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UST. 

Ist— Philadelphia  County. 

Courts  of  Common  Pleas, 

No.  1:   F.  Ahedee  Bregt,  P.  J.;   John  M.  Patterson  and 

WiLLUM  H.  Shoemaker,  JJ. 
No.  2:    NoRBis  S.  Barratt,  P.  J.;    Henry  N.  Wessel  and 

Joseph  P.  Bogers,  JJ. 
No.  3:  Charles  B.  McMichael,  P.  J.;  William  C.  Ferguson 

and  Howard  A.  Davis,  JJ. 
No  4:     Charles  Y.  Audenried,  P.  J.;    Willum  Wilkins  . 

Oarr  and  Thomas  D.  Finletter,  JJ. 
No.  5 :  J.  Willis  Martin,  P.  J. ;  William  H.  Staake  and  John 

MONAHAN,  JJ. 

Orphans'  Court, 

Morris  Dallbtt,  P.  J.;    Joseph  F.  Lamorelle,  Edward  A. 
Anderson,  Charles  Francis  Gummey  and  John  M.  Gest, 
JJ. 
2d — ^Lancaster  County. 

Court  of  Common  Pleas. 
Charles  I.  Landis,  P.  J. ;  Aaron  B.  Hassler^  J. 

Orphans'  Court, 
Eugene  G.  Smith,  P.  J. 
3d — ^Northampton  County. 

Russell  C.  Stewart,  P.  J.;  William  M.  MoEeen,  J. 
4th — Tioga  County. 

Seyellon  F.  Channell,  P.  J. 
5tli — ^Allegheny  County. 

Court  of  Common  Pleas. 

John  D.  Shafer,  P.  J.;  John  A.  Eyans,  Marshall  Brown, 
James  B.  Macfarlane,  Thomas  J.  Ford,  Joseph  M.  Swear- 
INGEN,  Thomas  D.  Carnahan,  Josiah  Cohen,  John  C.  Hay- 
maker, Livingston  L.  Dayis,  Ambrose  B.  Beid  and  J.  McF. 
Carpenter,  J  J. 
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Orphans'  Court. 

Jambs  W.  Oyer,  P.  J.;  J.  J.  Millkr  and  Thomas  P.  TrimblIi 
JJ. 
6th— Erie  County. 

Uriah  P.  Eossiter,  P.  J.;  Edward  L.  Whittblsby,  J. 
7th — Bucks  County. 

William  C.  Ryan,  P.  J. 
8th — Northumberland  County. 

Herbert  W.  Cummings,  P.  J.;  Fred  B.  Mosbr,  3. 
9th — Cumberland  County. 

Sylyester  B.  Sadler,  P.  J. 
10th — Westmoreland  Ooimty. 

LucDSN  W.  Doty,  P;  J.;  Alex.  D.  McConnsll»  J. 

Orphans'  Court. 

Charles  D.  Copeland,  P.  J. 
11th — ^Luzerne  County. 

Court  of  Common  Pleas. 

Henry  A.  Fuller,  P.  J.;  John  M.  Garman,  S.  J.  Strauss, 
P.  A.  CBoYLB  and  J.  B.  Woodward,  JJ. 

Orphans'  Court. 

Andrew  M.  Frbas,  P.  J. 
12th — ^Dauphin  County. 

George  Kunkel,  P.  J.;  Samuel  J.  M.  MoCarbbll,  J. 
13th— Greene  County. 

J.  W.  Bay,  p.  J. 
14th — Fayette  County. 

John  Q.  Van  Swearingen,  P.  J.,  and  Edmund  H.  Beppert,  J. 

Orphans'  Court. 

Jambs  0.  Work,  P.  J. 
16th — Chester  County. 

William  Butler,  Jr.,  P.  J.,  and  J.  Frank  E.  Hause,  J. 
16th — Somerset  County. 

William  H.  Buppel,  P.  J. 
17th— Union  County  and  Snyder  County. 

Albert  W.  Johnson,  P.  J. 
18th — Clarion  County. 

G.  G.  Sloan,  P.  J. 
19th— York  County. 

Nevin  M.  Wanner,  P.  J.;  N.  Sargent  Boss^  J. 
20th— Huntingdon  County,  Mifflin  County  and  Bedford  County. 

Thomas  F.  Bailey,  P.  J. 
2l8t— Schuylkill  County. 
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Court  of  Common  Pleas. 
Harry  O.  Bechtel,  P.  J.;  Charles  N.  Brumm  and  Riouabd 
H.  KooH,  JJ. 

Orphans'  Court. 

MacHenry  Wilhelm,  P.  J. 
22d — ^Wayne  County. 

Alonzo  T.  Searle,  p.  J. 
23d— Berks  County. 

Court  of  Common  Pleas,      ^ 
GusTAV  A.  Enduch,  p.  J.;  Geo.  W.  Waqneb,  J. 
Orphans'  Court. 

Harry  D.  Schaepper,  P.  J. 
24th— Blair  County. 

Thomas  J.  Baldrige,  P.  J. 
26th — Clinton  County,  Cameron  County  and  Elk  County. 

Harry  Alvan  Hall,  P.  J. 
26th — Columhia  County  and  Montour  County. 

Charles  C.  Evans,  P.  J. 
27th — Washington  County. 

John  Add.  MoIlvainb,  P.  J.;  Kobert  W.  Irwin,  J. 
28th — ^Venango  County. 

George  S.  Criswell,  P.  J. 
29th — ^Lycoming  County. 

Harvey  W.  Whitehead,  P.  J. 
30th— Crawford  County. 

Thomas  J.  Prather,  P.  J. 
3l8t — ^Lehigh  County. 

Clinton  A.  Groman,  P.  J. 
32d — ^Delaware  County. 

Isaac  Johnson,  P.  J.;  Wiluam  B.  BROOifALL,  J. 
83d — ^Armstrong  County. 

J.  W.  King,  P.  J. 
8^th — SusquehRnna  County. 

Harland  a.  Denney,  P.  J. 
35th — Mercer  County. 

James  A.  McLaughry,  P.  J. 
36th — ^Beaver  County. 

George  A.  Baldwin,  P.  J. 
37th — ^Warren  County  and  Forest  County. 

Watson  D.  Hinckley,  P.  J. 
38th — Montgomery  County. 

Court  of  Common  Pleas, 
Aaron  S.  Swartz,  P.  J. ;  John  Faber  Millbr^  J» 
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Orphans'  CauH. 

William  F.  Solly,  P.  J. 
39tb— Franklin  County. 

W.  Rush  Gillan,  P.  J. 
40th — ^Indiana  County. 

J.  N.  Lakgham,  p.  J. 
4l8t — Juniata  County  and  Perry  County. 

WiLLUM  N.  Seibert,  p.  J. 
42d— Bradford  County. 

William  Maxwell,  P.  J. 
43d — ^Pike  County  and  Monroe  County. 

Charles  B.  Staples,  P.  J. 
44th — Wyoming  County  and  Sullivan  County. 

Charles  E.  Terry,  P.  J. 
45th — ^Lackawanna  County. 

Court  of  Common  Pleas, 

Henry  M.  Edwards,  P.  J.;  Edward  C.  Newoomb  and  Jame» 
J.  O'Neill,  JJ. 

Orphans'  OourU 

M.  F.  Sando,  p.  J. 
46th— Clearfield  County. 

Singleton  Bell.  P.  J. 
47th — Camhria  County. 

Maelin  B.  Stephens,  P.  J.;  Francos  J.  O'Connor,  J. 
48th — McKean  County. 

Joseph  W.  Bouton,  P.  J . 
49th — Centre  County. 

Henry  C.  Quigley,  P.  J. 
60th— Butler  County. 

Aaron  E.  Reiser,  P.  J.. 
filst — Adams  County  and  Fulton  County. 

Donald  P.  McPherson,  P.  J. 
52d — Lehanon  County. 

Charles  V.  Henry,  P.  J. 
53d — Lawrence  County. 

S.  Plummer  Emery,  P.  J. 
64th — Jefferson  County. 

Charles  Corbet,  P.  J. 
65th — ^Potter  County. 

Albert  S.  Heck,  P.  J. 
66th — Carhon  County. 

Laird  H.  Barber,  P.  J. 
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"  "  438  Borough  v.  Telegraph  Co.  (non  pros.). 

22  Pa.  "  162  Carter  v.  Turnpike  Co.    208  Pa.  565. 

*'  "  348  Commonwealth  v.  Schmunk.    207  Pa.  544. 

23  Pa.  "  73  Moore  v.  Moore  (non  pros.). 

"  "  261  Gordon  v.  Gordon.    208  Pa.  186. 

"  "  535  Pizzi.v.  Nardello.    209  Pa.  1. 

**  "  587  Lea  v.  Jones.    209  Pa.  22. 

«  '*  691  PhUadelphia  v.  Johnson.    208  Pa.  645.     • 

**  ^^  600  Forst's  License.    208  Pa.  578. 

24  Pa.  "  96  Telephone  Co.  V.  Hoover.    209  Pa.  555. 
"  .  *'  105  Pfouts  V.  Telephone  Co.  (non  pros.). 

"  "  154  Seibel  v.  Insurance  Co.    212  Pa.  604. 

"  *^  847  Kraemer  v.  Voneida.    213  Pa.  74 

"  "  671  Commonwealth  v.  Andrews.    211  Pa.  110. 

25  Pa.**^        14  Hads  V.  Tieman.    213  Pa.  44. 

"  "  146  Cowles  V.  Bonding  Co.    212  Pa.  366. 

"  "  269  Com.  ex  rel.  Miller  v.  Brown.    210  Pa.  29. 
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25  Pa.  S.  C.  386  Rumsey  v.  Shaw.    212  Pa.  576. 

"  "  607  DeHaven's  Estate.    215  Pa.  549. 

26  Pa.  "        66  Beltz  v.  City  of  Pittsburgh.    211  Pa.  561. 
"  "        99  Normal  School  Land.    213  Pa.  244. 

"  "  149  Commonwealth  v.  Trust  Co.    211  Pa.  51. 

27  Pa.  "  175  Commonwealth  v.  Fisher.    213  Pa.  48. 

"  "  279  Commonwealth  v.  Caulfield.    211  Pa.  644. 

"  405  Nissl^  V.  County.    215  Pa.  562. 

"  481  Robinson  V.  Borough.    215  Pa.  875. 

"  "  485  Allentown  v.  Wagner.    214  Pa.  210. 

28  Pa.  "  177  Schofield  V.  Turner.    218  Pa.  548. 
"  "  384  Matthew's*  License.    213  Pa  269. 

"  "  421  City  V.  Institute  for  Blind.    214  Pa.  138. 

29  Pa.  ''        60  Lehman  y.  Lehman.    215  Pa.  344. 
"  "        69  Bank  v.  Fuel  Co.   215  Pa.  115. 

"  "  294  Commonwealth  v.  Vetterlein.    214  Pa.  21. 

"  "  350  Lenhart  v.  County.    216  Pa.  25. 

"  387  Beeman  v.  Shield.    215  Pa.  627. 

"  "  409  Commonwealth  v.  Cover.    215  Pa.  556. 

30  Pa.  "  1  Commonwealth  t.  Shaleen.    215  Pa.  596. 
"  "        61  Commonwealth  v.  Clymer.    217  Pa.  302. 
"  "  321  Commonwealth  v.  Shoener.    216  Pa.  71. 
"  "  631  Commonwealth  v.  Densten.    217  Pa.  423. 

81  Pa.  "  286  Waltz  v.  Railroad  Co.    216  Pa.  165. 

"  "  516  Kurtz  V.  Campbell.    218  Pa.  524. 

"  "  680  Harrisburg  v.  Gas  Co.    219  Pa.  76. 

"  "  571  Follett  V.  Butler  County.    219  Pa.  509. 

"  "  620  Roger's  Estate.    218  Pa.  431. 

"  "  638  Graffius  Run.    218  Pa.  632. 

32  Pa.  "  210  Pittsburgh's  Petition.    217  Pa.  227. 

"  "  241  Commonwealth  t.  Valverdi.    218  Pa.  7. 

"  "  638  Laukhuff's  Estate.    218  Pa.  585. 

33  Pa.  "  1  Moss  v.  Street  Ry.  Co.    218  Pa.  601. 
*'  "  161  Com.  V.  Emmer.    221  Pa.  298. 

"  "  694  Com.  V.  Flower.    220  Pa.  401. 

84  Pa.  *'  431  Com.  v.  Black.    223  Pa.  74. 

"  "  436  Maisch  t.  The  Order.    223  Pa.  199. 

"  "  488  Davis  v.  Pipe  Lines.    223  Pa.  66. 

"  "  410  Com.,  ex  rel.,  v.Jfcn man.   (Will  not  be  reported.) 

"  602  Overseers  v.  ThfCounty.    222  Pa.  858. 

35  Pa.  "  686  Day  v.  P.  R.  R.  Co.    224  Pa.  193. 

36  Pa.  "        69  Griesner  v.  Hill.    226  Pa.  545. 
"  "  266  Gingrich's  Estate.    226  Pa.  9. 

"  '*  302  County  v.  Township.    222  Pa.  850. 

87  Pa.  "        19  Com.  v.  McDermott    224  Pa.  362. 

"  «       70  Gibson  v.  Railroad.    226  Pa.  198. 
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37  Pa.  S.  C.  151  Borough  of  Sharon  Hill  Taxes.    224  Pa.  55. 

"  190  City  V.  Ritchie.    225  Pa.  511. 

"        "  625  Likins's  Appeal.    223  Pa.  456. 

"  636  Likins's  Appeal.    223  Pa.  468. 

38  Pa.   "  3  Mullen  v.  Gas  Co.    229  Pa.  54. 

"  201  Com.  T.  Burford.    225  Pa.  93. 

"        "  483  School  Dist.  v.  Montgomery.    227  Pa.  370. 

"  562  Com.  V.  Short    228  Pa.  279. 

"        "  603  Borough  v.  Telegraph  Co.    227  Pa.  384. 

39  Pa.   *^  34  Whitlock  Liquor  License  (discontinued). 
"        "  323  Long's  Estate.    228  Pa.  594. 

"  411  Commonwealth  v.  McComb.    227  Pa.  377. 

"        "  454  Commonwealth  v.  Herr.    229  Pa.  132. 

"        "  468  Rockwell  v.  County.    228  Pa.  480. 

"        "  488  Powell  V.  Scranton.    227  Pa.  604. 

40  Pa.   "  157  Commonwealth  v.  Ensign.    228  Pa.  400. 
"        "  485  Commonwealth  v.  Snyder.    227  Pa.  346. 

"        "  5417  Commonwealth  v.  Shumaker.    227  Pa.  347. 
42  Pa.    "  1  Estate  Co.  v.  Henderson.    231  Pa.  82. 

"        "  115  Com.  V.  Bolger.    229  Pa.  597. 

"        "  337  Com.  V.  Richardson.    229  Pa.  609. 

"        "  347  Com.  T.  Cameron.    229  Pa.  592. 

"        "  372  Opening  Second  St    230  Pa.  491. 

"        "  443  Wise  v.  Martin.    232  Pa.  159. 

48  Pa.    "  40  Wright  v.  Express  Co.    230  Pa.  635. 

"        "  53  Davidson  v.  Express  Co.    230  Pa.  635. 

"        "  .  276  Blackburn  v.  Express  Co.    230  Pa.  635. 

"        "  566  Hodges  v.  McGoTem.    230.Pa.  368. 

"  598  Umbel's  Election.    231  Pa.  94. 

44  Pa.   "  128  Com.  v.  Papsone.    231  Pa.  46. 

46  Pa.   "  300  Shambach  V.  Electric  Co.  232  Pa.  641. 

46  Pa.   "  172  Com.  v.  Huston.    232  Pa.  209. 
"        "  363  French  v.  Harding.    235  Pa.  79. 

"        "  648  Merchandise  Co.  t.  D.  &  H.  Co.    233  Pa.  581. 

47  Pa.    "  63  Herr  v.  Trust  Co.    237  Pa.  344. 

"        "  128  Garrett  v.  Turner.    235  Pa.  383. 

48  Pa.   "  32  Jamison  v.  County.    234  Pa.  621. 
"        "  111  Chartiers  Bridge.    235  Pa.  365. 

"        "  260  Com.  V.  Stone.    236  Pa.  35. 

"        ''  359  Hoyt's  Estate.    236  Pa.  433. 

"        "  622  Russell  v.  City.    236  Pa.  560. 

49  Pa.   "  39  Goldstein  v.  Hamill.    236  Pa.  305. 
"        "  111  Snyder  v.  R.  R.  Co.    237  Pa.  620. 
"        "  406  Metzger's  Estate.    242  Pa.  69. 

50  Pa.   "  55  Com.  V.  Pflaum.    236  Pa.  294. 
"        "  117  Division  of  Boro.    240  Pa.  396. 
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51  Pa.  S.  C.  65  Wolfgang  v.  Shirley.    239  Pa.  408. 

"        "  224  Foster's  Petition.    243  Pa.  92. 

"        "  277  McKeown's  Petition.    237  Pa.  626. 

62  Pa.   "  106  Sims  v.  Yerkes.    239  Pa.  695. 

"  860  Christy's  Estate.    245  Pa.  629. 

"        "  *  412  Kellerman's  Estate.    242  Pa.  3. 

"  624  Green  t.  R.  R.  Co.    245  Pa.  85. 

"  639  Com.  V.  Crowl.    245  Pa.  654. 

63  Pa.    "  16  Com.  V.  Hopkins.    241  Pa.  218. 

"        "  83  Tamarin  v.  Penna.  Co.    244  Pa.  100. 

"        "  91  Terra  Cotta  Co.  t.  Carson.    248  Pa.  417. 

"        "  109  Sumption  t.  Rogers.    242  Pa.  848. 

"        "  238  Trevethan  v.  R.  R.  Co.    244  Pa.  414. 

**        "  488  Boroughs  v.  Carson.    244  Pa.  6. 

64  Pa.   "  14  Slifer's  Estate.    244  Pa.  289. 

"        "  311  Street  Ry.  Appeal.    246  Pa.  661. 

65  Pa.    "  1  Oleon  v.  Rosenbloom.    247  Pa.  260. 
"        "  81  Holtz  V.  Heiny.    247  Pa.  259. 

«        "  147  Lumber  Co.  t.  Mfg.  Co.    247  Pa.  267. 

"        "  607  Taylor  t.  Transit  Co.    245  Pa.  189. 

68  Pa.   "  862  Com.  v.  Moran.    261  Pa.  477. 

"        "  647  Com.  V.  Brewing  Co.    252  Pa.  168. 

69  Pa.   "  226  Gallagher  v.  Stem.    250  Pa.  2921 
60  Pa.   "  73  Scheel  v.  Shaw.    252  Pa.  451. 

"        *  134  Winters  v.  Koontz.    251  Pa.  164. 

"        "  169  Altoona  v.  O'Leary.    254  Pa.  25. 

"        "  407  City  V.  Miller.    254  Pa.  436. 

"        "  420  Express  Co.  v.  City.    254  Pa.  443. 

"        "  594  Philadelphia's  Petition.    253  Pa.  434. 

62  Pa.    "  433  Penna.  Co.  v.  Saving  Co. 

458  Fedorowicz  v.  Brobst.    254  Pa.  338. 


a 


ALLOCATURS  ALLOWED  AND  JUDGMENTS  SU- 
PERIOR COURT  REVERSED. 

1  Pa.  S.  C.   63  In  re  Melon  Street.    182  Pa.  397. 

"  "  409  Traction  Co.  v.  Canal  Co.    180  Pa.  636. 

"  "  587  Ferry  Co.  v.  Bridge  Co.    179  Pa.  466. 

2  Pa.  "  265  Youghiogheny  River  Bridge.    182  Pa.  618. 

3  Pa.  "  14  Clements  v.  Philadelphia  Co.    184  Pa.  28. 
"  "  835  Allam  v.  Penna.  R.  R.  Co.    183  Pa.  174. 

4  Pa.  "  801  Commonwealth  v.  Hufnal.    185  Pa.  376. 

5  Pa.  "  .  46  Steere  v.  Oakley.    186  Pa.  582. 

6  Pa.  "  621  Smucker  v.  P.  R.  R.  Co.    188  Pa.  40. 

7  Pa.    "  4  Division  of  Sugar  Notch  Borough.    192  Pa.  349. 
86  Wheeland  v.  Atwood.    192  Pa.  237. 

599  Piatt-Barber  Co.  v.  Groves.    193  Pa.  476. 
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8  Pa.  S.  C.  206  White  v.  Smith.    189  Pa.  222. 

9  Pa.  "  450  Umholtz's  License.    191  Pa.  177. 

10  Pa.  *'  194  Uhler  v.  Moses.    200  Pa.  498. 

"  "  204  Dutton  v.  Lansdowne  Boro.    198  Pa.  663. 

"  "  232  Cony  v.  Railroad  Co.    194  Pa.  516. 

"  «  423  Clark's  Estate.  (McAuliffe's  Appeal)  195  Pa.  520. 

11  Pa.  "  803  Walter's  Estate.    197  Pa.  656. 

"  "  323  Commonwealth  v.  Yost.    197  Pa.  171. 

13  Pa.  "  606  Dalley  Estate.    200  Pa.  140. 

"  "  669  Philadelphia  v.  Lockard.    198  Pa.  572.  ^ 

14  Pa.  "          1  City  of  Scranton  v.  Koehler.    200  Pa.  126. 
"  "  165  Kaiser's  Estate.    199  Pa.  269. 

"  "  628  Bemis  v.  Mutual  Fire  Ins.'  Co.    200  Pa.  340. 

16Pa.  "  393  Building  Assn.  v.  Berlin.    201  Pa.  1. 

"  "  442  Yerkes  v.  Yerkes.    200  Pa.  419. 

"  "  643  Harris  y.  Sharpless.    202  Pa.  243. 

17  Pa.  "        12  Melliek  v.  Railroad  Co.    203  Pa.  467. 
"  "        26  Lewis  v.  County.    200  Pa.  590. 

"  «  180  Entwistle  v.  Insurance  Co.    202  Pa.  141. 

18  Pa.  "  641  Covert  T.  Railroad  Co.    204  Pa.  341. 

«  "  644  Marshall  t.  Pilots'  Assn.    206  Pa.  182. 

20  Pa.  "  238  Baldwin  v.  Ins.  Co.    206  Pa.  248. 

"  "  487  Commonwealth  v.  Hazen.    207  Pa.  52. 

21  Pa.  "  340  Cunnius  v.  School  District    206  Pa.  469. 

22  Pa.  "          1  Leitz  y.  Holman.    207  Pa.  289. 
"  "  307  Hawn  v.  Stoler.    208  Pa.  610. 

23  Pa.  "  442  Donithen  V.  Foresters.    209  Pa.  170. 

24  Pa.  "        87  Walsh's  License.    208  Pa.  682. 

"  «  642  McGonneU's  License.    209  Pa.  327. 

26  Pa.  "  239  Commonwealth  v.  Evans.    212  Pa.  369. 

«  ''  325  Louchheim  v.  B.  &  L.  Assn.    211  Pa.  499. 

"  "  626  Commonwealth  v.  Schcener.    212  Pa.  627. 

26  Pa.  "        72  Pattison  v.  Cobb.    212  Pa.  672. 

«  "  676  Lumber  Co.  v.  Coal  Co.    213  Pa.  379. 

"  "  684  Commonwealth  v.  Kebort.    212  Pa.  289. 

27  Pa.  "  113  Penna.  R.  R  Co.'s  Case.    313  Pa.  373. 
"  "  662  Paving  Co.  v.  Cooper.    212  Pa.  306. 

28  Pa.  "  128  McDonald  V.  Schroeder.    214Pa.4n. 
"  "  269  Fulton  v.  Walters.    216  Pa.  66. 

«  "  396  Heilig  v.  Heilig.    216  Pa.  266. 

29  Pa.  "  336  Augustine  v.  Wolf.    216  Pa.  658. 
«  «  841  Cubbage  v.  Coal  Co.    216  Pa.  411. 

«  635  Tall^  V.  Talley.    216  Pa.  281. 

"  "  644  Horn  &  Brennan  Co.  v.  Steelman.    215  Pa.  187. 

32  Pa.  '*  147  Haspel  v.  O'Brien.    218  Pa.  146. 

'  279  Freeh  v.  Lewis.    218  Pa.  141. 
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83  Pa.  S.  C.  118  Allen  v.  Hirlinger.    219  Pa.  66. 

84  Pa.  "  72  Smith  v.  Ins.  Co.    222  Pa.  226. 

"  "  79  Gandy  v.  Weckerly.    220  Pa.  285, 

85  Pa.  "  474  Com.  v.  B.  &  O.  R.  R.    228  Pa.  28. 

86  Pa.  "  868  Com.  v.  House.    228  Pa.  487. 

"  "  627  Prouty  v.  Marshall.    226  Pa.  670. 

87  Pa.  "  .  1  Com.  v.  McDermott.    224  Pa.  868. 
40  Pa.  "  72  Brewing  Co.'s  License.    226  Pa.  66. 
42  Pa.  "  408  Hiestand  v.  Keath.    229  Pa.  149. 
48  Pa.  "  7  Com.  v.  Spence.    280  Pa.  671. 

"  "  494  Com.  V.  Casey.    281  Pa.  170. 

44  Pa.  "  326  Ashworth  v.  Railway  Co.    281  Pa.  689. 

"  "  886  Weisfield  v.  Beale.    231  Pa.  89. 

48  Pa.  "  408  Rassau  v.  Campbell.    286  Pa.  466. 

60  Pa.  "  500  Wagner  v.  Water  Co.    241  Pa.  828. 
51  Pa.  "  78  Mildren  v.  Nye.    240  Pa.  72. 

«  "  152  Boro.  V.  Dosch.    239  Pa.  479. 

66  Pa.  "  644  Traction  Co.  v.  Shaffer.    248  Pa.  73. 

67  Pa.  "  164  Com.  v.  Lovery.    247  Pa.  189. 
«  "  621  Com.  V.  Young.    248  Pa.  458. 

69  Pa.  "  88  Com.  v.  Shecter.    260  Pa.  282. 

61  Pa.  "  591  Petition  of  Commissioners.    266  Pa.  88. 
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CASES 

IN 

THE    SUPERIOR  COURT 

OF 

PENNSYLVANIA 


Belief  Electric  Light,  Heat  and  Power  Company's 

Petition. 

.  .  Constitutional  law — Police  power— Pennsylvania  Public  Service 
Oommissionr—Act  of  July  26, 191S,  P.  L.  187^. 

The  Public  Service  Commission  Act  of  July  26, 1913,  P.  L.  1874, 
is  a  proper  exercise  of  the  police  power  of  the  State  and  is  con- 
stitutionaL 

Grants  of  franchises  to  public  service  corporations  are  made  and 
accepted  in  subordination  to  the  police  power  of  the  State,  which 
cannot  be  bargained  away  by  the  legislature. 

The  fact  that  a  light,  heat  and  power  company  has  secured  the 
consent  of  borough  authorities  to  the  use  of  the  borough  streets, 
does  not  relieve  it  from  the  necessity  of  securing  a  certificate  of 
public  convenience  from  the  Public  Service  Commission;  and  if 
such  certificate  is  denied  it  cannot  complain  that  it  has  been  de- 
prived of  its  property  without  due  process  of  law,  or  that  the  order 
of  the  Commission  is  an  impairment  of  the  obligation  of  a  contract. 

An  order  of,  the  Public  Service  Commission  refusing  a  cer^ 
tificate  of  public  convenience  to  a  light,  heat  and  power  company 
to  occupy  the  streets  of  a  borough,  although  the  borough  authori- 
ties have  consented  to  such  use,  will  be  sustained  where  it  appears 
that  another  company  was  serving  the  borough  satisfactorily  at  fair 
and  reasonable  rates;  and  especially  will  such  order  be  upheld 
where  it  appears  that  the  second  company  had  not  recorded  its 
charter  in  Ithe  county  where  its  business  was  to  be  transacted,  prior 
to  the  passage  of  the  Public  Service  Commission  Act,  and  that  at 
ike  time  it  applied  for  the  certificate  it  had  not  complied  with 
Section  2  of  the  Act  of  May.  16,  1889,  P.  L,  228,  which  re- 
VoL.  Lxm — 1  (1)^ 
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2    RELIEF  ELECTRIC  L.,  H.  &  P.  CO.'S  PETITION. 

SyllabuB — Statement  of  Facts.  [63  Pa.  Superior  Ct. 
quires  such  corporations  in  good  faith  to  carry  on  their  work  and 
construct  or  acquire  their  necessary  building,  etc.,  within  a  space 
of  two  years  from  the  date  of  their  letters  patent. 
i 

Argued  Dec.  6,  1915.  Appeal,  No.  42,  April  T.,  1916, 
by  Belief  Electric  Light,  Heat  and  Power  Company, 
from  order  of  the  Public  Service  Commission  at  No.  312 
Municipal  Contract  Docket,  1914,  refusing  certificate  of 
public  convenience.  Before  Rice,  P.  J.,  Orlady,  Head, 
Porter,  Henderson,  Eephart  and  Trbxler,  JJ.  Af- 
firmed. 

Petition  for  certificate  of  public  convenience. 

The  petition  was  as  follows : 

That  your  petitioner  is  a  corporation  formed  for  the 
purpose  of  supplying  electric  light  and  electric  power  to 
persons  and  corporations  within  the  Borough  of  Wash* 
ington.  It  being  the  further  purpose  of.  the  associates 
forming  this  company  to  supply  electric  light  and  elec- 
tric power  to  the  Borough  of  East  Washington,  which 
joins  and  is  commercially  a  part  of  the  Borough  of 
Washington,  an  additional  corporation  was  formed  un- 
der the  name  of  the  East  End  Electric  Light,  Heat  and 
Power  Company,  it  being  proposed  and  intended  that 
the  Belief  Electric  Light,  Heat  and  Power  Company  and 
the  East  End  Electric  Light,  Heat  and  Power  Company 
will  operate  from  the  same  plant  and  lines.  The  whole 
district  which  this  company  proposes  to  serve  through 
itself  and  its  subsidiary  is  shown  on  map  Exhibit  A 
hereto  attached  and  made  a  part  of  this  petition. 

It  is  proposed  to  establish  a  central  light  and  power 
plant  of  best  modem  design  in  Washington  or  its  im- 
mediate vicinity,  with  an  initial  capacity  of  two  thou- 
sand E.  W.,  with  ample  room  for  additional  plant,  as 
the  business  may  warrant.  Your  petitioner  proposes  to 
supply  two-phase  and  three-phase  electric  current  of 
seventy-two  hundred  alternations,  and  at  voltages  suit- 
able for  the  various  requirenients  of  the  consumers.    It 


Digitized  by  VjOOQIC 


BBLIEP  ELECTRIC  L.,  H.  &  P.  CO.'S  PETITION.    3 
1,  (1916).]  Statement  of  Facts. 

is  believed  that  a  plant  of  this  kind,  conveniently  lo- 
cated will  be  able  to  obtain  considerable  electric  li^t 
and  power  business,  at  fair  rates,  due  to  its  ability  to 
generate  economically,  and  to  give  that  certainty  of  con- 
tinuous service  and  closeness  of  regulation  which  are 
the  two  prime  factors  in  any  successful  operation. 

In  supplying  this  service,  the  company  will  compete 
with  the  West  Penn  Lighting  Company,  a  Pennsylvania 
corporation,  whose  principal  office  is  in  the  City  of  Pitts- 
burgh, upon  whom  notice  of  this  application  was  duly 
served  as  appears  by  return  hereto  attached. 

The  petitioner  was  incorporated  under  charter  dated 
June  2f ,  1912. 

By  ordinance  of  the  Borough  of  Washington  approved 
the  26th  day  of  May,  1914,  a  copy  whereof  is  hereto  at- 
tached, marked  Exhibit  B,  petitioner  secured  the  con- 
sent of  the  local  authorities. 

Petitioner  is  advised  and  believes  that  it  has  authority 
under  said  charter  and  local  consent  to  proceed  and  ex- 
ercise its  charter  rights  to  furnish  electric  current  for 
light,  heat  and  power  to  persons  and  corporations  within 
the  territory  covered  by  said  charter,  subject,  neverthe- 
less, to  the  approval  by  your  Commission  of  the  terms 
and  conditions  prescribed  in  the  ordinance  granting  said 
local  consent. 

On  the  17th  day  of  February,  1914,  your  petitioner 
presented  its  petition  to  your  Commission  under  Para- 
graph 2  of  Rule  36  for  a  declaration  by  the  commission 
of  the  terms  and  conditions  upon  which  it  would  grant 
its  approval  of  a  contract  between  the  Borough  of  Wash- 
ington and  this  petitioner  in  the  same  terms  as  are  ex- 
pressed in  the  ordinance  hereto  annexed,  but  on  presen- 
tation of  the  petition  your  commission  expressed  the 
desire  that  the  petitioner  withdraw  its  application  for 
the  time  being  and  renew  it  after  the  local  consent  had 
been  obtained.  The  petitioner  having  complied  with 
said  request  of  the  commission  now  submits  itself  to 
such  order  as  may  be  proper  under  circumstances. 
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This  application  is  made  under  Section  11,  Article  III 
of  the  Public  Service  Company  Law. 

It  therefore  prays  that  the  terms  and  conditions  con- 
tained in  said  ordinance  may  be  considered  and  ap- 
proved and  that  a  certificate  of  public  convenience  may 
issue  authorizing  it  to  proceed  to  perform  the  service 
contemplated  by  its  charter  and  said  ordinance. 

The  West  Penn  Lighting  Company  intervened,  and 
filed  an  answer  in  which  it  stated  that  it  had  been  serv- 
ing the  Borough  of  Washington  for  a  number  of  years  at 
just  and  reasonable  rates. 

Testimony  was  taken  before  the  commission,  and  an 
order  was  made  refusing  to  grant  a  certificate  o^.public 
convenience  to  the  petitioner. 

Error  assigned  was  the  order  of  the  commission. 

Andrew  M.  Linn  and  Thos.  Patterson,  for  appellant. 
— ^While  the  State  has  the  unquestionable  power  to  regu- 
late the  manner  of  the  use  by  a  corporation  of  its  pt*op- 
erty,  so  far  as  it  may  injuriously  aflfect  others,  it  cannot 
under  the  pretense  of  making  police  regulations,  repeal 
the  company's  charter  and  revoke  its  franchises  or  de- 
prive it  of  any  of  the  essential  rights  conferred  by  its 
charter:  Sharpless  v.  Mayor  of  Philadelphia,  21  Pa. 
147;  Com.  v.  Penna.  Canal  Co.,  66  Pa.  41. 

William  N.  Trinkle,  for  appellee. — The  act  is  consti- 
tutional: Mugler  V.  Kansas,  123  U.  S.  623;  Com.  v. 
Powell,  127  U.  S.  678. 

Appellant  was  not  a  corporation  under  the  Act  of 
May  8, 1889,  when  Section  11,  of  Article  3,  of  the  Public 
Service  Act  became  part  of  its  charter:  Guckert  v. 
Hacke,  159  Pa.  303;  Braddock  Borough  v.  Penn  Water 
Co.,  189  Pa.  379. 

W.  E.  Crow  and  David  I.  McCahill,  for  West  Penn 
Lighting  Co.,  Intervenor. 
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Opinion  by  Kbphart,  J.,  March  1, 1916 : 

This  is  on  appeal  from  an  order  of  the  Public  Service 
Commission. 

The  appellant  received  letters  patent  on  June  26, 
1912,  empowering  it  to  furnish  light,  heat  and  power 
within  the  Borough  of  Washington,  Pennsylvania.  No 
tangible  property  or  estate  was  acquired  by  this  com- 
pany under  its  charter  rights.  An  ordinance  permitting 
it  to  occupy  the  streets  of  the  Borough  of  Washington 
was  secured.  In  accordance  with  the  Public  Service 
Company  law,  this  company  made  application  to  the 
commission  for  an  approval  of  the  ordinance  as  granted 
and  for  permission  to  establish  its  work  pursuant  to 
the  provisions  contained  in  its  application  for  charter, 
which  had  been  approved  by  the  governor  but  not  re- 
corded in  the  county  where  the  business  was  to  be  trans- 
acted before  the  act  was  passed.  The  Public  Service 
Commission,  after  due  hearing,  withheld  approval  of 
the  borough  ordinance  and  denied  the  appellant  permis-\ 
sion  to  occupy  the  streets  of  the  borough  to  establish  its  ^ 
business.  This,  in  substance,  is  the  strongest  statement 
of  facts  in  appellant's  favor  from  which  we  are  asked  to 
solve  the  questions  involved  in  this  appeal. 

Appellant  contends  that  the  certificate  of  public  con- 
venience should  issue  to  it  as  a  matter  of  right;  that  no 
power  lies  in  the  legislature  to  enact  laws  providing  for 
the  regulation  of  utility  companies;  that  in  the  denial 
of  such  certificate  it  has  been  deprived  of  its  property 
without  due  process  of  law,  and  the  order  is  an  impair- 
ment of  the  obligation  of  a  contract. 

The  general  purposes  of  the  act  have  been  recognized 
as  being  within  the  grasp  of  legislative  control.  The 
authority  of  the  legislature  comes  from  its  inherent 
right  to  exercise  certain  police  powers  as  an  inalienable 
function  of  government.  This  power,  while  most  gen- 
erally considered  as  being  applicable  to  laws  affecting 
health,  morals  and  public  safety,  has,  by  judicial  de- 
cisions, been  extended  to  embody  regulations  such  as  ex- 
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pressed  in  the  public  service  act;  it  has  been  held  to  in- 
clude regulations  for  the  comfort  and  convenience  of 
the  public,  the  common  good  as  involved  in  the  general 
prosperity,  or  the  general  public  welfare :  C,  B.  &  Q.  R. 
R.  V.  Illinois,  200  U.  S.  561;  Halter  v.  Nebraska,  205 
U.  S.  34;  Ottis  v.  Parker,  187  U.  S.  606. 

'^Property  does  become  clothed  with  a  public  inter- 
est when  used  in  a  manner  to  make  it  of  public  conse- 
quence, and  aflfect  the  community  at  large.  When, 
therefore,  one  devotes  his  property  to  a  use  in  which  the 
public  has  an  interest,  he,  in  effect,  grants  to  the  public 
an  interest  in  that  use  and  must  submit  to  be  controlled 
by  the  public  for  the  common  good.  To  the  extent  of  the 
interest  he  has  thus  created,  he  may  withdraw  his  grant 
by  discontinuing  the  use,  but  so  long  as  he  maintains  the 
use  he  must  submit  to  the  control" :  Munn  v.  Illinois,  94 
U.  S.  113.  **While  the  police  power  has  been  most  fre- 
quently exercised  with  respect  to  matters  which  concern 
the  health,  safety  or  morals,  we  have  frequently  held 
that  corporations  engaged  in  a  public  service  are  subject 
to  legislative  control  so  far  as  becomes  necessary  for  the 
protection  of  public  interest":  Louisville  &  Nashville 
R.R.v.  Kentucky,  161  U.  8.  677,  695;  Georgia  Railroad  & 
Banking  Company  v.  Smith,  128  U.  8.  174;  New  York, 
&c.,  V.  Bristol,  151  U.  S.  556 ;  Richman  v.  Consolidated 
Gas  Co.,  186  N.  Y.  209.  It  may  be  said  in  a  general  way 
that  the  police  power  extends  to  all  the  great  public 
needs.  ■  It  may  be  put  forth  in  aid  of  what  is  sanctioned 
by  usage  or  held  by  the  prevailing  morality,  or  in  aid  of 
health,  safety  or  comfort,  or  by  strong  and  preponderant 
opinion  to  be  greatly  and  immediately  necessary  to  pub- 
lic welfare  or  the  regulation  of  commerce  of  public  utili- 
ties ;  Noble  State  Bank  Co.  v.  Haskell,  219  U.  8. 104. 

The  underlying  principle  is  that  business  of  certain 
kind  holds  such  a  peculiar  relation  to  the  public  inter- 
est that  there  is  superinduced  upon  it  the  right  of  pub- 
lic regulation.  We  cannot  agree  with  appellant's  con- 
tention that  in  Pennsylvania  the  police  power  is  to  be 
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exercised  only  when  no  injustice  shall  be  done  to  the  in- 
corporators as  provided  in  Section  10  of  Article  XVI. 
This  section  of  the  Constitution  does  not  relate  to  the 
general  power  inherent  in  government  to  make  police 
regulations^  nor  should  the  power  to  make  such  regu- 
lations be  thus  circumscribed  unless  it  was  clearly  ap- 
parent that  such  was  the  intention  of  the  section  in 
question.  The  same  Constitution  expressly  provides 
that  the  police  power  in  the  legislature  shall  not  be 
abridged.  The  reasons  so  frequently  given  for  the  ex- 
istence of  this  supreme  power  in  le^lative  hands  need 
not  be  here  repeated.  It  is  sufficient  to  say  that  such 
power  can  only  be  taken  away  from  the  legislature  by 
constitutional  enactments  clearly  and  definitely  express- 
ing that  purpose. 

The  legislature  does  not  surrender  its  right  to  rega- 
latory  control  of  public  service  corporations  in  the  grant 
of  a  franchise  to  such  corporation :  Wilcox  v.  Consoli- 
dated Gas  Company,  212  U.  S.  19.  It  is  a  well-recog- 
nized principle  of  legislation  that  grantigi  of  franchises  are 
made  and  accepted  in  subordination  to  the  police  power 
of  the  State,  which  cannot  be  bargained  away  by  the 
legislature :  Penna.  Railroad  Company  v.  Electric  Com- 
pany, 152  Pa.  116;  Com.  v.  Jones,  4  Pa.  Superior  Ct 
362;  Powell  v.  Penna.,  127  U.  S.  678;  Mugler  v.  Kas., 
123  U.  S.  623. 

That  franchises  are  granted  subject  to  regulatory  con- 
trol in  the  interest  of  the  general  public  welfare,  is 
shown  by  the  last  two  decisions^  sustaining  the  Kansas 
Prohibition  laws,  and  the  Pennsylvania  Oleomargarine 
law,  and  others  enforcing  regulation  of  common  car- 
riers, warehouses  and  many  other  enterprises.  The 
State  having  the  right  to  exercise  a  police  power  over 
utility  companies,  such  right  is  a  continuing  one.  There- 
fore, the  general  scope  of  the  Public  Service  Act  is  a 
valid  exercise  by  the  legislature  of  the  police  power  regu- 
lating public  service  companies,  and  does  not  violate 
any  provision  of  the  Constitution  of  this  State  or  of  the 
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United  States.  The  power  to  regulate  and  control  be- 
longs to  the  legislature  and  by  it  may  be  delegated  to  a 
commission :  Stanislaw  County  v.  San  Jocquin,  192  U. 
S.  201;  Railroad  Commission  cases,  116  U.  S.  307,  336; 
Atlantic  Coast  Line  v.  North  Carolina  Comm.,  206  U.  S. 
1.  Generally  as  to  the  scope  and  effect  of  the  power, 
when  once  exercised,  for  legitimate  reasons,  it  has  been 
established  by  the  courts  that  the  inhibition  of  the  Fed- 
eral Constitution  upon  the  impairment  of  contract  obli- 
gations^  or  deprivation  of  property  without  due  process 
of  law,  or  equal  protection  of  the  laws  by  the  states,  is 
not  violated  by  the  legitimate  exercise  of  this  legislative 
power  of  police  regulation :  Penna.  R.  R.  Co.  v.  Ewing, 
241  Pa.  581.  "The  governmental  power  of  self -protection 
cannot  be  bargained  away,  nor  can  the  exercise  of  the 
rights  granted  nor  the  use  of  property  be  withdrawn 
from  the  implied  liability  to  governmental  regulations^ : 
Northeastern  Pacific  R.  R.  Co.  v.  Duluth,  208  U.  S.  581- 
583.  "One,  whose  rights,  such  as  they  are,  are  subject  to 
state  restriction,  cannot  remove  them  from  the  power 
of  the  state  by  making  a  contract  about  them.  The  con- 
tract will  carry  with  it  the  infirmity  of  the  subject-mat- 
ter: Knoxvnie  Water  Co.  v.  Knoxville,  189  U.  S.  434"; 
Hudson  County  Water  Co.  v.  McCarter,  209  U.  S.  349. 
Uncompensated  obedience  to  a  regulation  enacted  for 
the  public  welfare  or  safety  under  the  police  power  of  the 
State^  is  not  a  taking  of  property  without  due  compen- 
sation or  process  of  law :  New  Orleans  Gas  Company  v. 
Drainage  Co.,  197  U.  S.  453. 

Property  right,  as  such,  is  then  no  barrier  to  the  rea- 
sonable execution  of  the  police  power,  as  illustrated  by 
the  Oleomargarine  and  Prohibition  cases.  Where  its 
destruction  is  a  mere  incident  to  the  enforcement  of  the 
law  enacted  in  the  interest  of  health,  morals  and  safety, 
&c.,  it  is  not  the  destruction  of  property  rights  that 
courts  must  guard  against,  but  whether  the  law  does 
conserve  and  protect  the  public  welfare,  and  whether 
that  public  welfare  is  of  such  consequence  as  to  demand 
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the  imposition  of  this  the  most  powerful  of  govern- 
mental prerogatives. 

While  this  is  true  when  the  destruction  of  property  is 
a  mere  incident  to  the  enforcement  of  the  law,  but  where 
the  law  recognizes  the  continuation  of  a  business  as  not 
being  against  public  welfare,  and  seeks  only  to  control 
its  method  and  administration,  such  regulation  and  con- 
trol must  not  be  effected  so  as  to  work  confiscation  or 
destruction  of  property.  In  cases  of  regi^lation  and 
limitation,  the  courts  will  review  the  reasonableness  of 
the  order  or  regulation  and  in  so  determining  will  in- 
quire whether  property  has  been  taken  without  due  proc- 
ess of  law  or  contract  rights  have  been  violated  un- 
reasonably. The  power  to  regulate  is  not  a  power  to 
destroy,  and  limitation  is  not  the  equivalent  of  confis- 
cation :  Stone  v.  Farmers,  &c.,  116  U.  S.  307,  331.  Con- 
cerning the  duty  of  the  courts  with  respect  to  this  quep- 
tion,  it  was  stated  in  Chicago,  Etc.,  Railway  Co.  v.  Minn., 
134  U.  S.  418, 457,  in  which  case  an  attempt  was  made  to 
deprive  courts  of  the  power  to  investigate  the  reasonable- 
ness of  the  regulations  made  by  commissions,  the  statute 
as  construed  by  the  Supreme  Court  of  Minnesota  "con- 

fiicts  with  the  Constitution  of  the  United  States It 

deprives  the  company  of  its  right  to  a  judicial  investi- 
gation, by  due  process  of  law,  under  the  forms  and  with 
the  machinery  provided  by  the  wisdom  of  successive 
ages  for  the  investigation  judicially  of  the  truth  of  a 
matter  in  controversy,  and  substitutes  therefor  as  an 
absolute  finality,  the  action  of  a  railroad  commission 
which,  in  view  of  the  powers  conceded  to  it  by  the  state 
court,  cannot  be  regarded  as  clothed  with  judicial  func- 
tions or  possessing  the  machinery  of  a  court  of  justice.^' 
And,  in  the  same  opinion,  reaffirmed  in  Chesapeake,  Etc., 
Telephone  Co.  v.  Manning,  186  U.  S.  238,  "The  question 
of  the  reasonableness  of  a  rate  of  charge  for  transporta- 
tion by  a  railroad  company,  involving  as  it  does  the  ele- 
ment of  reasonableness  both  as  regards  the  company  and 
as  regards  the  public,  is  eminently  a  question  for  judicial 
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investigation^  requiring  due  process  of  law  for  its  deter- 
mination. If  the  company  is  deprived  of  the  power  of 
charging  reasonable  rates  for  the  use  of  its  property, 
and  such  deprivation  takes  place  in  the  absence  of  an 
investigation  by  judicial  machinery,  it  is  deprived  of  the 
lawful  use  of  its  property,  and  thus,  in  substance  and 
effect,  of  the  property  itself,  without  due  process  of  law, 
and  in  violation  of  the  Constitution  of  the  United 
States."  The  Public  Service  Act  expressly  provides  for 
an  appeal  to  the  courts.  By  Section  17  of  Article  VI, 
any  party  to  the  proceedings  affected  may  appeal  to  this 
court.  Sections  22  and  24,  of  the  same  article  provide 
that  the  court,  upon  the  record  as  certified  by  the  com- 
mission, shall  determine  whether  or  not  the  order  ap- 
pealed from  is  reasonable  and  in  conformity  with  law ; 
and  the  18th  section  of  the  same  article  stipulates  that 
the  record  shall  include  the  testimony,  findings  of  fact,  a 
copy  of  all  orders,  and  a  copy  of  the  opinion.  The  duty 
is  imposed  on  this  court  to  examine  all  matters  presented 
to  the  commission,  but  the  burden  is  nevertheless  on  the 
appellant  to  show  that  the  commission  acted  unreason- 
ably or  without  evidence  or  contrary  to  the  manifest 
weight  of  the  evidence. 

(1)  Was  the  denial  of  the  certificate  of  public  con- 
venience to  engage  in  the  business  of  furnishing  elec- 
tricity in  the  borough  a  reasonable  exercise  of  the  regu- 
latory control  over  a  utility  corporation;  and,  (2)  was 
the  appellant  by  the  act  of  the  commission  deprived  of 
its  property  without  due  process  of  law,  or  was  there  an 
impairment  of  the  obligation  of  a  contract? 

(1)  The  Public  Service  act  requires  public  utility 
companies  to  apply  to  the  commission  for  a  certificate 
of  public  convenience,  and  such  certificate  shall  be  given 
only  "if  and  when  the  said  commission  shall  find  or  de- 
termine that  the  granting  or  approval  of  such  appli- 
cation is  necessary  or  proper  for  the  service,  accommo- 
dation, convenience  or  safety  of  the  public.'^  The  utility 
in  which  this  appellant  desired  to  engage  was  the  sale 
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of  a  commodity  that  can  only  be  rationally  dealt  in  by 
a  monopoly.  It  cannot  be  likened  to  the  sale  of  bread, 
milk  and  clothing.  In  the  prosecution  of  its  enterprise, 
the  company  must  occupy  certain  strieets  with  certain 
appliances,  and  the  commodity  to  be  sold,  if  not  properly 
guarded,  is  highly  dangerous.  The  company's  equip- 
ment and  the  administration  of  its  aflfairs  require,  for 
successful  operation,  certain  conditions  entirely  un- 
known, in  practice  or  theory,  to  the  successful  operation 
of  the  business  of  vending  the  ordinary  commodities  of 
life.  As  it  is  essentially  monopolistic  in  character,  by 
force  of  economic  law  it  is  advantageous  that  certain 
control  be  exercised  to  prevent  the  possibility  of  evil 
that  may  result  from  an  unbridled  monopoly.  Un- 
restricted competition  in  such  utilities  has  been,  by  ex- 
perience, definitely  shown  to  be  ultimately  unwholesome 
for  the  community.  The  invariable  rule  in  such  cases, 
in  companies  of  this  character,  is  that  in  addition  to  the 
cutting  and  destruction  of  rates  and  other  practices  en- 
tirely outside  of  the  range,  of  sound  business,  one  com- 
pany is  absorbed  and  the  surviving  company  recoups 
its  loss  through  excessive  charges,  at  the  expense  of  an 
unprotected  public.  As  stated  in  People  v.  Wilcox,  207 
N.  Y.  86,  "It  is  the  settled  policy  of  the  state,  arising 
through  an  extended  and  instructive  experience,  to  with- 
draw an  unrestricted  right  of  competition  between  cor- 
porations occupying,  through  special  consents  or  fran- 
chises, the  public  streets  and  places,  and  supplying  the 
public  with  their  products  or  utilities  which  are  well- 
nigh  necessities."  If  the  power  to  regulate  does  not  in- 
clude the  power  to  prevent  unrestricted  competition, 
tten  much  of  the  beneficial  effect  of  the  Public  Service 
Act  is  lost  Unrestricted  competition  and  regulation 
are  inconsistent.  Restricted  competition,  if  there  could 
be  such  a  thing  in  such  a  place  as  was  here  applied  for, 
would  be  utterly  impracticable.  The  commission  with  all 
its  powers  could  not  reasonably  control  it.  It  is  hardly 
necessary  to  say  that  if  this  business  could  be  dealt  in 
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generally  by  a  large  number  of  diflferent  concerns  in 
competition,  the  streets  and  alleys  in  the  municipality 
would  be  veritable  death-traps  for  pedestrians. 

Under  the  act,  to  some  extent  the  commission  directs 
the  internal  management  of  the  utility  company.  It  di- 
rects a  system  of  accounts,  passes  upon  a  proposed  issue 
of  bonds  and  stock  for  betterments,  extensions,  and  the 
like.  Contracts,  as  provided  in  the  act,  are  subject  to  its 
approval.  A  reasonably  fair  profit  on  the  value  of  the 
property  is  allowed.  Through  this  control  certain  as- 
surances are  inferentially  given  by  the  commission  to 
the  investing  public  with  respect  to  the  securities  of 
these  companies.  Having  thus  undertaken  to  guard  the 
public  against  unrestricted  monopoly  by  limiting  the 
prices  that  the  existing  company  may  charge  for  its 
commodity,  and  in  certain  respects  regulating  and  con- 
trolling its  business,  it  seems  only  right  and  proper  that 
they  should,  by  preventing  unrestricted  competition, 
take  care  of  its  financial  integrity  to  such  an  extent  at 
least  that  it  shduld  not  be  forced  to  become  impover- 
ished or  lose  a  portion  of  its  property  because  of  the 
regulatory  control  exercised  for  the  best  interests  of  the 
public;  and  therefore,  when  the  commission  denied  to 
this  appellant  the  right  to  compete  it  was  protecting  and 
enforcing  the  rights  of  the  public  and  performing  a  duty 
enjoined  on  it  by  the  letter  and  spirit  of  the  act  of  as- 
sembly, as  well  as  by  the  mandate  of  the  Federal  Consti- 
tution that  prohibits  the  taking  of  property  without  due 
process  of  law.  The  principle  here  discussed  has  been 
enforced  by  the  Public  Service  Commissions  in  the 
States  of  Wisconsin,  Indiana,  Idaho,  Michigan,  New 
York,  Massachusetts,  California  and  other  states  with 
respect  to  utility  companies.  There  was  no  attempt  on 
the  part  of  the  appellant  to  satisfy  the  requirements  of 
the  statute  as  to  necessity ;  while  on  the  contrary  the  ex- 
isting company,  by  evidence,  showed  that  its  service  was 
satisfactory,  its  rates  fair  and  reasonable,  and  its  con- 
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duct  such  that  no  just  complaint  could  be  made  against 
it 

(2)  Admitting  for  a  moment  that  the  mere  existence 
of  a  charter  right  and  an  ordinance  from  the  borough, 
without  performing  any  act  in  contemplation  of  the 
purposes  there  enumerated,  were  contracts,  yet  shortly 
after  these  rights  were  secured  the  Public  Service  law 
was  passed  and  if  the  appellant  had  corporate  authority 
or  capacity  to  supply  light,  heat  and  power  in  the  bor- 
ough, that  right  or  capacity  was  nevertheless  subject  to 
the  regulatory  control  as  it  is  conferred,  under  the 
police  power  upon  the  commission  by  the  Public  Service 
Act  It  would  indeed  be  a  discrimination  to  hold  other- 
wise. A  going  concern  to  enter  into  contracts  or  do 
other  matters  specified  by  the  act  mi|st  apply  to  the 
commission  for  a  certificate  of  public  convenience.  If 
the  corporation  is  not  a  going  concern  it  is  none  the  less 
a  public  service  company  under  the  act  subject  to  regu- 
latory control.  If  such  corporatioii  only  became  a  pub- 
lic service  company  when  it  actually  engages  in  the  busi- 
ness for  which  it  was  incorporated,  then  the  certificate 
of  public  convenience  would  not  be  necessary  for  the  pre- 
liminary details  unless  it  could  be  held  that  it  would 
come  under  Section  2  of  Art.  Ill,  which  question  we  are 
not  required  to  decide  at  this  time.  Section  12  of  Article 
III  cannot  be  so  read  as  to  give  this  appellant  a  privi- 
lege not  enjoyed  by  private  person  or  a  going  concern, 
and  the  language  of  the  section  "excepting  as  herein 
otherwise  expressly  provided"  preserves  in  the  act  all 
the  regulatory  control  over  companies  such  as  the  power 
here  discussed. 

But  it  is  our  opinion  that  the  charter  right  and  ordi- 
nance of  the  borough  unexercised  were  not  such  prop- 
erty rights,  or  such  contracts  that  the  refusal  to  give  the 
certificate  worked  a  taking  of  property  without  due  proc- 
ess of  law,  and  an  impairment  of  the  obligation  of  a 
contract.  Under  the  Constitution  of  the  State  the  right 
to  alter  any  charter  was  retained.  No  injury  could  come 
to  this  corporation  which  had  acquired  no  property  and 
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no  Tested  rights^  but  had  merely  a  permission  from  the 
State  to  do  something.  Charters  are  subject  to  alter- 
ation or  repeal^  unless  the  party  is  deprived  of  property 
without  due  process  of  law.  In  Capital  City  Light  and 
Fuel  Company  v.  Tallahassee,  186  U.  S.  401,  411,  the 
court  says,  speaking  with  reference  to  the  privilege 
granted  by  the  City  of  Tallahassee  for  the  use  of  its 
streets  for  lighting  purposes,  in  an  ordinance  similar  to 
the  one  before  us :  ^^Such  grant  does  not  become  a  con- 
tract or  a  vested  right  so  as  to  be  protected  by  the  Con- 
stitution of  the  State  or  of  the  United  States  until  the 
company  has,  to  say  the  least,  begun  to  do  the  thing  re- 
quired by  the  charter  as  a  consideration  for  the  grant  of 
such  privilege."  Or,  as  stated  by  Mr.  Justice  Beown  in 
Pearsall  v.  Great  Northern  B.  B.  Co.,  161  U.  S.  646,  in 
considering  many  cases  bearing  on  the  subject  of  privi- 
leges granted  to  corporations,  such  privileges  to  be  guar- 
anteed  as  contracts:  "Must  also  be  founded  upon  good 
consideration.  If  it  be  a  mere  nude  pact,  a  bare  promise 
to  allow  a  certain  thing  to  be  done,  it  will  be  construed  as 
a  revocable  license."  See  Philadelphia  and  Grays  Ferry 
Co.^s  App.,  102  Pa.  123.  The  same  doctrine  was  reiter- 
ated in  the  case  of  Louisville  and  Nashville  Bailways 
Company  v.  Kentucky,  supra,  and  the  case  of  New  York 
Electric  Line  Company,  94  N.  E.  1056,  201  N.  Y.  321, 
where  a  charter  had  been  granted  to  a  corporation  and 
the  councils  of  the  City  of  New  York  had  granted  certain 
privileges  to  this  corporation.  Subsequently  the  legis- 
lature created  a  commission  to  regulate  and  control  the 
purposes  for  which  the  corporation  was  chartered,  as 
they  related  to  the  highways  of  New  York  City.  The 
commission  refused  to  permit  the  corporation  to  enter 
the  streets.  It  was  held  that  the  right  acquired  from  the 
city  was  not  a  contract  or  a  vested  property  right,  such 
as  the  act  of  assembly  infringed. 

But  this  regulatory  control  by  the  commission  in  all 
its  varied  forms  must  not  be  an  arbitrary  one.  The  com- 
mission cannot,  under  the  guise  of  regulation,  arbitrar- 
ily interfere  with  the  utility  companies  or  impose  upon 
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them  uBusual  and  unnecessary  restrictions.  They  can- 
not capriciously  exercise  the  functions  lodged  in  them. 
The  act  is  not  intended  to  confiscate  or  destroy  property, 
or  to  be  a  menace  to  the  conduct  of  the  affairs  of  utility 
companies  by  an  undue  exercise  of  the  powers  conferred 
by  it.  The  duties  of  the  commission  are  solely  adminis- 
tiatiye  in  character  and  as  such  must  be  considered,  and 
its  acts  should  be  unhampered  by  any  other  considera- 
tion, save  the  proposition  that  whatever  is  done  is  for  the 
common  welfare  of  the  people  of  the  State,  as  controlled 
by  the  constitutional  mandate  that  property  should  not 
be  taken  without  due  process  of  law,  and  the  principle  as 
to  reasonable  profit  to  the  company  as  enunciated  in 
Wilcox  V.  Consolidated  Gas  Company,  212  U.  S.  19,  48. 

The  appellant  urges  that  it  was  a  de  facto  corporation, 
having  in  good  faith  recorded  its  charter  within  a  rea- 
sonable time  after  its  incorporation ;  that  it  came  to  the 
commission  with  all  the  functions  of  a  corporation,  and 
therefore  was  not  affected  by  the  decision  in  Guckert  v. 
Hacke,  et  al.,  159  Pa.  303,  and  Braddock  Borough  v. 
Pennsylvania  Water  Co.,  189  Pa.  379.  That  its  cor- 
porate rights  existed  prior  to  the  act,  and  therefore  it 
had  vested  property  rights  with  which  the  commission 
interfered.  Whether  it  be  regarded  as  a  de  facto  corpo- 
ration, an  association  in  the  nature  of  a  partnership,  or 
a  bona  fide  corporation,  in  so  far  as  the  purposes  of  the 
act  are  concerned,  it  was  brought  within  the  intent  and 
meaning  of  the  act;  but  if  its  corporate  rights,  both  of 
contract  and  of  property,  were  to  be  controlled  by  its 
corporate  existence,  the  recording  of  the  charter  was 
essential  to  such  existence  and  the  appellant  having 
failed  to  record  its  charter  it  would  have  neither  a  vested 
right  destroyed  or  the  obligation  of  a  contract  impaired. 
Furthermore,  it  appears  from  the  record  that  this  cor- 
poration has  not  complied  with  Section  2  of  the  Act  of 
May  16;  1889,  which  requires  such  corporations  in  good 
faith  to  carry  on  their  work  and  construct  or  acquire 
their  necessary  buildings,  structures,  property  or  im- 
provements within  a  space  of  two  years  from  the  date 
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of  its  letters  patent.  While  it  has  been  held  that  the 
attorney  general  must  move  to  forfeit  lapsed  rights  such 
as  these^  nevertheless  when  it  appears  to  a  commission 
that  such  corporation  is  attempting  to  exercise  such 
rights,  its  denial  of  a  certificate  of  public  convenience 
because  of  such  an  attempt  would  not  be  such  an  un- 
reasonable exercise  of  its  regulatory  control  as  would 
warrant  this  court  in  interfering.  The  commission 
should  not  be  a  party  to  what  is  manifestly  an  open 
violation  of  the  law.  A  cai-eful  review  of  the  entire 
record  convinces  us  that  the  order  appealed  from  is  rea- 
sonable and  in  conformity  with  law. 

The  assignments  of  error  are  dismissed  and  the  order 
is  sustained. 

Henderson,  J.,  dissents. 


East  End  Electric  Light,  Heat  and  Power  Com- 
pany's Petition. 

Opinion  by  Kephart,  J.,  March  1, 1916 : 

The  questions  involved  in  this  opinion  are  the  same  as 
those  considered  in  the  preceding  appeal  of  the  Belief 
Electric  Light,  Heat  and  Power  Company. 

For  the  reasons  there  given  the  order  is  affirmed. 

Henderson,  J.,  dissents. 


Kay,  Appellant,  v.  Haupt. 

Contracts — Infants — Disaffirmance  of  contract — Replevin, 
Where  an  infant  on  coming  of  age  disavows  a  contract  by  which 
he  had  purchased  and  acquired  possession  of  goods  without  reveal- 
ing his  age.  the  vendor  cannot  maintain  an  action  of  assumpsit  to 
enforce  the  contract,  nor  can  he,  if  the  goods  are  no  longer  in  the 
possession  of  the  vendee,  maintain  an  action  of  replevin  and  re- 
cover a  money  verdict  for  the  goods. 
In  such  a  case  the  vendor  cannot  show  as  evidence  of  fraud  that 
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the  vendee  had  entered  into  similar  contracts  with  other  parties; 
nor  that  he  made  statements  to  mercantile  agencies  as  to  his  assets, 
without  an  offer  to  prove  that  such  statements  were  false. 

I 

Argued  Dec.  8,  1915.  Appeal,  No.  172,  Oct.  T.,  1915, 
by  plaintiff,  from  order  of  C.  P.  Schuylkill  Co.,  Jan.  T., 
1914,  No.  244,  refusing  to  strike  off  nonsuit  in  case  of 
Robert  G.  Kay  v.  D.  F.  Haupt.  Before  Bice,  t.  J.,  Oe- 
LADY,  Hbad,  Hbndbrson,  Ebphart  and  Trexlbb,  JJ. 
Affirmed. 

tleplevin  to  recover  a  quantity  of  lumber.  Before 
Bbchtbl,  J.  See  Spangler  Co.  v.  Haupt,  53  Pa.  Supe- 
rior Ct.  545. 

At  the  trial  it  appeared  that  the  defendant  had  bought 
and  received  possession  of  the  goods  during  his  minority, 
and  that  en  coming  of  age  he  had  by  writing  disaffirmed 
the  contract.  He  had  sold  the  lumber  in  the  course  of 
business  long  before  the  writ  of  replevin  issued.  Other 
facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  refusal  to  take  off  nonsuit,  and 
various  rulings  on  evidence. 

Frank  P.  Prichard,  with  him  Oeorge  Dyson  and  Wil- 
liam Wilhelm,  for  appellant. — I.  Where  one  in  pursuance 
of  a  fraudulent  scheme,  and  with  the  aid  of  fraudulent 
devices,  obtains  the  goods  of  another,  intending  to  con- 
vert them  into  cash,  and  avoid  any  return  to  the  owner 
of  either  goods  or  value,  his  infancy  is  no  defense  to  the 
enforcement  of  the  owner^s  rights :  Davis  v.  Cosel,  4  Pa. 
Superior  Ct.  519;  Neff  v.  Landis,  110  Pa.  204. 

III.  Where  replevin  is  brought,  the  fact  that  the  goods 
have  been  wrongfully  parted  with  by  the  defendant  be- 
fore the  writ  was  issued,  is  no  defense  against  a  personal 
judgment  for  their  value :  Bower  v.  Tallman,  5  W.  &  S. 
556;  McDonald  v.  Scaife,  11  Pa.  381;  Miller  v.  Warden, 
111  Pa.  300. 

Vol.  Lxm — 2 
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R.  P.  Hicks,  with  him  (7.  E.  Berger,  for  appellee.— To 
allow  a  recovery  in  this  action  of  replevin,  the  goods  hav- 
ing been  disposed  of  by  the  defendant,  would  be  to  en- 
force an  infant's  contract :  Fisher  v.  Whoolery,  25  Pa. 
197;  Penrose  v.  Curren,  3  Rawle  350;  Spangler  v. 
Haupt,  53  Pa.  Superior  Ct.  545;  Curtin  v.  Patten,  11  S. 
&  R.  305;  McDonald  v.  Scaife,  11  Pa.  381;  Artman  v- 
Walton,  12  Philadelphia  273. 

Opinion  by  Trbxlbr,  J.,  April  17, 1916  : 

The  defendant,  while  a  minor  without  disclosing  his 
minority,  purchased  a  carload  of  lumber  from  the  plain- 
tiff. He  attained  his  majority  not  long  after,  and  in 
writing  disaffirmed  the  contract  to  pay  on  the  ground  of 
infancy.  At  that  time  some  of  the  goods  was  still  in  his 
possession,  but  no  proof  as  to  the  quantity  was  offered. 
The  defendant  became  of  age  on  December  23, 1908,  and 
on  December  17, 1913,  long  after  the  goods  were  disposed 
of,  the  present  action  of  replevin  was  started.  The  al- 
most identical  facts  are  present  in  the  case  of  F.  Spang- 
ler Co.  V.  Haupt  (the  same  defendant),  53  Pa.  Superior 
Ct.  545,  as  in  this  and  it  was  held  that  the  mere  silence 
of  an  infant  as  to  his  age  in  making  a  contract  does  not 
constitute  fraud  which  can  be  made  the  basis  of  an 
action  for  deceit  and  that  if  a  wrong  grows  out  of  a  con- 
tract relation  and  the  real  injury  consists  in  the  non- 
performance of  a  contract  into  which  the  party  wronged 
has  entered  with  an  infant,  the  law  will  not  permit  the 
former  to  enforce  the  contract  indirectly  by  counting  on 
the  infantas  neglect  to  perform  it  or  omission  of  duty 
under  it  as  a  tort. 

The  above  conclusion  is  amply  supported  by  the  cases 
cited  and  the  reasoning  employed  in  the  opinion  of 
BiCB,  P.  J.  All  that  is  required  of  us  is  to  supplement 
what  was  then  said  in  so  far  as  the  matter  now  is  pre- 
sented in  a  new  aspect. 

When  a  party  relying  upon  false  representations  of  a 
minor  parts  with  his  goods,  he  may  disaffirm  the  con- 
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tract  and  bring  an  action  of  replevin  to  recover  poBses- 
sion  of  his  property :  Neflf  v.  Landis,  110  Pa.  204,  but  as 
was  said  by  Rice,  P.  J.,  in  the  opinion  in  the  Spangler 
case,  supra,  "the  right  to  replevy  the  goods  so  long  as 
they  remain  in  the  possession  or  under  the  control  of  the 
infant  does  not  necessarily  imply  a  right  to  enforce  the 
infant's  contract."  In  the  case  before  us  it  is  very  evi- 
dent that  this  form  of  action  was  the  last  resort  of  the 
plaintiff.  He  had  brought  an  action  in  assumpsit  and 
that  was  still  undetermined  when  the  writ  of  replevin 
was  issued.  Five  years  had  elapsed  since  the  defendant 
became  of  age.  Although  he  alleges  in  his  statement  that 
the  goods  are  still  in  the  hands  and  possession  of  the  de- 
fendant, the  testimony  discloses  that  they  had  been  sold 
in  the  usual  course  of  business  during  the  years  1908  and 
1909  and  as  said  before  no  attempt  was  made  to  show 
what  amount  remained  in  the  hands  of  the  defendant 
when  he  became  twenty-one  years  of  age.  There  was  no 
property  to  be  seized  under  the  writ.  It  is  true  that 
under  ^e  replevin  act  when  the  plaintiflf  does  not  get 
poflfl^aiony  ^e  is  ftntitJftd  tii  the  value  of  the  goods  and  in 
this  respect  jhe^nature  of  thfi  action  ia  changpd.  But  if 
we  were  to  allow  a  recovery  by  the  plaintiflf,  we  would 
merely  be  affording  a  means  to  collect  a  debt  by  reason 
of  a  change  in  the  form  of  action  and  this  would  render 
the  defendant  liable  for  that  which  he,  under  the  law, 
could  repudiate  when  he  became  of  age.  Any  one  con- 
tracting with  a  minor,  instead  of  bringing  an  action  in 
assumpsit  agaiiist  which  nonage  could  be  pleaded,  could 
by  merely  changing  this  action  to  replevin  obtain  a  judg- 
ment for  his  claim  irrespective  of  the  fact  as  to  whether 
defendant  was  in  possession  of  the  goods  or  not  This 
would  be  accomplishing  by  indirection  that  which  the 
plaintiflf  is  prevented  from  doing  directly. 

A  number  of  objections  are  made  to  the  exclusion  of 
testimony.  They  do  not  require  extended  notice.  The 
statement  filled  by  the  plaintiflf  alleges  fraud  on  the  part 
of  the  defendant  in  obtaining  the  goods  and  specifically 
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States  that  the  transaction  was  fraudulent,  *T)ecause  soon 
after  obtaining  possession  of  the  said  lumber,  he  (the 
defendant)  repudiated  the  contractual  agreement  under 
which  he  got  possession."  Other  matters  sought  to  be 
introduced  were  properly  objected  to  as  not  embraced 
within  the  plaintiff's  statement.  Apart  from  the  fact 
that  there  would  have  been  a  variance,  we  do  not  think 
there  is  any  merit  in  the  position  taken  by  the  plaintiff 
when  he  attempted  to  prove  that  the  defendant  had 
bought  lumber  from  a  large  number  of  other  people  and 
had  treated  them  in  the  same  way  as  he  had  this  plain- 
tiff, for  this  proof  would  have  added  nothing  to  the  plain- 
tiff's case  as  the  defendant  had  equally  the  right  to  disaf- 
firm the  contract  as  to  one  or  all  of  his  creditors.  The  of- 
fer to  prove  fraud  in  that  the  plaintiff  made  statements 
showing  large  assets  to  several  mercantile  agencies  is 
without  merit,  for  upon  objection  the  plaintiff  declined 
to  include  in  his  offer,  proof  that  the  statements  were 
false.    If  they  were  true  they  were  not  fraudulent. 

The  act  of  the  defendant  will  not  meet  with  the  ap- 
proval of  any  honest  person  but  the  wrong  that  was  done, 
it  appears,  must  remain  without  remedy.  As  was  said 
in  the  Spangler  case,  "the  hardships  which  may  arise  in 
particular  cases  must  yield  to  the  operation  of  the  gen- 
eral rule  founded  on  public  policy,  intended  to  protect 
persons  in  fact  under  age  from  the  danger  of  imprudent 
contracts :  2  Kent's  Com.,  p.  245.'^ 

Judgment  affirmed. 


Marbach  v.  F.  A.  North  Company,  Appellant. 

Contract — Due  hill — Evidence. 

Where  a  due  bill  states  on  its  face  that  it  '^s  neither  trans- 
ferable nor  negotiable,  and  is  only  payable  by  an  allowance  of  the 
amount  hereof  on  the  leasing  or  purchase  by  the  payee  of  a  new 
piano  at  regular  selling  price,'^  and  that  it  must  be  presented  at 
the  time  of  selection  of  new  instrument,  the  payor  is  not  justified 
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in  refusing  to  accept  the  bill  where  it  is  presented  by  a  daughter 
of  the  payee  acting  for  him,  at  a  time  when  a  third  person  under 
an  agreement  with  the  payee>  has  selected  a  new  piano  at  the  r^ru- 
lar  selling  price  for  his  own  use;  nor  can  the  payor  impose  as  a 
condition  of  the  acceptance  of  the  bill,  that  it  should  only  be  on 
the  sale  of  a  piano  on  the  installment  plan. 

In  such  a  case  where  the  daughter  of  the  payee  is  asked  on  cross- 
exa^kiination  her  reason  for  doing  a  certain  act,  objection  cannot 
bqfmade  to  her  answer  because  it  involved  a  statement  as  to  cer- 
tain information  that  her  father  gave  her. 

Argued  Nov.  26, 1915.  Appeal,  No.  267,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  March  T., 
1912,  No.  4275,  on  verdict  for  plaintiflf  in  case  of  Lizzie 
Marbach,  Executrix  of  Jacob  Marbach,  deceased,  v.  F. 
A.  North  Company.  Before  Bicb,  P.  J.,  Orlady,  Head, 
Porter,  Henderson,  Kephart  and  Trexlbr,  JJ.  Af- 
firmed. 

Assumpsit  on  due  bill.    Before  BarrattTJ  J. 

At  the  trial  it  appeared  that  suit  was  brought  to  re-  ^ 
cover  the  aggregate  amount  of  twelve  due  bills  similar  in 
form,  but  varying  in  amount. 

The  general  form  of  these  due  bills  was  as  follows : 
"F.  A.  North  Co.,  No.  177. 

"1308  Chestnut  Street, 

"Philadelphia,;  Jan.  31st,  1908. 

"Due  to  Jacob  Marbach ,  the  sum 

of  Fifty-one  Dollars 

(151.00),  being  the  amount  for  wagon  work  taken  in 
exchange.  ^ 

"TMs  due  bill  is  neither  transferable  nor  negotiable 
and  isobly  payable  by  an  allowance  of  the  amount  here- 
of, on  the  leasing  or  purchase  by  said  Jacob  Marbach  of  a 
new  Lester  Piano  at  regular  selling  price. 

"This  due  bill  must  be  presented  at  the  time  of  selec- 
tion of  new  instrument. 

"(Signed)  F.  A.  North  Company." 

The  testimony  tended  to  show  that  Mary  Ettel,  a 
daughter  of  the  plaintiflf  acting  for  her  father  called  at 
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defendant's  store  accompanied  by  one  Frederick  Seegar, 
and  that  Seegar  selected  a  piano  for  his  own  use,  and 
that  Mrs.  Ettel  tendered  the  due  bills  which  amounted 
to  1229.80,  and'  a  check  for  |70.20  in  payment  of  the 
1300.00,  the  purchase-price  of  the  piano  selected  by 
Seeger. 

When  Mary  Ettel  was  on  the  stand  she  testified  in  part 
as  follows : 

Q. — ^You  offered  them  the  due  bills,  which  amounted 
to  1229.80,  did  you? 

A.— ^229.80. 

Q. — How  did  you  offer  to  pay  the  rest  of  the  money? 

A. — ^In  a  check  from  my  father. 

Q. — The  check  was  made  out? 

A. — The  check  was  made  out;  yes. 

Q. — For  what  amount? 

A. — 170.00, 1  guess,  and  twenty  cents. 

-Q.— Was  tfte  check  made  out  for  |70.20? 

A. — The  check  was  made  out  for  the  difference  be- 
tween 1300.00  and  |229.80. 

Q. — That  was  made  out  when  you  went  in  there,  was 
it? 

A. — ^Yes.    I  will  tell  you  why,  because 

Q. — ^Tell  the  jury  how  in  the  world  you  fixed  the 
amount  at  |70.20  and  went  there  with  that  amount  on  a 
check  already  prepared? 

A. — Because  we  sold  two  pianos  before.  We  sold  one 
to  the  church  and  they  just  took  that  due  bill,  they  didn't 
want  to  be  exposed  in  the  church  piano,  and  they  took  the 
due  bills. 

Q. — ^Just  keep  yourself  confined  to  this  case. 

A. — My  father  said  to  the  people,  "They  sell  those 
pianos  for  |300.00,  and  I  don't  want  you  to  be  stuck; 
they  sell  those  pianos  that  cost  |425.00  for  |300.00,"  and 
we  sold  another  one  and  they  settled  before  we  left  it 
come  to  court    The  man  said 

Mr.  Chapman :  I  object  to  this,  your  honor. 

A. — ^I  am  in  business,  you  know.    I  know  how  to  talk. 


Digitized  by  VjOOQIC 


MARBACH  v.  F.  A.  NORTH  CO.,  AppeUant.  28 
20,  (1916).]  Statement  of  Facta, 

By  the  Court: 

Q. — ^What  business  are  you  in? 

A. — The  meat  business. 

Mr.  Chapman :  I  object  to  her  telling  things  that  she 
herself  could  not  have  heard,  but  must  be  hearsay. 

The  Court:  But  you  asked  her  the  question  Why  she 
had  the  check  for  the  difference  between  the  |229.00  and 
the  1300.00.    She  is  telling  you  why. 

By  Mr.  Chapman: 

Q. — You  mean  to  say  that  when  you  went  there,  before 
you  even  went  to  the  store,  you  had  a  check  of  your 
father^s  for  170.20? 

A, — ^Yes,  sir ;  I  do. 

Mr.  Scott:  She  told  you  about  the  other  transactions, 
and  she  was  answering  your  question  why  she  took  a 
check  for  that  amount  with  him.  You  have  interrupted 
her  before  she  was  through  with  her  answer. 

Mr.  Chapman :  I  object  to  it. 

The  Court :  Then  you  withdraw  the  question,  do  you? 

Mr.  Chapman :  No,  sir ;  I  do  not. 

The  Court :  Then  I  guess  you  will  have  to  let  her  fin- 
ish the  answer. 

A. — This  other  gentleman  went  down  to  buy  a  piano, 
and  he  said  he  wanted  it  for  three  hundred.  They  said 
they  couldn^t  take  it. 

By  Mr.  Chapman: 

Q. — ^Were  you  with  him? 

A.— No. 

Mr.  Chapman :  Then  I  object 

A. — That  is  why  I  took  the  difference  between  the  due 
bills  and  the  f  300.00, — ^because  they  sold  those  pianos  to 
us  the  same  way  before  for  f  300.00. 

The  Court:  I  think  that  this  is  entirely  proper,  in 
answer  to  your  question  as  to  her  reason  for  taking  that 
check.  You  asked  the  question.  She  is  telling  you  that 
these  things  are  the  reasons  why  she  took  it.  She  is  en- 
titled to  give  her  reasons  in  answer  to  your  question, 
unless  you  withdraw  the  question. 
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Mr.  Chapman :  Will  your  honor  give  me  an  exception? 
Exception  (1). 

The  court  charged  in  part  as  follows: 

[Here  the  critical  point  in  the  case  arises.  The  de- 
fendant wants  you  to  believe  that  this  was  not  a  new 
Lester  piano,  and  that  three  hundred  dollars  was  not  the 
regular  price,  nor  was  three  hundred  and  thirty  dollars, 
which  was  also  offered  by  the  daughter,  according  to  her 
statement,  the  regular  price.  The  defendant  tells  you 
that  the  regular  price  was  something  over  four  hundred 
dollars.  Well,  it  is  for  you  to  say,  under  this  evidence, 
whether  there  was  any  regular  price,  in  view  of  the  "jew- 
ing down^'  as  one  of  the  witnesses  put  it.  A  regular  price 
means  a  regular  price.  You  are  men  of  common  sense 
and  have  had  business  dealings,  and  you  will  have  to  de- 
termine what  was  the  regular  selling  price  of  this  piano, 
if  there  was  any  regular  selling  price.  If  the  amount 
agreed  upon  by  the  salesman  was  the  regular  price,  that 
is  to  say,  the  price  that  the  defendant  was  willing  to  sell 
that  piano  to  a  regular  buyer  in  the  regular  course  of  a 
regular  business,  then  the  plaintiff  was  offering  to  buy 
the  piano  at  the  regular  price,  and  the  due  bills,  under 
their  terms,  had  to  be  accepted  by  the  defendant.]     (3) 

[Now,  as  to  the  "new  Lester  piano,'^  the  plaintiff^s 
daughter  and  the  man  who  wanted  it  both  tell  you  that 
they  were  told  by  the  salesman  that  the  piano  was  new, 
or  that  if  it  was  not  they  were  not  told  that  it  was  not. 
Well,  if  they  were  buying  this  piano  without  having  been 
informed  that  it  was  not  a  new  piano,  then,  whether  it 
was  new  or  was  old,  the  defendant  company  could  not 
take  advantage  of  the  fact,  if  it  was  an  old  piano,  that  the 
due  bill  provided  for  a  new  one.  The  defendant's  sales- 
man tells  you  that  he  informed  the  plaintiff's  daughter 
and  the  man  who  wanted  to  buy  the  piano  that  it  was  a 
second-handed  piano,  and  the  musician  who  went  there 
with  the  man  who  wanted  the  piano  tells  you  that  he  was 
informed  privately  by  the  salesman  that  the  piano  was 
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second-handed,  or  not  second-handed,  but  shopworn.] 

(4) 

Verdict  and  judgment  for  plaintiflf  for  |275.00.  De- 
fendant appealed. 

Errors  assigned ,  among  others,  were  (1)  rulings  on 
evidence  quoting  the  bill  of  exceptions  and  (3,  4)  above 
instructions  quoting  them. 

Francois  Chapman,  with  him  S.  Spencer  Chapman,  for 
appellant. — ^As  a  matter  of  law,  the  provision  that  the 
bills  should  be  neither  negotiable  nor  transferable,  and 
should  be  payable  only  in  a  particular  manner  and  to  a 
particular  person,  is  entirely  legal  and  proper.  There  is 
in  it  absolutely  nothing  contrary  to  public  policy  or 
which  in  the  slightest  degree  affects  public  morals  or 
welfare:  Adinolfi  v.  Hazlett,  242  Pa.  25;  Tabler  v. 
Sheffield  Land,  Iron  &  Coal  Co.,  79  Ala.  377;  Omaha  v. 
Standard  Oil  Co.,  55  Neb.  337;  Barringer  v.  Bes  Line 
Construction  Co.,  23  Okla.  131 ;  Arkansas  Valley  Smelt- 
ing Co.  V.  Beiden  Mining  Co.,  127  U.  S.  379. 

Iffenry  J.  Scott,  for  appellee. 

Opinion  by  Kbphart,  J.,  April  17, 1916 : 
The  due  bills  upon  which  this  action  is  based  contained 
provisions  against  negotiability  and  could  only  be  paid 
by  an  allowance  or  credit  on  the  leasing  or  purchasing 
of  a  piano  by  Jacob  Marbach  at  regular  selling  prices. 
The  appellee  alleging  a  compliance  with  the  terms  of 
the  due  bill,  and  the  refusal  of  the  appellant  to  honor 
them,  brings  this  action  to  recover  their  amount.  The 
act  of  the  appellee  in  having  Seegar  bargain  for  the 
piano  was  not  a  violation  of  the  provisions  of  the  due 
bill  that  Marbach  was  to  purchase  it ;  nor  would  it  have 
been  a  violation  of  that  provision  if  the  sale  had  been 
made  directly  to  Seegar,  and  the  due  bills  and  cash 
presented  to  the  appellant  in  payment  thereof;  as  the 


Digitized  by  VjOOQIC 


26         MARBACH  v,  F.  A.  NORTH  CO.,  Appellant. 

Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
defendant  had  by  its  prior  conduct  in  accepting  similar 
transactions  made  by  Marbach  clearly  evidenced  its  in- 
terpretation of  this  clause  of  the  contract  to  mean  that 
the  purchases  need  not  be  made  directly  for  Marbach. 
There  was,  however,  ample  testimony  for  the  jury  to 
find  that  the  purchase  in  this  instance  had  t>een  made  for 
Marbach  through  his  daughter  as  agent,  and  the  refusal 
to  accept  due  bills  with  the  balance  in  cash  or  check  by 
the  defendant  was  not  warranted.  But  the  defendant  in 
refusing  the  due  bills  attached  a  new  condition  to  their 
payment,  in  that  they  were  to  be  accepted  only  on  sales 
of  pianos  made  on  the  installment  plan.  This  was  clear- 
ly a  breach  of  the  contract  contained  in  the  due  bill  and 
whatever  may  have  been  the  situation  with  respect  to 
the  sale  complained  of,  when  the  defendant  attached  this 
new  condition  to  the  due  bill  without  the  consent  of  the 
appellee  it  placed  the  appellee  in  position  to  immediately 
sue  for  the  amounts  represented  by  these  due  bills.  There 
was,  however,  no  attempt  to  negotiate  or  transfer  the 
bills  to  a  third  party,  or  use  them  as  a  means  of  credit 
beyond  that  contemplated  by  the  due  bill,  and  there  was 
evidence  to  sustain  the  finding  that  the  piano  was  sold 
as  a  new  piano. 

The  assignment  complaining  of  the  admission  of  cer- 
tain evidence  cannot  be  sustained.  The  defendant  asked 
appellee's  daughter,  qn  cross-examination,  her  reason 
for  doing  a  certain  act;  the  answer  involved  a  state- 
ment as  to  certain  information  that  her  father  gave  her. 
The  question  was  to  test  the  good  faith  of  the  witness 
and  her  entire  reason  was  material  as  long  as  the  de- 
fendant persisted  in  his  question.  The  girl  was  acting 
under  the  direction  of  her  father,  by  virtue  of  the  infor- 
mation he  gave  her ;  that  was  her  reason  for  doing  the 
act.  Moreover,  while  the  answer  developed  a  statement 
made  to  the  witness  by  her  father  later  on  in  the  testi- 
mony, she  states  this  fact  as  being  within  her  own  knowl- 
edge, giving  instances  as  to  the  time  of  its  separate  oc- 
currences.   The  case  was  submitted  by  the  learned  trial 


Digitized  by  VjOOQIC 


MARBACH  V,  p.  A.  NORTH  CO.,  Appellant.         27 
20,  (1916).]  Opinion  of  the  Court. 

judge  in  a  charge  that  was  free  from  substantial  error. 
The  case  was  clearly  one  for  the  jury  on  the  facts  as  pre- 
sented. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


McFarland-Meade  Co,  v.  Doak,  Appellant. 

Replevin — Contract — Delivery  of  material  to  building  operation 
— Passing  of  title. 

An  action  of  replevin  to  recover  steel  window  sash^  cannot  be 
maintained  where  it  appears  that  the  plaintiff  entered  into  a  con- 
tract in  writing  with  the  defendant  to  furnish  and  hang  the  window 
sashes  for  a  building  which  the  defendants  were  constructing  for 
another,  that  after  the  sashes  were  delivered  to  the  building,  but 
before  they  T^ere  hung,  the  defendants  notified  the  plaintiffs  that 
the  contract  was  revoked  because  of  the  employment  by  plaintiffs 
of  nonunion  labor,  and  that  the  plaintiffs  by  reason  of  this  notice, 
and  also  by  reason  of  the  fact  that  there  had  been  a  default  in  the 
payment  of  moneys  due,  went  upon  the  premises  and  removed  the 
window  sashes  under  the  writ  of  replevin  issued  in  the  case.  In 
such  a  case  the  title  to  the  sashes  had  passed  out  of  the  plaintiffs 
by  the  delivery,  and  they  had  no  such  general  or  si>ecial  prc^erty 
in  them  as  would  support  an  action  of  replevin. 

Practice,  C.  P. — Demurrer — Judgment  for  want  of  an  affidavit 
of  defense — Appeals. 

Where  in  an  action  of  assumpsit  a  demurrer  to  the  statement  is 
overruled,  and  the  defendant  takes  no  further  step,  but  permits 
judgment  to  be  entered  against  him  for  want  of  an  affidavit  of  de- 
fense, he  may  after  the  entry  of  such  final  judgment,  take  an  ap- 
peal and  assign  as  error  the  order  overruling  the  demurrer. 

Argued  Dec.  2,  1915.  Appeal,  No.  157,  Oct.  T.,  1915, 
by  James  G.  Doak,  et  al.,  trading  as  James  G.  Doak  & 
Company,  from  order  of  C.  P.  No.  3,  Philadelphia  Co., 
Dec.  T.,  1914,  No.  324,  overruling  demurrer  to  statement 
in  case  of  McParland-Meade  Company  v.  James  G.  Doak 
and  G.  A.  Maicas,  trading  as  James  G.  Doak  and  Com- 
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pany,  and  the  Finance  Company  of  Pennsylvania.  Be- 
fore Rice,  P.  J.,  Orlady,  Head,  Porter,  Kephart  and 
Trexlbr,  JJ.    Reversed. 

Replevin  to  recover  twenty-six  pairs  of  hollow  steel 
window  sashes. 

The  statement  of  claim  was  as  follows : 

1.  Plaintiff  avers  that  prior  to  the  21st  day  of  Novem- 
ber, 1914,  it  was  the  owner  and  lawfully  possessed  of  said 
26  pairs  of  hollow  steel  window  sash  (painted  red  and 
glazed)  which  are  the  subject  of  this  suit. 
'  2.  That  the  defendants,  James  G.  Doak  and  G.  A. 
Maicas,  partners,  trading  as  James  G.  Doak  &  Co.,  hav- 
ing previously  entered  into  contract  with  the  Finance 
Company  of  Pennsylvania,  to  erect  a  building  for  the 
said  Finance  Company  of  Pennsylvania,  the  remaining 
defendant,  on  South  Penn  Square  in  the  City  of  Phila- 
delphia, on  May  20,  1914,  contracted  with  the  plaintiff 
to  furnish,  deliver,  set  in  place  and  finish  complete,  inter 
alia,  the  hollow  steel  window  sash  for  said  building,  as 
well  as  other  metal  work  in  accordance  with  the  terms 
of  a  contract  in  writing,  dated  May  20, 1914,  entered  into 
between  the  plaintiff  and  the  said  James  G.  Doak  &  Co., 
a  copy  of  which  is  hereto  attached,  made  a  part  hereof, 
and  marked  Exhibit  "A." 

3.  Plaintiff  avers  that  in  pursuance  of  the  terms  of 
its  agreement  with  James  G.  Doak  &  Co.,  one  of  the  de- 
fendants, it,  the  plaintiff,  manufactured  said  sash  and  de- 
livered the  same  at  the  building  of  the  said  Finance  Com- 
pany of  Pennsylvania,  the  other  defendant,  but  plaintiff 
avers  that  it  is  advised  and  believes  that  under  its  con- 
tract with  the  said  James  G.  Doak  &  Co.,  title  to  said 
sash  did  not  pass  upon  delivery,  but  only  when  said  sash 
had  been  delivered,  set  in  place  and  hung  and  the  hard- 
ware applied  thereto  in  acordance  with  the  terms  of  said 
contract,  and  plaintiff  avers  that  prior  to  the  time  when 
the  defendant  could  set  in  place,  hang  and  finish  com- 
plete said  sash  and  apply  the  hardware  thereto  in  accord- 
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ance  with  the  requirements  of  said  contract,  the  said 
James  G.  Doak  &  Co.,  notified  the  plaintiff  that  by  rea- 
son of  the  employment  by  it  of  nonunion  labor,  a  strike 
had  been  called  upon  said  building  by  the  Building 
Trades  of  Philadelphia,  and  that  it,  the  said  plaintiff, 
could  not  proceed  further  with  the  doing  of  its  said  work 
under  the  said  contract,  but  that  the  said  defendant, 
James  G.  Doak  &  Co.,  would  cause  and  procure  said 
work  to  be  completed  by  other  contractors  in  accordance 
with  an  agreement  which  had  been  reached  between  the 
said  James  G.  Doak  &  Co.,  and  the  remaining  defendant, 
the  Finance  Company  of  Pennsylvania,  after  conference 
with  the  representatives  of  the  striking  workmen. 

4.  Plaintiff  avers  that  in  addition  to  said  notice  so 
given  as  aforesaid  to  the  plaintiff,  that  it  could  not  fur- 
ther proceed  with  the  work  whereby  the  contract  so 
made  as  aforesaid  between  the  plaintiff  and  the  said 
James  G.  Doak  &  Co.,  was  broken  by  the  said  James  G. 
Doak  &  Co.,  the  said  James  G.  Doak  &  Co.,  further  vio- 
lated said  contract  in  that  they  failed  and  neglected  to 
pay  to  the  plaintiff  the  sum  of  upwards  of  |1,200.00 
which  was  due  and  owing  to  the  plaintiff  on  October  1, 
1914,  for  work  and  labor  done  and  materials  furnished 
and  set  in  place  during  the  month  of  September,  1914. 

5.  Plaintiff  avers  that  it  is  advised  apd  believes  that 
by  reason  of  the  said  several  breaches  of  said  contract  by 
the  said  James  G.  Doak  &  Co.,  plaintiff  was  and  is  en- 
titled to  treat  said  contract  as  at  an  end  and  to  remove 
its  said  property  from  the  said  premises  and  avers  that 
it  did  so  remove  said  property  by  virtue  of  the  writ  of 
replevin  issued  herein. 

The  defendants,  James  G.  Doak  &  Co.,  demurred  to  the 
statement,  but  did  not  file  an  affidavit  of  defense. 

The  court  overruled  the  demurrer  and  subsequently 
entered  a  final  judgment  for  want  of  an  affidavit  of  de- 
fense. 

Error  assigned  was  in  overryling  the  demurrer. 
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Reynolds  D.  Brown,  with  him  Ira  Jetoell  Williams,  for 
appellant 

Francis  Chapman,  with  him  8.  Spencer  Chapman,  for 
appellee^  cited:  Diamond  Glass  Co.  v.  Ladwig,  33  Pa. 
Superior  Ct.  506. 

Opinion  by  Kbphabt,  J.,  April  17, 1916 : 

Plaintiff  brought  this  action  of  replevin  to  recover 
certain  sash.  The  contract  on  which  the  action  was 
based  provided  that  the  plaintiff  shall  and  will  provide 
all  material  and  perform  all  the  work  for  the  furnishing 
and  setting  in  place  all  of  the  hollow  metal  window 

frames  and  sash, it  being  understood  and  agreed 

that  Doak  and  Company  is  to  set  the  frames  in  the  wall, 
but  this  contract  includes  the  hanging,  fitting  and  set- 
ting of  all  sash  and  the  applying  of  all  hardware  includ- 
ing the  sash  lifts  and  locks.  The  plaintiff  was  to  be  paid 
|7,500,  eighty  per  cent,  monthly  of  the  value  of  the  work 
done  and  material  furnished  and  set  in  place  under  this 
contract  during  the  previous  month,  as  approved  by  the 
architect  and  received  by  the  contractors.  It  had  manu- 
factured the  sash  and  delivered  the  same  at  the  building 
of  the  Finance  Company.  The  statement  further  al- 
leged that  the  contract  was  revoked  by  the  defendant  be- 
cause of  plaintiff's  failure  to  employ  union  labor  and 
notice  of  such  revocation  was  given  to  the  plaintiff,  that 
Doak  and  Company  failed  and  neglected  to  pay  the 
plaintiff  the  sum  of  |1,200  which  was  due  and  owing  to 
the  plaintiff  on  October  1,  1914,  for  work  and  material 
furnished  and  set  in  place  during  the  month  of  Septem- 
ber, 1914,  and  that  by  reason  of  the  said  breach  of  the 
contract  by  Doak  and  Company,  plaintiff  was  entitled  to 
treat  the  contract  as  at  an  end  and  to  remove  its  prop- 
erty, and  it  instituted  this  action  of  replevin  to  recover 
twenty-six  pairs  of  these  hollow  steel  window  sash 
painted  red  and  glazed.    To  this  statement  a  demurrer 
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was  filed,  which  was  overruled,  and  judgment  taken  for 
want  of  an  affidavit  of  defense. 

In  an  action  of  replevin,  which  is  a  possessory  action, 
the  plaintiff  must  clearly  establish  either -a  general  or 
special  property  in  the  goods  replevied  and  his  right  to 
possession,  which  right  must  be  exclusive  to.  authorize  a 
delivery  of  the  property  to  him :  Beinheimer  v.  Heming- 
way, 35  Pa.  432;  Lake  Shore  and  Michigan  Southern 
Railway  Company  v.  EUsey,  85  Pa.  283.  In  the  case  of 
an  executory  contract  for  the  sale  of  personal  property, 
requiring  something  to  be  done  in  order  to  ascertain  the 
entire  price,  the  property  remains  the  property  of  the 
vendor  until  such  acts  be  done  and  unless  he  delivered 
the  property  the  vendee  cannot  recover  the  possession  of 
it  in  replevin.  To  constitute  delivery  there  must  be  an 
actual  delivery  at  the  place  appointed,  made  with  the  in- 
tent to  deliver,  which  intent  is  to  be  manifested  by  the 
acts  and  declarations  of  the  vendor :  Lester  v.  McDow- 
ell, 18  Pa.  91.  Considering  the  nature  and  character  of 
the  contract,  coupled  with  the  acts  of  the  parties  as  gath- 
ered from  the  statement,  what  was  the  intention  of  the 
plaintiff  when  the  sash  were  delivered  to  the  defendant 
at  the  building  at  the  Finance  Company?  It  surely  was 
not  in  the  mind  of  the  vendors  that  they  would  subse- 
quently take  them  away,  but  they  were  placed  there  in 
compliance  with  their  contract  that  they  might  be  in- 
corporated as  a  part  of  the  building.  This  is  recognized 
by  the  terms  of  payment  when  it  speaks  of  paying  for 
materials  "received  by  the  contractors.''  If  the  plain- 
tiff intended  thdt  the  title  to  the  sash,  which  forms  but  a 
part  of  the  contract,  was  ta  remain  in  it,  the  contract 
should  have  so  provided  or  something  should  have  been 
done  by  the  plaintiff  clearly  evidencing  its  intention  to 
withhold  the  passing  of  the  title.  Its  statement  contains 
no  such  averment,  but  it  does  say  that  it  is  advised  as  a 
matter  of  law,  that  the  title  did  not  pass.  It  is  quite 
evident  no  such  thought  was  entertained  by  the  vendor 
when  the  sash  were  left  at  the  building  nor  under  the 
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contract  could  it  have  been.  When  the  sash  were  de- 
livered to  the  defendant  everything  had  been  done  by  the 
plaintiff  by  way  of  delivery  that  could  possibly  have  been 
done  under  the  contract,  and  the  defendant  accepted  the 
sash.  There  was  nothing  more  to  be  done  by  the  plain- 
tiff until  they  were  placed  in  the  building,  but  before 
this  occurred  plaintiff  received  a  notice  revoking  his  con- 
tract. By  this  notice  the  plaintiff  was  relieved  by  the 
defendant  of  further  completion  of  its  contract,  and  in 
being  so  relieved,  of  course,  the  defendants  waived  com- 
plete performance.  That  the  sash  were  accepted  by  the 
defendant  is  evidenced  by  the  fact  that  it  was  necessary 
to  institute  this  action  to  recover  them.  The  plaintiff 
not  only  avers  the  notice  as  a  breach  of  the  contract,  but 
also  the  failure  to  pay  the  last  sum  of  money  due  on  the 
contract;  but  where  goods  have  been  delivered,  failure 
to  make  payment  would  not  reinvest  title  in  the  vendor 
unless  the  contract  specifically  so  provided.  The  mere 
fact  that  some  work  was  yet  to  be  done  on  the  goods 
delivered  will  not  control  the  legal  effect  of  such  de- 
livery where  it  is  accompanied  by  an  acceptance  of  the 
goods,  unless  there  is  a  stipulation  in  the  contract  to  the 
contrary,  but  there  must  be  an  acceptance  or  such  acts 
of  the  parties,  from  which  an  acceptance  may  be  found, 
as  would  waive  a  compliance  with  the  terms  of  the  con- 
tract for  work  yet  to  be  done,  in  order  to  fix  title  in  the 
vendee.  It  was  the  lack  of  this  acceptance  or  acts  tend- 
ing to  show  it  that  relieved  the  vendee  in  Diamond 
Olass  Company  v.  Ladwig,  33  Pa.  Superior  Ct.  506. 
To  follow  the  appellee's  argument  to  its  logical  con- 
clusion the  title  would  not  pass  until  the  last  sash 
was  hung  and  the  minutest  piece  of  hardware  was  in 
place,  and  in  event  of  a  revocation  of  the  contract,  the 
sash  could  be  taken  away  thoirgh  forming  a  part  of  the 
building.  The  defendant  having  by  its  acts  exercised 
ownership  over  the  sash,  and  having  elected  to  treat,  by 
the  terms  of  the  notice,  the  balance  of  the  contract  as 
having  been  waived,  the  title  would  be  complete  in  the 
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vendee.  The  facts  relied  on  by  appellee  certainly  do  not 
present  such  a  clear  case  of  property,  either  general  or 
special  in  the  goods  in  dispute,  as  would  sustain  its  ac- 
tion of  replevin.  The  appellee  further  urges  that  inas- 
much as  the  court  below  directed  judgment  for  want  of 
an  affidavit  of  defense,  it  is  now  too  late  to  inquire  into 
the  validity  of  the  court^s  action  in  overruling  the  de- 
fendant's demurrer.  Had  an  appeal  been  made  directly 
from  the  order  overruling  the  demurrer,  appellant  would 
have  been  successfully  met  with  the  objection  that  the 
order  was  interlocutory.  In  i>ermitting  judgment  to  be 
entered  for  want  of  an  affidavit,  the  appellant  did  the 
only  thing  possible  to  enable  it  to  take  an  appeal,  as 
there  would  then  be  a  final  judgment  upon  which  it 
might  be  based.  This  it  has  done  and  has  assigned  as 
error  the  order  overruling  the  demurrer.  The  api>ellant 
was  not  concluded  nor  did  it  waive  any  of  its  rights  by 
permitting  the  case  to  go  to  final  judgment  for  want  of 
an  affidavit  of  defense :  Prick  and  Lindsay  Co.  v.  Mary- 
land, Etc.,  Co.,  44  Pa.  Superior  Ct  518. 

The  demurrer  should  have  been  sustained.  It  is  here 
done.  The  judgment  is  reversed  and  now;  entered  for 
the  defendant  on  the  demurrer. 


McFarland-Meade  Co,,  Appellant,  v.  The  Finance 
Company  of  Pennsylvania. 

Argued  Dec.  2,  1915.  Appeal,  No.  153,  Oct.  T.,  1915, 
by  the  Finance  Company  of  Pennsylvania,  from  order  of 
C.  P.  No.  3,  Philadelphia  Co.,  Dec.  T.,  1914,  No.  324, 
discharging  rule  for  judgment  for  want  of  an  affidavit  of 
defense  in  suit  of  McFarland-Meade  Company  v.  James 
G.  Doak  and  G.  A.  Maicas,  trading  as  James  G.  Doak  & 
Company  and  the  Finance  Company  of  Penn&fylvania. 
Before  Rich,  P.  J.,  Orlady,  Head,  Pobteb,  Kbphart  and 
Tbbxler,  JJ.  Affirmed. 
Vol.  Lxin— 3 
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Francis  Chapman,  with  him  S.  Spencer  Chapman,  for 
appellant. 

James  Wilson  Bayard,  with  him  John  O.  Johnson,  for 
appellee. 

Opinion  by  Kephabt,  J.,  April  17, 1916 : 

The  questions  involved  in  this  case  are  much  the  same 
as  in  the  preceding  case.  In  addition,  the  affidavit 
clearly  set  forth  a  sufficient  defense,  aside  from  the 
want  of  a  right  in  the  plaintiff  to  institute  its  action  of 
replevin. 

The  order  of  the  court  below  is  affirmed  and  a  pro- 
cedendo is  awarded. 


Buddy's  Estate. 

WUl — Vested  and  contingent  interests — Trusts  and  trustees — 
Life  estate. 

Where  a  testator  gives  his  estate  tcr  a  trustee  to  pay  the  income 
of  his  estate  to  a  niece  for  life,  and  after  her  death  to  pay  the  in- 
come to  her  five  children,  naming  them,  and  to  the  children  of  any 
of  her  children  who  might  be  deceased,  such  children  to  take  their 
parent's  share  until  the  death  of  the  last  of  said  children,  when 
the  principal  shall  be  divided  among  the  nieces's  grandchildren 
and  the  issue  of  any  grandchildren  who  may  be  deceased,  per 
stirpes,  and  further  directs  that  the  income  shall  be  paid  quar- 
terly, and  not  be  subject  to  assignment,  nor  debts  of  any  of  the 
beneficiaries,  the  gift  of  income  is  limited  to  the  children  of  the 
niece  and  their  issue,  and  if  a  daughter  of  the  niece  dies  in  her 
mother's  lifetime  without  issue  her  surviving,  her  interest  in  the 
income  terminates  with  her  death,  and  her  husband,  executor  under 
her  will,  takes  nothing. 

Argued  Dec.  16, 1915.  Appeal,  No.  359,  Oct.  T.,  1915, 
by  Clara  H.  Fagan,  from  decree  of  O.  C.  Philadelphia 
Co.,  April  T.,  1905,  No.  370,  dismissing  exceptions  to 
adjudication  in  Estate  of  Henry  Huddy,  deceased.    Be- 
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fore  Rice,  P.  J.,  Oelady,  Hbad,  Poeteb,  Henderson, 
Kephart  and  Trbxlbr,  J  J.    Reversed. 

Exceptions  to  adjudication. 

From  the  record  it  appeared  that  Henry  Huddy,  the 
testator,  died  on  April  24, 1904,  leaving  a  will  by  which 
he  provided,  inter  alia,  as  follows :  "Third — I  give  and 
bequeath  the  following  legacies  free  from  collateral  in- 
heritance tax  to  wit : 

"To  the  five  children  of  my  niece,  Eliza  M.  Pagan,  to 
wit:  Emma,  Clara,  Helen,  Edgar  and  Benjamin  Fagan, 
each  the  sum  of  three  thousand  dollars  (|3,000.00). 

"Fourth.  All  the  rest,  residue  and  remainder  of  my 
estate,  real,  personal  and  mixed,  whatsoever  and  where- 
soever situate,  I  give,  devise  and  bequeath  unto  The 
Fidelity  Insurance,  Trust  and  Safe  Deposit  Company, 
In  Trust,  to  hold  and  invest  the  same,  and  to  keep  the 
same  invested  in  such  securities  as  I  may  leave  or  in 
such  other  securities  as  they  may  deem  for  the  best  in- 
terests of  my  estate,  and  to  collect  the  income  thereof, 
and  to  pay  the  same  unto  my  niece,  Eliza  M.  Pagan,  for 
and  during  all  the  term  of  her  natural  life :  Prom  and 
immediately  after  her  decease,  then  to  pay  the  said  in- 
come in  equal  shares  to  her  children  as  above  set  forth 
and  to  the  children  of  any  of  her  said  children  who  may 
be  deceased,  such  children  to  take  their  parents'  share, 
until  the  death  of  the  last  of  my  said  niecfe's  children : 
When  that  occurs,  I  direct  that  the  principal  of  my 
estate  shall  be  divided  in  equal  shares  between  my  said 
niece's  grandchildren  and  the  issue  of  any  grandchildren 
who  may  be  deceased,  per  stirpes.  It  is  my  will  that  the 
income  so  to  be  paid  to 'my  niece  and  her  children  shall 
be  paid  quarterly,  and  shall  not  be  subject  to  assign- 
ment, anticipation,  or  alienation,  nor  to  the  debts  of  any 
of  the  beneficiaries,  but  that  the  same  shall  be  held  to  be 
applied  for  their  maintenance  and  support 

Helen  Pagan  married  Edwin  H.  Moore,  and  died 
without  issue  on  April  6,  1910,  leaving  a  will  by  which 
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she  appointed  as  executor  her  husband^  Edwin  H.  Moore. 
Eliza  M.  Fagan,  the  testator's  niece,  died  on  Dec.  27, 
1912.  The  trustee  thereupon  filed  an  account,  by  the 
final  adjudication  of  which  it  was  decreed  that  the  execu- 
tor of  Helen  W.  Moore  was  entitled  to  one-fifth  of  the 
income  derived  from  the  estate. 

Exceptions  to  the  adjudication  were  dismissed  by  the 
court. 

Errors  assigned  were  in  dismissing  exceptions  to  the 
adjudication. 

A.  H.  Wintersteen,  for  appellant. — The  testator's  in- 
tent, as  shown  by  his  language,  was  to  devote  the  entire 
income  from  his  residuary  estate  to  the  support,  during 
her  life,  of  Mrs.  Fagan,  and  upon  her  death  to  devote  it, 
for  their  lives,  for  the  support  of  her  five  named  children 
and  their  children,  if  any;  and  any  interpretation  of 
the  will  which  bestows  any  part  of  the  income  upon 
persons  other  than  the  beneficiaries  named  or  their  chil- 
dren, by  giving  it  to  their  personal  representatives  upon 
their  deaths,  is  a  diversion  from  the  testator's  primary 
intent:  Mulliken  v.  Earnshaw,  209  Pa.  226;  Rowland's 
Est,  Ul  Pa.  553;  Babcock's  Est.,  18  Dist.  453;  Hilde- 
brant  v.  Hildebrant,  42  Pa.  Superior  Ct.  190 ;  Oyster  v. 
KnuU,  137  Pa.  448;  Oyster  v.  Oyster,  199  Pa.  538; 
Bellas's  Est,  176  Pa.  122;  Dale  v.  Dale,  13  Pa.  445; 
McCallum's  Est,  211  Pa.  205. 

John  D.  McMullin,  for  appellee. — The  gift  being  to 
five  individuals, '  nominatim,  there  can  be  no  survivor- 
ship :  Long's  Est.,  228  Pa.  594 ;  Patterson's  Est.,  247  Pa. 
529 ;  Williams  v.  Neflf,  52  Pa.  326. 

Unless  petitioner's  contention  is  correct,  there  is  an 
intestacy  created:  Hildebrant  v.  Hildebrant,  42  Pa. 
Superior  Ct  190. 

The  words  *^and  to  the  children  of  any  of  her  said 
children  who  may  be  deceased,  such  children  to  take 
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their  parents'  share''  are  not  by  way  of  limitation,  but  of 
substitution:  Massey's  Est,  235  Pa.  289 ;  Dillin's  Est., 
18  Dist.  420. 

Little's  App.,  81  Pa.  190,  and  cases  following  it  rule 
this  case. 

Opinion  by  Kephakt,  J.,  April  17, 1916 : 
The  question  raised  on  this  appeal  relates  to  the  na- 
ture and  distribution  of  the  estate  to  which  the  children 
of  Eliza  M.  Fagan  were  entitled  under  the  will  of  Henry 
Huddy.  The  testator  gave  his  estate  to  the  Fidelity  In- 
surance, Trust  and  Safe  Deposit  Company  to  hold  and 
invest  "and  to  collect  the  income  thereof  and  to  pay  the 
same  unto  my  niece,  Eliza  M.  Fagan,  for  and  during  all 
the  term  of  her  natural  life:  From  and  immediately 
after  her  decease,  then  to  pay  the  said  income  in  equal 
shares  to  her  children  as  above  set  forth  and  to  the  chil- 
dren of  any  of  her  said  children  who  may  be  deceased 
such  children  to  take  their  parent's  share,  until  the 
death  of  the  last  of  my  said  niece's  children :  When  that 
occurs,  I  direct  that  the  principal  of  my  estate  shall  be 
divided  in  equal  shares  between  my  said  niece's  grand- 
children and  the  issue  of  any  grandchildren  who  may  be 
deceased,  per  stirpes.  It  is  my  will  that  the  income  so 
to  be  paid  to  my  niece  and  her  children  shall  be  paid 
quarterly,  and  shall  not  be  subject  to  assignment,  antici- 
pation or  alienation,  nor  to  the  debts  of  any  of  the  bene- 
ficiaries, but  that  the  same  shall  be  held  to  be  applied 
for  their  maintenance  and  support."  One  of  the  children 
of  Mrs.  Fagan,  Edgar  Fagan,  died  in  the  lifetime  of  the 
testator.  Another  child,  Helen,  who  was  married  to 
Edwin  H.  Moore,  died  without  issue  April  6,  1910,  after 
having  made  a  will  in  which  she  appointed  her  husband 
an  executor.  Eliza  M.  Fagan,  the  testator's  niece,  died 
Dec.  27,  1912.  The  contest  here  arises  over  the  distri- 
bution of  the  income  bequeathed  to  Helen  Fagan  Moore. 
The  conclusion  of  the  Orphans'  Court  was  that  the  in* 
terest  bequeathed  to  her  was  an  estate  pur  autre  vie; 
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that  it  was  vested  and  that  it  continues  until  the  death 
of  the  survivor  of  the  grandchildren  of  Eliza  M.  Fagan, 
and  that  the  case  is  within  the  interpretation  applied  in 
Little's  App.,  81  Pa.  190;  Leech's  Estate,  228  Pa.  311; 
and  Harned's  Estate,  54  Pa.  Superior  Ct.  47.  It  was 
held  that  as  the  bequests  to  the  children  of  Mrs.  Fagan 
were  **to  her  children  as  above  set  forth,"  that  is,  nomi- 
natim,  there  was  no  right  of  survivorship  and  that  as 
there  was  a  presumption  against  intestacy  the  gift  was 
absolute  to  Mrs.  Moore  during  the  life  of  the  survivor 
of  her  nephews  and  nieces.  The  view  presented  by  the 
appellant  is  that  the  will  exhibits  an  intention  on  the 
part  of  the  testator  to  preserve  the  estate  for  the  grand- 
children of  Eliza  M.  Fagan  and  their  issue  until  the 
death  of  the  survivor  of  the  grandchildren  of  Mrs.  Fagan 
when  division  is  to  be  made  per  stirpes ;  and  in  the  mean- 
time to  provide  for  the  support  of  his  niece  and  her 
children  for  their  lives  and  that  the  case  is  not  controlled 
by  any  presumption  of  intent  or  affected  by  the  doctrine 
of  survivorship  but  should  be  disposed  of  in  the  same 
manner  as  was  done  in  Rowland's  Est.,  141  Pa.  553,  in 
which  it  was  held  that  the  administrator  of  a  deceased 
son  of  the  testator  to  whom  was  bequeathed  a  propor- 
tionate share  of  the  income  of  the  estate  and  who  died 
without  issue  was  not  entitled  to  the  share  bequeathed 
to  that  son ;  that  the  provision  for  payment  to  the  tes- 
tator's children  or  the  issue  of  any  who  may  have  died 
created  two  classes :  children  of  the  testator,  and  issue 
of  deceased  children ;  and  that  as  the  son  died  without 
issue  he  fell  out  of  the  first  class  and  was  not  represented 
in  the  second.  The  cases  relied  on  by  the  court  below 
were  all  determined  on  the  ground  that  no  intention  of 
the  testator  was  disclosed  to  give  any  other  effect  to  the 
bequest  than  that  of  an  absolute  gift.  It  is  contended 
here,  however,  that  there  is  a  definite  expression  of  an 
intention  inconsistent  with  the  conclusion  that  any  other 
person  than  the  niece  or  her  children  or  the  issue  of  her 
children  can  take  under  the  will.    A  comparison  of  this 
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will  with  that  in  Bowland's  Estate  shows  a  very  close  re- 
semblance. In  the  latter  there  was  a  direction  to  divide 
annually  the  net  balance  of  income  equally  per  stirpes 
and  not  per  capita  between  the  testator's  children  and 
the  issue  of  his  children  that  may  at  any  time  have  died 
leaving  issue,  until  the  death  of  the  survivor  of  said  chil- 
dren, the  principal  of  the  estate  to  be  held  until  the  death 
of  every  one  of  the  testator's  children  and  at  the  death  of 
the  last  of  them  to  be  divided  equally  per  stirpes  between 
the  issue  then  living  of  the  testator's  children.  In  the 
pending  case  the  will  provided  for  the  payment  of  the 
income  in  equal  shares  to  the  testator's  children  who  had 
been  named  in  a  preceding  part  of  the  will  and  the  chil- 
dren of  any  who  may  be  deceased,  such  children  to  take 
their  parents'  share.  Payment  was  to  be  made  quarterly 
the  fund  not  to  be  subject  to  assignment,  anticipation 
and  alienation  nor  to  the  debts  of  any  of  the  beneficiaries 
but  was  to  be  held  to  be  applied  for  their  maintenance 
and  support.  No  distinction  is  apparent  in  the  two  cases 
which  leads  us  to  a  conclusion  that  Rowlands  Estate 
should  not  control  the  one  which  we  are  called  on  to  de- 
cide. The  situation  of  the  son  in  the  former  case  is  iden- 
tical with  that  of  the  appellee  here  and  the  evidence  of 
intention  is  indeed  stronger  in  this  case  than  in  the  other 
for  the  bequest  is  not  only  protected  by  a  spendthrift's 
trust  but  is  especially  appropriated  to  the  maintenance 
and  support  of  the  legatee.  The  "beneficiaries"  referred 
to  in  the  will  are  no  others  than  the  niece,  Mrs.  Fagan, 
her  children,  and  her  grandchildren.  These  are  the  per- 
sons  for  whose  benefit  the  property  is  set  apart  and  the 
purpose  of  the  testator  is  apparent  to  so  control  its  desti- 
nation as  to  result  in  their  benefit  and  advantage  exclu- 
sively. The  other  view  of  the  case  diverts  it  to  strangers 
and  subjects  it  to  possible  liability  for  the  debts  of  those 
who  are  alien  to  the  testator's  blood  and  strangers  to  his 
bounty.  If  the  distributees  are  treated  as  two  classes, 
viz :  the  children  of  Mrs.  Pagan  and  her  grandchildren, 
as  was  done  in  Bowland's  Estate  no  question  of  survivor- 


Digitized  by  VjOOQIC 


40  BUDDY'S  ESTATE. 

Opinion  of  the  Court.  [63  Pa.  Superior  Ct 
ship  ariBes  nor  is  there  an  intestacy.  The  deceased 
legatee  had  a  vested  interest  in  the  income  for  her  own 
life.  The  distinction  sought  to  be  drawn  between  Row- 
land's Estate  and  this  case,  because  in  the  former  there 
was  provision  for  an  annual  division  of  the  income  per 
stirpes,  is  not  convincing  in  view  of  the  fact  that  a  quar- 
terly division  was  provided  for  by  the  testator  here  and 
it  was  directed  that  grandchildren  should  take  their 
parents'  share  which  is  as  clearly  an  arrangement  for 
distribution  i>er  stirpes  as  if  a  technical  phrase  had 
been  used  for  that  purpose.  The  fact  that  payment  was 
to  be  made  in  one  case  annually  and  in  the  other  every 
three  months  is  not  a  controlling  consideration.  In 
Little's  Appeal,  supra,  there  were  no  words  in  the  will 
to  show  an  intent  to  limit  the  gift  of  the  income  to  the 
legat^Be  for  her  own  lif6.  There  was  no  gift  over  of  the 
income  on  the  death  of  Mrs.  Little,  nor  was  there  any- 
thing in  the  will  showing  an  intention  to  provide  other- 
wise than  that  the  estate  should  pass  to  her  legal  repre- 
sentatives at  her  death.  The  absence  of  a  gift  over  and  of 
an  expressed  intention  as  to  the  use  and  enjoyment  of  the 
income  gave  support  to  the  determination  of  the  court 
that  the  gift  was  absolute  in  the  first  taker  pur  autre  vie. 
Of  like  import  is  Hildebrant  v.  Hildebrant,  42  Pa.  Su- 
perior C5t.  190.  In  Leech's  Estate,  supra,  there  was  ex- 
press provision  for  payment  to  the  widow  of  either  of  the 
testator's  sons  as  such  son  might  by  his  last  will  direct 
and  appoint,  and  there  was  no  feature  of  the  whole  will 
which  suggested  an  intention  to  give  less  than  a  full  and 
absolute  estate  in  the  income  to  the  legatees.  All  of  the 
cases  following  Little's  Appeal  are  distinguished  by  the 
absence  of  any  purpose  of  the  testator  to  appropriate  the 
estate  exclusively  to  a  class  of  legatees,  and  in  that  re- 
spect this  case  belongs  to  the  class  of  which  Rowland's 
Appeal  and  Babcock's  Estate,  18  Dist.  Rep.  453,  are  illus- 
trations. Our  conclusion  is  that  by  the  terms  of  the  tes- 
tator's will  the  distribution  was  limited  to  the  children 
of  Eliza  M.  Fagan  and  their  issue  for  the  purpose  stated 
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in  the  will  and  that  the  interest  of  Helen  Fagan  Moore 
in  the  income  terminated  with  her  death.  It  follows, 
therefore,  that  the  decree  should  be  reversed  and  distri- 
bution made  accordingly. 

The  decree  is  reversed  and  the  record  remitted  to  the 
court  below  for  further  proceedings. 


Paris,  Appellant,  v.  Philadelphia. 

Municipalities — Board  of  Health  —  Nuisance  —  Piggeries — In- 
junction— Equity — Acts  of  April  22, 1794,  4  C.  <6  B.  S09;  January 
29, 1818,  P.  L.  88;  April  6, 1849,  P.  L.  S^S^February  2, 1864,  P.  L. 
21;  March  16,  1856,  P.  L.  89;  June  1,  1886,  P.  L.  87;  March  22, 
1899,  P.  L.  U,  16;  April  12, 1889,  P.  L.  J,6^City  of  Philadelphia. 

A  court  of  equity  upon  an  application  for  an  injunction  to  re- 
strain the  Board  of  Health  of  the  Oily  of  Philadelphia  from  the 
summary  abatement  of  a  piggery  which  the  board  has  adjudged 
to  be  a  public  nuisance,  and  detrimental  to  the  public  health,  will 
decline  to  restrain  the  proposed  action  of  the  board,  unless  it  is 
made  to  appear  clearly  that  the  board  has  acted  in  bad  faith,  or 
has  transcended  its  jurisdiction. 

Under  Section  27  of  the  Act  of  January  29,  1818,  P.  L.  88, 
entitled  ^'An  act  to  establish  a  health  officer  and  to  secure  the  city 
and  i>ort  of  Philadelphia  from  the  introduction  of  pestilential  and 
contagious  diseases"  and  later  legislation,  the  present  board  of 
health  of  Philadelphia  has  the  power  to  suppress  a  piggery  obnox- 
ious to  the  public  health,  although  such  piggery  is  situated  in  a 
portion  of  the  city  not  included  within  the  limits  of  the  old  cily 
of  Philadelphia  the  District  of  Northern  Liberties,  Moyamensing, 
Penn  and  Southwark. 

In  suppressing  such  a  piggery  it  is  not  necessary  for  the  Board 
of  Health  to  secure  a  search  warrant  prior  to  its  action,  where  it 
appears  that  the  character  of  the  piggery  is  well  known  to  the 
public  and  the  place  itself  has  been  visited  by  the  health  officers. 

A  city,  by  ordinance,  may  prohibit  the  keeping  of  hogs  in  a  sec- 
tion which  theretofore  was  rural,  and  in  which  the  business  of 
raising  hogs  was  harmless,  but  by  reason  of  the  city's  progressive 
growth  the  locality  has  been  changed  by  the  general  municipal  de- 
velopment so  that  the  vicinity  is  altered  from  rural  to  built  up 
conditions. 
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Where  a  piggery  in  a  city  has  been  conducted  in  such  a  way 
as  to  develop  disease  producing  germs  in  masses  of  fermenting 
garbage  and  manure,  and  also  larva,  flies,  mosquitoes  and  other  dis- 
ease-bearing insects,  it  will  be  suppressed,  and  it  is  immaterial  that 
the  keeper  and  his  family  living  on  the  premises  have  been  healthy, 
and  that  no  particular  disease  has  been  directly  traced  to  the 
piggery. 

Argued  Dec.  18, 1915.  Appeal/ No.  274,  Oct.  T.,  1914, 
by  plaintiflf,  from  decree  of  C.  P.  No.  4,  Philadelphia 
Co.,  Sept.  T.,  1913,  No.  1235,  dismissing  bill  in  equity  in 
case  of  Budolph  Paris  v.  City  of  Philadelphia,  George  D. 
Porter,  Director  of  the  Department  of  Public  Safely  of 
said  City;  Joseph  S.  Neff,  Director  of  the  Department 
of  Public  Health  and  Charities  of  said  City;  John  A. 
Vogelson,  W.  H.  Andrus,  and  A.  C.  Abbott,  consti- 
tuting the  Bureau  and  Board  of  Health  of  said  city,  and 
John  A.  Vogleson,  Chief  of  the  Bureau  of  Health  of  said 
City.  Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Hen- 
derson, Kbphart  and  Trexler,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction.  Before  Willson, 
P.J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  decree  dismissing  the  bill. 

Francis  Skunk  Brown^  for  appellant. — ^The  board  of 
health  here  did  not  "first  obtain  a  warrant  from  a  justice 
of  the  peace  in  due  form  of  law,  founded  on  a  complaint 
of  two  householders,  under  oath  or  affirmation :  Baugh 
V.  Sheriff,  7  Philadelphia  82. 

The  Act  of  1818  specifically  applies  to  the  old  ''City  of 
Philadelphia,"  District  of  Southwark  and  the  Town- 
ships of  the  Northern  Liberties,  Moyamensing  and  Penn, 
and,  unless  supplements  to  the  said  act  extend  the 
power  of  the  board,  they  are  without  authority  in  the 
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present  instance :  Homer  v.  Com.,  106  Pa.  221 ;  Phila- 
delphia, to  use,  V.  Edwards,  78  Pa.  62;  Duffield  v.  Wil- 
liamsport  School  District,  162  Pa.  476. 

The  action  of  the  Board  of  Health  in  attempting  to 
compel  the  removal  of  plaintiffs  hogs  and  hog  pens,  is 
an  attempt  to  deprive  plaintiff  of  his  property  without 
due  process  of  law:  Philadelphia  v.  Provident,  Etc., 
Trust  Co.,  132  Pa.  224;  Eddy  v.  Board  of  Health,  10 
Philadelphia  94;  Philadelphia  v.  Lyster,  3  Pa.  Superior 
Ct  475;  Allegheny  v.  Heyl,  26  Pitts.  L.  J.  70;  Hutton 
V.  City  of  Camden,  39  N.  J.  122. 

The  alleged  right  of  the  Board  of  Health  to  solely  de- 
termine the  existence  of  the  alleged  nuisance  here,  is 
further  negatived  by  the  ordinance  of  June  24,  1912, 
which  recognizes  the  right  of  residents  of  certain  rural 
districts  to  keep  pigs :  Gregory  v.  City  of  New  York,  40 
N.  Y.  273 ;  Egan  v.  N.  Y.  Health  Dept,  20  Misc.  N.  Y.  38. 

The  condition  of  the  plaintiffs  pig  pens,  or  the  pigs 
and  pig  pens,  do  not  constitute  a  nuisance:  Shetzline  v. 
Layer,  19  Pa.  Dist  Rep.  1025. 

Otto  Wolff y  Jr.,  Assistant  City  Solicitor,  and  Michael 
J.  Ryan,  City  Solicitor,  for  appellees. 

Opinion  by  Orlady,  P.  J.,  April  17, 1916 : 
The  plaintiff  brought  this  bill  in  equity  to  restrain 
the  City  of  Philadelphia,  acting  through  its  bureau  and 
Board  of  Health  "from  trespassing  on  his  property,  and 
from  seizing  his  hogs  and  destroying  his  pens,  etc.,^^  pur- 
suant to  a  notice  that  had  been  served  on  him  by  the 
board  of  health,  alleging  that  a  nuisance  existed  on  his 
property,  consisting  of  "insanitary  pig  pens  and  sur- 
roundings, having  a  tendency  to  endanger  and  be  preju- 
dicial to  public  health,"  and  requiring  him  to  abate  the 
nuisance  within  ten  days,  etc.  The  case  was  heard  on 
bill,  answer,  testimony  and  argument  of  counsel,  and 
resulted  in  the  court  dismissing  the  bill  for  the  reason 
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that  the  plaintiflf  had  failed  to  make  out  a  case  which 
would  justify  the  court  in  granting  the  injunction. 

The  plaintiflf  is  a  tenant  farmer  of  a  fifty  acre  truck 
farm,  on  which,  in  addition  to  conducting  a  general 
trucking  business,  he  raises,  buys  and  sells  hogs,  of 
which  he  keeps  on  an  average  one  hundred  and  seventy. 
The  piggery  is  situate  about  600  feet  from  some  dwell- 
ings; approximately  2,000  feet  from  factories  and  a 
number  of  dwelling  houses,  and  about  800  feet  from  a 
much-used  thoroughfare.  The  hogs  are  fed  exclusively 
on  garbage  gathered  from  the  city.  It  is  alleged,  that  the 
pens  are  cleaned  properly  and  white-washed.  The  oflfal 
is  carted  from  the  buildings  to  a  muck,  garbage  and 
poudrette  pile,  and  mixed  together  before  being  distrib- 
uted as  fertilizing  material  on  the  truck  farm.  The 
plaintiflTs  family  of  himself,  wife  and  eight  children  re- 
side on  the  farm ;  all  in  good  health,  and  no  sickness  of 
any  kind  has  been  directly  traced  to  the  piggery  as  an 
inducing  cause,  and  no  complaint  has  been  made  by 
neighbors  of  its  unsanitary  state.  Its  general  condition 
is  described  by  witnesses  called  by  the  plaintiflf  as  good — 
pretty  good, — as  good  as  could  be  expected, — good  as  you 
can  keep  pigs, — sanitary, — and,  not  unhealthy  or  preju- 
dicial to  the  public  health.  A  more  critical  description 
is  given  by  witness  called  in  behalf  of  the  city.  A  num- 
ber of  them,  by  reason  of  their  extended  experience  and 
investigation  are  recognized  by  their  profession  as  en- 
titled to  the  highest  credit  in  this  branch  of  science,  and 
represent  the  most  efficient  medical  knowledge  of  this 
age.  These  witnesses  confirm  the  judgment  of  the  board 
of  health  in  every  particular,  in  its  condemnation  of  the 
plaintiffs  piggery  as  a  public  nuisance,  having  a  tend- 
ency to  be  prejudicial  to  the  health  of  the  community. 

The  premises  and  surroundings  are  described  as  fol- 
lows :  The  pens  are  in  a  vile  state,  garbage  is  thrown  all 
around  them ;  there  was  a  profusion  of  flies  and  mosqui- 
toes, so  thick  in  places  as  to  cover  the  boards  of  the 
buildings,  and  the  larva  could  be  seen  in  large  numbers 
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with  the  naked  eye.  The  city  entomologist  yisited  the 
place  officially,  secured  over  two  thousand  flies  for  ex- 
amination^  and  from  these  found  ten  different  species 
including  those  which  are  credited  by  scientists  with 
transmitting  typhoid  fever,  infantile  paralysis,  cholera 
infantum,  tuberculosis,  malaria  and  other  dangerous 
diseases.  Several  hundred  maggots  and  larva  of  insects 
were  dug  out  of  the  ground  at  the  pens;  four  or  five 
inches  of  manure,  garbage  and  filth  was  on  the  floor  of 
the  pens,  and  underneath  them  were  pools  of  foul,  stag- 
nant water,  which  had  seeped  through  the  floors.  There 
was  a  distinctive,  pungent,  cutting  odor  about  the  place 
which  was  carried  by  air  currents  a  considerable  dis- 
tance. 

The  main  contention  of  the  appellant  is  that,  the  reso- 
lution of  the  Board  of  Health,  declaring  the  plaintiflPs 
pig  pens  to  be  a  nuisance  is  not  conclusive,  so  as  to  bind 
a  court  of  equity  which  is  asked  to  restrain  the  board  of 
health  from  destroying  the  pig  pens.  This  proposition 
squarely  raises  the  validity  of  the  proceedings,  the  an- 
swer to  which  must  be  found  in  our  legislation  and  the 
cily  ordinance,  on  health  protection.  It  is  interesting  to 
note  that  the  first  effective  enactment  on  this  important 
subject  had  its  inception  in  the  melancholy  yellow  fever 
pestilence  of  1793,  and  resulted  in  the  establishment  of 
a  health  office  for  Philadelphia,  by  the  Act  of  April  22, 
1794,  4  C.  &  B.  390.  Following  this,  the  subject  was 
considered  in  a  number  of  special  enactments  and  cul- 
minated in  the  Act  of  January  29,  1818,  P.  L.  38,  "To 
establish  a  health  office,  and  to  secure  the  city  and  port 
of  Philadelphia  from  the  introduction  of  pestilential  and 
contagious  diseases."  This  act  of  35  sections  has  been 
amended  in  many  particulars,  but  so  far  as  our  search 
has  disclosed,  there  has  been  no  change  in  the  provisions 
of  Section  27,  so  far  as  it  relates  to  the  case  before  us, 
though  the  procedure  under  it  has  been  changed  in  some 
details. 
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It  is  further  contended  by  the  plaintiff,  and  it  was  sub- 
mitted for  the  approval  of  the  court  as  a  conclusion  of 
law,  that  the  act  applying  in  words,  only  to  the  old  City 
of  Philadelphia,  the  district  of  Northern  Liberties,  Moya- 
mensing,  Penn  and  Southwark,  the  present  Board  of 
Health  is  without  authority  in  law,  to  proceed  under  its 
provisions  for  the  reason  that  the  plaintiffs  properly  is 
outside  of  the  territorial  bounds  mentioned  in  the  orig- 
inal act. 

The  section  mentioned  made  it  the  duty  of  the  Board  of 
Health  "to  cause  all  offensive  or  putrid  substances  and 
nuisances  which  may  have  a  tendency  in  their  opinion 
to  endanger  the  health  of  the  citizens,  to  be  removed 
from  the  lanes,  alleys,  highways,  wharves,  docks,  or  any 
other  part  or  parts  of  the  City  of  Philadelphia"  and  the 
townships  above  named.  The  first  paragraph  of  the  sec- 
tion, authorized  the  board  or  its  committee — ^having  first 
obtained  a  warrant  from  a  justice  of  the  peace,  etc.,  to 

enter  and  search when  they  may  have  just  cause 

to  suspect  a  nuisance  to  exist  It  is  not  reasonable  to 
hold  that  this  requirement  is  exacted,  where  the  board 
of  health  have  passed  the  point  of  doubt — where  "they 
may  have  just  cause  to  suspect  any  nuisance  to  exist," 
and  where  it  is  open,  notorious,  and  conducted,  as  in 
this  case,  with  the  approval  and  cooperation  of  a  city 
department.  To  search  for,  would  imply  a  doubt  as  to 
location,  and  as  the  cause  of  nuisance  exists  in  this  case, 
and  the  Board  of  Health  by  its  ofl8cers  had  entered  upon 
the  premises  a  number  of  times  with  the  plaintiffs  con- 
sent to  inspect  the  premises,  the  technical  formality  sug- 
gested would  be  a  meaningless  procedure.  The  search 
warrant  would  furnish  no  additional  evidence  of  a  fact 
which  was  conceded  by  owner,  and  municipal  authori- 
ties to  be  known  by  the  public.  The  substance  of  the 
controversy  was,  the  fact  of  nuisance,  and  this  the  plain- 
tiff denied,  not  because  of  the  place  not  having  physical 
existence,  but  because  of  his  theory  in  regard  to  his  man- 
ner  of  conducting  a  business,  and  which,  after  notice,  he 
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refused  and  neglected  to  abat^  or  remedy.  He  had  all 
the  information  of  the  intention  of  the  Board  of  Health 
that  a  search  warrant  would  give  him. 

The  amendment  of  the  Act  of  1818,  by  the  second  sec- 
tion of  the  Act  of  April  5, 1849,  P.  L.  346,  provides  that, 
"Whenever  any  nuisance  shall  be  found  anywhere  within 
the  jurisdiction  of  the  board  of  health,  by  reason  of  the 
keeping  of  hogs  or  other  animals,  the  board  of  health, 
in  addition  to  their  powers  of  destroying  the  pens  or 
other  enclosures  containing  such  animals  or  of  other- 
wise abating  and  removing  such  nuisance,  be  and  they 
are  hereby  empowered  to  seize  such  animals,  etc.^'  In 
Kennedy  v.  Board  of  Health,  2  Pa.  366,  it  was  expressly 
held  that,  under  the  acts  involved  here,  the  board  having 
decided  that  the  nuisance  existed  on  the  lot  of  the  de- 
fendant, and  the  fact  being  so  determined  by  the  Board 
of  Health,  it  made  no  difference  from  what  cause  it 
arose;  it  was  necessary  and  proper  that  it  should  be 
removed.  There  has  not  been  any  change  in  the  law  in 
this  respect,—  Philadelphia  v.  Etc.,  Trust  Co.,  132  Pa. 
224;  Adams  v.  Ford,  3  Pa.  Superior  Ct.  239;  Philadel- 
phia V.  Lyster,  3  Pa.  Superior  Ct.  475, — though  we  agree 
fully  with  the  court  below  in  holding  "There  may  be  cases 
in  which  those  authorities  would  base  their  judgment 
that  a  nuisance  existed  upon  facts  or  conditions  of  such  a 
character,  and  so  trivial  in  extent,  or  obviously  for  rea- 
sons of  prejudice  or  malice  that  it  would  be  entirely 
proper  for  the  court  to  interfere  for  the  protection  of 
persons  affected  by  the  action  of  the  public  authorities. 
An  eminent  authority  has  said,  "They  are  vested  with 
quasi-judicial  authority  to  decide  upon  what  constitutes 
a  nuisance,  and  all  presumptions  favor  their  action. 
Cooley,  Const.  Lim.  5  Ed.,  p.  722.  The  summary  action 
upon  notice  by  the  board,  in  the  abatement  of  a  nuisance, 
does  not  contravene  the  constitutional  rights  of  private 
property,  but  is  a  necessary  exercise  of  police  power,  4 
Am.  &  Eng.  Enc.  of  Law,  601,  and  cases  cited,  and  we 
concur  in  the  finding  that,  in  the  present  case  "there  is 
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no  reason  on  which  we  could  properly  hold  that  the 
action  of  the  health  authorities  of  the  cily,  was  of  such 
a  character  as  would  justify  the  exceptional  interfer- 
ence of  a  court  of  equity."  It  is  well  recognized  by  the 
authorities  that  the  jurisdiction  of  a  board  of  health, 
however,  depends  upon  the  existence  of  a  nuisance,  and 
that  is  always  open  to  judicial  inquiry  upon  proper  cause 
being  shown :  City  of  Evansville  v.  Miller,  146  Ind.  613, 
38  L.  R.  S.  163. 

The  preservation  of  the  public  health  is  uniformly 
recognized  as  one  of  the  paramount  objects  of  govern- 
ment, and  a  most  important  municipal  function.  The 
power  to  adopt  and  enforce  sanitary  regulations,  to  pre- 
vent the  spreading  of  disease  and  perfect  healthful  and 
sanitary  conditions  tor  the  public,  is  inherent  in  a 
municipality.  The  law  of  overruling  necessity  is  some- 
times applied  to  the  police  power,  and  in  no  instance  is 
it  more  aptly  used  than  in  the  abatement  of  a  nuisance 
which  threatens  to  develop  an  infectious  or  contagious 
result:  Lakeview  v.  Rosehill  Cemetery,  70  111.  191;  s.  c. 
22  Am.  Repts.  71-28  Cyc.  709 ;  4  Am.  &  Eng.  End.  of  Law 
597.  Municipalities  are  allowed  a  greater  degree  of  lib- 
erty in  legislation  in  this  direction  than  any  other: 
Gundling  v.  Chicago,  176  111.  340;  28  Cyc.  709.  It  has 
been  held  by  courts  of  high  repute,  that  there  is  no  limi- 
tation of  legislation  from  enlarging  the  category  of  pub- 
lic nuisances,  or  declaring  places  or  property  used  to  the 
detriment  of,  or  to  the  injury  of  the  health,  morals  or 
welfare  of  the  community  as  public  nuisances,  although 
not  such  at  common  law — ^Lawton  v.  Steele,  119  N.  Y. 
226;  Grossman  v.  Oakland,  36  L.  R.  A.  593— and  notes. 
A  strong  abuse  of  authority  must  be  shown  to  induce  a 
court  to  interfere  with  the  decision  of  a  Board  of  Health. 

The  Act  of  February  2,  1854,  P.  L.  21,  known  as  the 
Consolidation  Act,  fixed  the  boundaries  of  the  city,  '^So 
as  to  embrace  the  whole  territory  of  the  County  of  Phila- 
delphia, and  all  the  powers  of  said  corporation,  as  en- 
larged and  modified  by  this  act,  shall  be  exercised  and 
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have  effect  within  the  said  county  and  over  the  inhabit- 
ants thereof."  The  16th  Section  providing,  "And  all 
the  laws  of  this  Commonwealth  creating,  governing  and 
regulating  the  Board  of  Health,  not  inconsistent  here- 
with, shall  continue  in  force  and  operation  and  shall 
govern  and  regulate  the  board  of  health  of  the  city,  ex- 
cept as  to  farmers  manuring  land  and  keeping  stock  in 
the  strictly  agricultural  districts,  as  the  same  may  here- 
after be  allowed  by  law  or  ordinance." 

The  Act  of  1818,  is  the  one  which  created,  governed 
and  regulated  the  Board  of  Health  then  existing,  and  by 
the  provisions  of  the  Act  of  1854,  they  were  extended 
over — the  whole  territory  of  the  County  of  Philadelphia 
— ^by  the  very  words  of  the  act.  The  suggested  exception 
as  to  farmers  and  stock  keepers  does  not  apply  to  this 
plaintiff,  as  his  properly  both  in  location  and  use  could 
not  be  considered  in  a  strictly  agricultural  district.  As 
said  by  the  court  below,  "That  exception  was  applicable 
to  the  condition  then  existing,  but  does  not  apply  to  the 
territory  where  the  plaintiff  resides,  which  is  only  partly 
agricultural  and  is  in  the  process  of  becoming  urban." 

The 'ordinance  of  June  24,  1912,  as  indicated  in  its 
title,  made  it  unlawful  to  keep  hogs  or  swine  in  the  city, 
except  within  certain  limits ;  or  in  any  part  thereof  ex- 
cepting in  a  sanitary  manner.  And  as  specified  in  Sec- 
tion 2,  "and  so  as  to  not  be  prejudicial  to  the  health  of 
the  community."  The  contention  of  the  city  is,  that  the 
piggeries  and  adjacent  soil  as  well  as  the  food  and  offal 
of  the  hogs,  and  the  manner  in  which  the  plaintiff's  busi- 
ness is  conducted  is  a  nuisance,  and  the  court  below 
might  well  have  held,  that  under  the  admitted  facts,  and 
the  known  danger  of  such  conditions  being  a  breeding 
and  distributing  place  for  dangerous  causes  of  disease, 
was  a  continuing  menace,  not  only  to  the  family  of  the 
plaintiff  and  neighbors,  but  to  large  areas  of  a  thickly 
populated  section  of  the  city. 

The  subject  of  health  protection  has  been  a  fruitful 
source  of  legislation  in  this  State,  and  has  resulted  in 
Vol.  Lxra — 4 
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many  enactments^  which,  considered  from  the  viewi)oint 
of  the  subject  considered,  are  all  to  be  treated  as  relating 
to,  amending,  restricting  or  enlarging  the  law  in  its  pro- 
visions. The  Act  of  March  16,  1855,  P.  L.  89,  supple- 
mentary to  the  health  laws  of  the  cily,  provided  that 
"The  city  councils  shall,  from  time  to  time,  exempt  from 
the  operation  of  this,  or  any  other  statute  law  conferring 
on  the  Board  of  Health  jurisdiction  on  the  subject  of 
nuisance,  such  portions  of  the  territory  under  their  juris- 
diction, being  a  rural  district  or  sparse  in  population,  as 
in  their  opinion  they  can  do  with  safety  to  the  health  and 
comfort  of  the  inhabitants  thereof,  which  exemption 
shall  at  all  times  be  revocable  by  the  like  authority ,^^ 
has  not  resulted  in  any  special  ordinance  on  the  subject, 
except  the  one  of  June  12,  1912,  prescribing  the  limits 
within  which  hogs  and  swine  may  lawfully  be  kept,  and 
as  above  mentioned,-  the  second  section  of  that  ordinance 
provided  that  it  was  unlawful  and  declared  to  be  a  nui- 
sance to  keep  hogs  or  swine  in  any  part  of  the  city,  ex- 
cept in  a  sanitary  manner. 

Prior  to  1874,  there  are  many  laws  which  seem  to  be 
independent  of  the  Act  of  1818,  but  all  relate  to  the  gen- 
eral subject  of  health  protection,  and  the  enforcement 
of  the  many  provisions  was  delegated  to  various  persons, 
boards  or  departments.  This  situation  was  to  be  ex- 
pected from  the  development  of  a  great  city,  originally 
representing  a  number  of  smaller  municipal  divisions, 
and  its  aggressive  expansion  in  population  and  material 
development.  The  Act  of  1854,  was  intended  to,  and  did 
bring  the  whole  area  of  the  County  of  Philadelphia  under 
one  municipal  government,  under  the  title  of  the  City 
of  Philadelphia,  "so  as  to  embrace  the  whole  territory  of 
the  County  of  Philadelphia."  This  consolidation  act,  by 
apt  words,  continued  in  effect  the  earlier  legislation  by 
providing,  in  Section  16,  that  ^'all  laws  of  the  Common- 
wealth  creating,  governing  and  regulating  the  Board  of 
JJealth,  not  inconsistent  herewith,  shall  continue  in  force 
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and  operation  and  shall  govern  and  regulate  the  Board 
of  Health,"  &c. 

The  learned  court  below  found  (Eleventh),  that  from 
the  date  of  the  consolidation  until  the  year  1885,  the 
functions  and  powers  of  the  Board  of  Health  as  derived 
from  the  statutes  mentioned,  were  exercised  by  it,  and 
enforced  by  the  courts  without  challenge,  and  that,  by 
the  Act  of  June  1, 1885,  P.  L.  37,  the  care,  management, 
administration  and  supervision  of  police  affairs,  "and 
all  matters  relating  to  the  public  health'^  were  declared 
to  be  in  charge  of  the  Department  of  Public  Safety,  and 
provided  that,  "the  board  of  health  shall  continue  with 
the  powers  and  duties  now  vested  in  it  by  law,"  of  which 
the  director  of  public  safety  shall  be  a  member,  etc. 

In  1899,  the  interest  in  the  subject  was  so  intense  as  to 
lead  to  confusing  legislation  on  the  subject.  By  the  Act 
of  March  22,  1899,  P.  L.  14,  the  Board  of  Health,  as 
recognized  by  the  Act  of  1885,  was  abolished,  and  on  the 
same  day,  it  was  enacted  (P.  L.  15),  that  "The  powers 
now  by  law  vested  in  the  board  of  health  of  cities  of  the 
first  class,  shall  be  exercised  and  performed  by  a  bureau 
of  the  Department  of  Public  Safety  of  the  city,  to  be 
known  as  the  Bureau  of  Health,^'  and  the  mayor  was  di- 
rected to  organize  the  bureau  at  once.  On  April  12th,  of 
the  same  year,  it  was  enacted  (P.  L.  45),  that  "In  cities 
of  the  first  class  the  Board  of  Health  shall  continue  with 
the  powers  and  duties  now  vested  in  it  by  law.^^ 

The  amendments  of  the  Act  of  1855,  as  made  by  the 
Act  of  April  8, 1903,  P.  L.  155,  do  not  affect  the  question 
involved  in  this  case,  and  the  Act  of  July  22,  1913,  P.  L. 
879,  while  creating  an  auxiliary  department  of  housing 
and  sanitation,  attached  to  the  department  of  public 
health  and  charities,  extended  the  authority  of  the  Board 
of  Health  to  subjects  which  were  not  specifically  men- 
tioned in  the  earlier  statutes.  Such  legislation  must 
have  a  consistent  and  uniform  interpretation,  and,  as 
said  by  the  learned  court  below,  "It  is  altogether  prob- 
able that  the  extensive  powers  which  were  conferred 
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upon  the  board  in  the  first  instance  were  given  to  it, 
because  of  the  apprehension,  based  upon  actual  experi- 
ence, that  times  of  pestilence  might  arise  when  summary 
action  on  the  part  of  the  Board  of  Health  would  be  neces- 
sary for  the  public  welfare.  It  would  not,  however,  in 
the  nature  of  things  be  possible  to  hold  that  the  act 
would  be  valid,  and  should  be  sustained  at  one  period  of 
time,  and  not  at  another ;  that  the  powers  of  the  board 
would  be  exercised  only  in  times  of  general  pestilence  or 
epidemic  and  not  at  other  times  when  the  health  of  the 
city  might  be  in  a  reasonably  good  condition." 

Despite  tbe  changes  by  amendments,  as  to  name  of  the 
department,  the  manner  of  its  selections,  employees,  etc., 
we  agree  with  the  learned  court  below  that  the  present 
board  of  health  represents  the  powers  and  duties  con- 
ferred by  the  Act  of  1818,  and  while  the  legislation  is  in 
some  features  confusing,  there  is  a  distinct  intent  to 
continue  such  a  department  for  the  purpose  of  preserv- 
ing the  general  health  of  the  public  by  appropriate  legis- 
lation. 

Substantially  the  same  question  was  considered  by 
this  court  in  Boehm  v.  Philadelphia,  59  Pa.  Superior  Ct. 
441,  and  the  able  argument  of  appellant's  counsel  has 
not  changed  our  mind  in  regard  to  the  power  of  the 
board  of  health  in  declaring  a  dangerous  place  as  a 
nuisance.  The  fact  that  his  family  is  healthy,  and  that 
no  complaints  have  been  made  by  his  neighbors,  is  of  no 
significance.  Disease  producing  germs,  developed  in 
such  a  mass  of  fermenting  garbage  and  manure,  aud  car- 
ried by  an  indefinitely  large  number  of  flies  and  other 
disease-bearing  insects  and  air  currents,  must  neces- 
sarily be  a  menace  to  public  health,  and  reasonably  be 
the  cause  of  spreading  contagious  and  epidemic  diseases. 

Within  the  past  quarter  century,  the  investigations  by 
national  and  state  boards  have  largely  increased  our 
knowledge  and  enlarged  our  views  on  the  subject  of 
health  protection.  Many  dangerous  epidemics  have  been 
traced  to  definite  causes  and  controlled;   many  pesti- 
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lential  localities  have  been  reclaimed  and  made  health- 
ful by  proper  sanitation,  and  preventive  treatment  at  the 
source  of  danger.  These  facts  have  been  clearly  demon- 
strated that  they  must  be  accepted  as  authentic  by  the 
courts,  in  interpreting  the  actions  of  Boards  of  Health 
in  suppressing  such  dangers  at  the  original  source.  One 
of  the  most  unfailing  and  prolific  means  of  transmitting 
infectious  diseases  is  in  the  development  of  larva,  flies, 
mosquitoes  and  other  disease-bearing  insects.  The  fe- 
cundity of  these  pests  and  the  areas  they  infect  is  beyond 
computation,  and  it  is  only  by  rigid  inspection  of  prem- 
ises, and  enforced  hygienic  regulation  that  these  dan- 
gers can  be  controlled  and  minimized.  It  cannot  be 
longer  debatable,  that  such  a  place  as  is  described  in  this 
record  is  a  dangerous  menace  to  the  whole  community. 

Nor  is  the  fact,  as  urged  by  plaintiff's  counsel,  that  no 
particular  disease  has  been  directly  traced  to  the  odors 
of  this  pigsty,  of  any  significance,  for  the  reason  that  it 
is  not  reasonably  possible  to  trace  the  source  of  a  par- 
ticular disease  to  an  exclusive  cause,  when  that  cause  is 
carried  by  air  currents  or  insects.  It  is  sufficient  for  the 
purpose  of  this  case  to  show  with  reasonable  certainly, 
that  the  plaintiff's  property  is  such  a  place  of  danger. 
If  others  are  ascertained  by  sufficient  proof,  they  must 
be  dealt  with  upon  their  own  facts. 

As  said  by  Mr.  Justice  Bbov^^n,  in  Eckles  v.  Weibly, 
232  Pa.  547,  "The  reasons  for  preventing  a  prospective 
mischief  are  at  least  as  cogent  as  those  for  abating  a 
present  one.  The  call  for  protection  against  an  appre- 
hended injury,  reasonably  certain  to  befall,  is  as  impera- 
tive as  that  for  relief  from  one  now  felt/' 

There  is  nothing  in  this  record  to  indicate  that  the 
Board  of  Health  has  acted  maliciously  or  without  full 
investigation,  and  the  conclusion,  that  the  continuance 
of  this  piggery,  as  conducted  by  the  plaintiff,  is  "a  nui- 
sance having  a  tendency  to  endanger,  and  be  prejudicial 
to  the  public  health"  is  amply  warranted  by  the  facts 
developed  at  the  hearing. 
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The  general  rule  has  been  laid  down  that  a  court  of 
equity,  upon  an  application  for  an  injunction  to  re- 
strain a  Board  of  Health  from  the  summary  abatement  of  • 
what  it  has  adjudged  to  be  a  public  nuisance,  detrimental 
to  the  public  health,  will  decline  to  restrain  the  proposed 
action  of  the  board,  unless  it  is  made  to  appear  clearly 
that  the  board  has  acted  in  bad  faith,  or  has  transcended 
its  jurisdiction,  and  the  rule  has  been  broadly  laid  down 
that  an  injunction  will  be  denied  when  the  jurisdiction 
conferred  on  the  board  is  summary  in  its  nature  and  the 
procedure  proper, — since  the  objects  to  be  attained  by 
its  exercise  would  be  defeated  in  many  cases,  if  the  orders 
of  the  Board  of  Health  were  subject  to  judicial  exami- 
nation and  revision  before  they  could  be  carried  into 
effect,  and  that  a  court  of  equity  even  if  it  has  the  power 
will  not,  except  upon  good  cause  shown,  interfere  in  the 
measure  taken  by  public  officials  to  protect  the  public 
health:  21  Cyc.  405. 

The  decree  is  affirmed. 


Dean  v.  Delaware,  Lackawanna  &  Western  Rail- 
road Co,,  Appellant. 

Appeals  —  Interlocutory  order  —  Quashing  appeal  —  Award  of 
viewers  in  condemnation  proceedings. 

An  appeal  to  the  Superior  Court  from  the  refusal  of  the  Court 
of  Common  Pleas  to  direct  that  an  amount  of  an  award  of  jurors 
in  condemnation  proceedings,  should  be  paid  into  court,  will  be 
quashed,  where  it  appears  that  no  appeal  had  been  taken  by  either 
party  from  the  award  of  the  viewers,  that  the  award  had  not  been 
confirmed,  and  that  no  judgment  had  been  entered  thereon. 

Argued  March  6, 1916.  Appeal,  No.  9,  March  T.,  1916, 
by  defendant,  from  order  of  C.  P.  Susquehanna  Co., 
Aug.  T.,  1912,  No.  256,  refusing  to  direct  the  payment  of 
an  award  of  viewers  into  court  in  case  of  Etta  E.  Dean 
V.  Delaware,  Lackawanna  &  Western  Bailroad  Company. 
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Before  Orlady,  P.  J.,  Henderson,  Kephabt,  Trexlbb 
and  Williams,  J  J.   Appeal  quashed. 

Rule  to  pay  the  amount  of  award  of  viewers  into  court. 
Before  Littlb,  P.  J. 

The  plaintiff  moved  to  quash  the  appeal  on  the  ground 
that  the  order  discharging  the  rule  was  interlocutory  in 
character. 

J.  H.  Oliver,  with  him  H.  A.  Denney  and  D.  R.  Reese, 
for  appellant. 

Edson  TF.  Safford,  for  appellee. 

Opinion  by  Oblady,  P.  J.,  April  17, 1916 : 

This  is  an  appeal  from  the  refusal  of  the  court  below 
to  direct  that  the  amount  of  an  award  of  viewers  with 
interest  and  costs,  in  condemnation  proceedings,  liad  at 
the  instance  of  the  defendant  railroad  company,  should 
be  paid  into  court,  and  that  the  award  should  be  marked 
satisfied  of  record.  The  proceedings  were  regularly  con- 
ducted and  resulted  in  an  award  of  |1,066.67,  in  favor 
of  the  landowner,  and  against  the  defendant  rail- 
road company.  No  appeal  was  taken  by  either  parly 
within  the  time  fixed  by  law,  but  the  award  was  not  con- 
firmed by  the  court,  and  no  judgment  was  entered  on  the 
award  at  the  time  this  appeal  was  taken.  The  entry  of  a 
judgment  is  a  necessary  step  in  the  proceeding  to  make 
it  a  finality. 

As  stated  by  Porter,  J.,  in  Philadelphia  v.  Miller,  27 
Pa.  Superior  Ct  11, — ^^*In  some  cases,  wherein  appeals 
were  improvidently  taken  before  judgment  was  entered, 
judgment  having  been  entered  subsequently,  we  have 
treated  the  judgment  as  post  dating  the  entry  of  the 
judgment,  and  thus  sustained  the  proceedings,  but  in 
those  cases  there  was  no  motion  to  quash  upon  that 
ground  or  such  motion  was  not  pressed." 

Counsel  for  appellant  urge  that  the  award  unappealed 
from,  became  in  effect  a  judgment,  and  admit  they  did 
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not  pursue  the  usual  course  in  such  cases  by  having  the 
report  of  viewers  confirmed  by  the  court,  and  a  judg- 
ment entered  as  provided  for  by  11th  Section  of  the  Act 
of  February  19,  1849,  P.  L.  79,  which  is  as  follows— "If 
any  damages  be  awarded,  and  the  report  be  confirmed 
by  the  said  court,  judgment  shall  be  entered  thereon.^' 

No  sufficient  reason  has  been  shown  for  making  any 
change  in  the  well  established  practice  as  announced  in 
Dorscheimer's  Est,  9  Pa.  Superior  Ct.  422;  Kimmel  v. 
Johnson,  18  Pa.  Superior  Ct.  429;  WolflE  v.  Wilson,  25 
Pa.  Superior  Ct.  266. 

The  motion  filed  by  the  appellee  is  sustained  and  the 
appeal  is  quashed,  at  the  costs  of  appellant. 


Corr,  to  use,  v.  Evans  Colliery  Co.,  Appellant. 

Promi$Bory  notes — Corporations — Signature  of  notes — Course  of 
business. 

A  promissory  note  signed  by  the  treasurer  of  a  corporation  in  the 
corporate  name  followed  by  his  own  name  as  treasxirer,  is  a  ne- 
gotiable instrument  where  it  appears  that  all  previous  notes 
amounting  to  at  least  twenty-five  issued  by  the  company,  had  been 
signed  in  the  manner  stated,  and  that  this  practice  was  known 
to  the  board  of  directors,  and  that  there  was  no  by-law  relating  to 
the  method  of  issuing  notes. 

In  an  action  upon  such  a  note  where  the  evidence  as  to  the 
practice  of  the  company  is  undisputed,  the  court  will  treat  the 
evidence,  as  establishing  the  fact  in  law  that  the  note  was  regular 
and  negotiable  in  form  and  in  fact. 

Argued  March  6,  1916.  Appeal,  No.  16,  March  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Luzerne  Co., 
June  T.,  1911,  No.  Ill,  on  verdict  for  plaintiff  in  case 
of  Bernard  Corr,  now  to  use  of  Bichard  Conner  v.  Evans 
Colliery  Co.  Before  Orlady,  P.  J.,  Hbndbrson,  Kbp- 
HABT,  Tbhxlbb  and  Wiluams,  JJ.    Affirmed. 
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Aj9srunpsit  on  a  promissory  note. 
At  the  trial  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  |990.08. 

On  a  rule  for  a  new  trial  Strauss,  J.,  filed  the  follow- 
ing opinion: 

"Hazleton,  Pa.,  March  1, 1910. 
*Tonp  months  after  date  we  promise  to  pay  to  the 
order  of  William  H.  Greenfield,  Jr.,  &  Co.,  one  thousand 
dollars  (|1,000.00)  at  Hazleton,  Pa.,  without  defalca- 
tion for  value  received. 

"(Signed)  Evans  Colliery  Company, 
^•W.  E.  Smith,  Treasurer." 

At  the  instance  of  the  payee  the  note  was  discounted 
by  Corr  before  maturity. 

The  defendant  relies  upon  a  single  reason  as  ground 
for  new  trial:  the  insufficient  execution  of  the  note. 
This  raises  the  question  whether  the  note  was  non-ne- 
gotiable on  its  face.  The  Negotiable  Instruments  Act 
of  May  16,  1901,  P,  L.  194,  Section  1  provides  that  a 
promissory  note  "to  be  negotiable  must  conform  to  the 
following  requirements:  (1)  It  must  be  in  writing  and 
signed  by  the  maker  or  drawer;  (2)  must  contain  an 
unconditional  promise  or  order  to  pay  a  sum  certain 
in  money ;  (3)  must  be  payable  on  demand  or  at  a  fixed 
determinal  future  time;  and  (4)  must  be  payable  to 
order  or  to  bearer." 

This  note  in  form  complies  with  these  requirements. 
In  fact  the  signature,  "Evans  Colliery  Company  by  W. 
E.  Smith,  Treasurer,"  is  disputed  on  the  purely  legal 
ground  that  (Daniel  on  Negotiable  Instruments,  6th 
Ed.,  page  500)  "the  treasurer  of  a  corporation  may  not 
by  virtue  of  his  office  execute  a  promissory  note  on  be- 
half of  the  corporation."  But  on  the  same  page  and  in 
direct  connection  with  the  above  statement  it  is  said : 

"The  treasurer  of  the  corporation  is  not  such  an  officer 
as  is  vested  with  implied  power  to  make  a  negotiable 
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paper  in  its  name^  though  particular  circumstances 
might  exist  which  would  create  such  an  implied  power.*' 

Daniel  in  a  note  refers  to  Torrey  v.  Dustin,  5  Allen 
327,  and  Henderson  Mercantile  Co.  v.  First  National 
Bank,  100  Tex.  344  (99  S.  W.  850) .  Examination  of  the 
former  case  reveals  that :  "If  the  power  of  the  treasurer 
of  the  association  incorporated is  expressly  lim- 
ited in  the  by-laws  to  the  payment  of  such  bills  as  have 
been  approved  by  the  directors  in  a  particular  form,  he 
cannot  bind  the  corporation  by  a  negotiable  promissory 
note,^'  etc. 

And  in  the  latter  case  there  was  no  evidence  whatever 
of  any  by-law  or  practice  justifying  the  execution  of  a 
note  by  the  vice-president  and  treasurer,  it  was  said: 
"But  like  any  other  officer  or  agent  of  the  corporation 
he  may  act  as  its  agent  under  special  authority  express 
or  implied,  from  the  fact  of  being  held  out  as  agent,  al- 
though not  acting  as  president  or  vice-president,  and 
when  so  acting  his  acts  bind  the  corporation  like  those  of 
any  other  agenf 

The  defendant  also  referred  to  other  sections  of  Dan- 
iel, and  to  other  cases ;  but  in  practically  all  of  these, 
there  is  admission  that  authority  may  arise  from  the 
practice  of  the  corporation  in  the  general  conduct  of  its 
business  whereby  the  particular  officer  has  been  permit- 
ted to  exercise  this  power  and  the  notes  or  other  instru- 
ments issued  by  him,  have  in  the  ordinary  course  of  busi- 
ness been  recognized  and  provided  for. 

Thus  Elwell  v.  Puget  Sound  Co.,  35  Pac.  Rep.  376; 
"Whatever  else  the  general  agent  of  an  industrial  cor- 
poration may  do  to  bind  his  principal  by  contracts  made, 
by  virtue  of  his  implied  authority,  when  it  comes  to 
uttering  negotiable  paper,  to  which  in  the  hands  of  in- 
nocent holders  there  can  be  practically  no  defense,  a 
strict  rule  applies.  The  agent  must  either  have  express 
general  authority  to  issue  such  paper,  or  express  au- 
thority to  issue  the  particular  paper,  or  there  must  be 
implied  general  authority  arising  from  such  exercise 
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by  the  agent  followed  by  ratification  as  to  constitute  a 
custom  of  the  corporation  (Duggan  v.  Boom  Co.,  34 
Pac.  157) ;  or  there  must  be  ratification  of  the  particular 
act  or  authority.*' 

Planters,  Etc.,  Bank  t.  Erwin,  31  Ga.  371,  is  only  to 
the  effect  that  where  the  charter  of  the  corporation  au- 
thorizes the  issue  of  bank  notes  provided  the  same  be 
signed  by  the  president  and  countersigned  by  the  cash- 
ier, those  signed  by  the  vice-president  and  countersigned 
by  the  assistant  cashier,  there  being  the  regular  presi- 
dent and  cashier  in  office  at  the  time,  are  not  binding  on 
the  corporation. 

And  Wickersham  Banking  Co.  v.  Nicholas,  62  Pac. 
1124,  goes  no  further  than  to  declare  that  a  corporation 
which  never  discounted  notes  and  which  had  not  author- 
ized its  agent  to  discount  its  paper  and  which,  until  the 
notes  endorsed  in  its  name  by  the  agent  were  presented 
to  it  for  payment,  had  no  knowledge  of  the  making  and 
discounting,  was  not  stopped  to  deny  the  agent's  au- 
thority to  make  the  endorsement  where  it  received  the 
money  realized  from  the  discounting  under  the  belief 
that  it  represented  a  cash  sale  made  by  its  agents. 

And  Pelton  v.  Spider  Lake,  Etc.,  Co.,  132  Wis.  219, 
122  Am.  St.  Rep.  963,  cited  by  Daniel  at  p.  500,  follows 
the  decision  that  persons  taking  accommodation  p^per 
with  knowledge  that  its  endorsement  is  by  the  treasurer 
of  the  corporation,  and  that  he  assumes  to  use  its  name 
and  credit  in  his  private  affairs,  are  put  upon  inquiry 
as  to  his  authority  and  they  cannot  hold  the  corporation 
if  inquiry  would  have  disclosed  that  the  company  had  no 
legal  connection  with  the  transaction. 

Coming  now  to  citations  from  our  own  reports  in 
First  Natl.  Bank  of  Bangor  v.  The  Slate  Company,  229 
Pa*  27,  the  principle  is  stated : 

**It  is  true  that  *the  treasurer  of  a  corporation  has  no 
power  merely  by  virtue  of  his  office  as  treasurer  to  con- 
tract for  a  corporation ;  but  if  the  treasurer  has  been  ac- 
customed to  make  certain  contracts  for  the  corporation. 
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and  the  corporation  has  acquiesced  in  them^  it  is  bound 
by  a  new  contract  of  that  kind  entered  into  by  him.  It  is 
for  the  jury  to  decide  whether  such  a  custom  exists.  A 
treasurer  has  no  power  to  endorse  the  company's  note 
for  discount  or  sale,  but  if  allowed  to  do  so  for  a  long 
time  such  endorsements  are  legal:  3  Cook  on  Corpo- 
rations, 6th  Ed.  717.  The  court  below  found  in  these 
cases  that  the  defendant  company  had  for  a  long  time  al- 
lowed its  treasurer  to  endorse  notes  for  it.  In  the  recent 
case  of  First  National  Bank  v.  The  Colonial  Hotel  Co., 
226  Pa.  292,  our  Brother  Mestbbzat  cites  with  approval 
this  extract  from  2d  Thompson  on  Corporations,  Section 
1564:  ^If  the  directors  of  a  corporation  acquiesced  in 
the  acts  of  its  treasurer  in  executing  or  endorsing  com- 
mercial paper  while  holding  himself  out  to  the  public 
as  having  authority  to  do  so,  they  thereby  constitute  him 
the  general  agent  of  the  corporation  to  make  such  en. 
dorsement.^  There  was  evidence  in  the  present  case  that 
the  plaintiflE  bank  had  previously  discounted  many  notes 
signed  or  endorsed  only  by  the  president  of  the  corpo- 
ration in  the  same  manner  as  the  notes  in  suit  and  those 
of  which  they  were  renewals  had  been  endorsed.  It 
further  appears  that  the  notes  so  endorsed  were  paid 
by  the  defendant  without  objection  as  they  came  due.*' 

Millward  CliflE  Cracker  Co.'s  Est,  161  Pa.  157,  is 
strongly  relied  on  by  the  defendant.  In  that  case,  how- 
ever, the  corporation  had  a  by-law  which  provided  that 
the  treasurer  shall  be  the  only  authorized  person  to 
sign  checks  .and  obligations  for  the  corporation  and  no 
check  or  obligation  signed  by  him  will  be  good  unless 
countersigned  by  the  president.  The  note  in  suit  was 
not  so  countersigned  and  was  discounted  by  the  presi- 
dent of  a  bank  who  knew  that  it  had  been  executed  in 
fraud  of  the  maker,  for  which  reason  it  was  held  that 
the  bank  was  estopped  from  asserting  that  the  note  was 
issued  in  the  exercise  of  authority  in  the  treasurer  to 
issue  notes  because  of  the  long  continued  use  of  similar 
notes  which  the  corporation  had  duly  honored  without 
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objection.  It  was  reported  by  the  auditor  whose  judg- 
ment was  affirmed  both  in  the  court  below  and  in  the 
Supreme  Court  that: 

"It  is  claimed  that  such  practice  (making  notes  with- 
out the  counter-signature  of  the  president)  amounted 
to  the  abrogation  of  the  by-law  and  vested  the  treasurer 
with  apparent  authority  to  issue  notes  and  give  obli- 
gations equivalent  at  law  to  real  authority It  is 

said  by  the  claimant  that  even  had  they  made  inquiry 
they  would  have  been  told  by  these  fraudulent  agents 
that  this  was  the  customary  way  in  which  this  corpo- 
ration issued  its  notes;  and  would  have  received  a 
similar  reply  from  those  with  whom  it  had  previous  deal- 
ings; that  might  or  might  not  have  been  the  result.  If 
inquiry  had  been  made  the  truth  might  have  come  out" 

The  Supreme  Court  affirmed  the  case  per  curiam 
thus :  "We  think  the  learned  auditor  in  the  court  below 
has  correctly  pointed  out  the  distinction  between  the 
cases  in  which  corporate  liability  is  held,  and  those  in 
which  it  is  denied  in  this  class  of  causes.  He  held  that 
where  the  corporation  received  the  benefits  of  the  un- 
authorized action  of  its  officers  it  was  bound ;  also  that 
where  a  previous  course  of  dealing  of  the  same  irregular 
character  had  been  carried  on,  a  liability  arose  notwith- 
standing the  unlawful  character  of  the  paper,  but  that 
where  there  was  no  such  previous  course  of  dealing  no 
liability  arose  as  to  the  particular  paper  in  question. 
And  he  held  that fraud  of  its  (the  maker's)  presi- 
dent in  contriving  and  negotiating  the  fraudulent  paper 
for  his  own  personal  use  was  with  the  knowledge  of  the 
bank,  imputed  it  is  true,  but  correctly  imputed." 

The  sum  and  substance  of  all  the  cases  therefore  is 
that  where  no  by-law  exists  but  a  practice  of  the  cor- 
poration has  grown,  notes  issued  in  accordance  with 
that  practice  are  regular.  Where  a  by-law  exists  and  a 
course  of  dealing  has  been  practiced  inconsistent  there- 
.  with,  it  is  not  so  clear  that  the  course  of  practice  would 
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prevail  over  the  by-law.  We  are  inclined  to  the  opinion 
that  it  would  not. 

Coming  now  to  the  case  at  bar :  The  plaintiff  as  part 
of  his  evidence  in  chief  called  Smith,  the  treasurer,  for 
cross-examination,  and  by  him  proved  that  he  had  been 
treasurer  for  three  years  prior  to  March  1,  1910 ;  that 
at  least  twenty-five  notes,  in  fact  all  the  notes  issued  by 
the  company  were  in  this  form ;  that  there  were  no  by- 
laws regulating  the  matter;  that  all  these  notes  were 
either  paid  out  of  the  company's  funds  or  renewed,  and 
that  on  February  16,  1910,  there  was  submitted  to  the 
board  of  directors  a  balance  sheet  as  of  October  31, 1909, 
which  showed  twenty-one  notes  outstanding,  amounting 
to  122,468.00,  manuring  between  November  5,  1909,  and 
April  15,  1910,  all  of  which  were  executed  in  this  same 
form  and  that  the  minutes  of  February  16, 1910,  showing 
the  submission  of  this  balance  sheet,  were  read  at  a  meet- 
ing of  the  directors  on  April  27, 1910,  and  were  then  ap- 
proved. 

On  this  evidence  we  were  of  the  opinion  that  it  was 
clearly  established,  by  evidence  equivalent  to  defendant's 
own  admissions  and  not  disputed,  that  the  defendant  by 
practice  known  to  the  board  of  directors  had  adopted 
this  form  of  executing  notes,  and  that  therefore  this  note 
was  a  negotiable  instrument  issued  by  the  treasurer  with 
implied  authority  to  Inake  it,  and  that  in  the  hands  of 
an  innocent  holder  for  value  it  was  not  subject  to  de- 
fences that  might  exist  between  the  maker  and  the  payee 
of  which  the  holder  had  no  notice  prior  to  the  negotia- 
tion of  it. 

In  the  light  of  the  foregoing  authorities  we  adhere. to 
that  opinion.  Had  Carr  who  discounted  the  note  in- 
quired concerning  the  authority  of  the  treasurer,  he 
would  have  learned  that  there  was  no  by-law  regulating 
the  matter ;  that  every  note  issued  by  this  company  at 
any  time  had  been  executed  by  the  treasurer  without 
other  counter-signature,  and  that  all  matured  notes  had 
either  been  paid  or  renewed ;  that  after  the  date  of  thia 
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note  the  directors  had  approved  minutes  of  a  meeting 
held  before  that  date  in  which  reference  was  made  to  a 
balance  sheet  containing  information  concerning  twenty- 
one  notes  (all  in  this  form)  then  outstanding  amounting 
to  more  than  |22,000.00. 

Only  one  consideration  caused  us  hesitation  in  arriv- 
ing at  a  conclusion  as  to  the  correctness  of  the  trial: 
Ought  this  evidence  to  have  been  submitted  to  the  jury, 
or  did  we  rightly  decide  the  question  as  a  matter  of  law. 
It  has  been  held  more  than  once  that  where  the  facts  are 
undisputed,  their  legal  effect  is  within  the  province  of 
the  court. 

"If  the  evidence  is  direct,  certain,  presenting  no  ques- 
tion of  credibility  and  leaving  no  suflBcient  ground  for 
inconsistent  inferences  of  fact,  the  court  may  be  asked  to 
instruct  the  jury  as  to  its  legal  effect" :  Corcoran  v.  Life 
Ins.  Co.,  183  Pa.  413;  Elliott  v.  Wanamaker,  155  Pa.  67. 

"If  the  facts  are  not  in  dispute  it  is  a  question  of  law 
for  the  court,  but  if  the  evidence  is  conflicting  the  ques- 
tion must  be  determined  by  a  jury":  Dannemiller  v. 
Kirkpatrick,  201  Pa.  218;  Peniston  v.  Huber  Co.,  196 
Pa.  580, 

Here  the  evidence  was  not  obtained  from  a  witness  ad- 
verse to  the  defendant  but  from  its  own  oflBcer,  and  it 
covered  many,  in  fact  every  note  transacted.  This  testi- 
mony from  the  defendant's  officer,  obtained  under  cross- 
examination,  is  to  be  taken  as  the  admission  of  the  de- 
fendant. Concerning  its  truth  there  can  be  »o  question. 
Uncontradicted,  the  jury  could  not  refuse  its  credibility, 
and  therefore  the  court  was  bound  to  treat  it  as  estab- 
lishing the  fact  that  this  practice  of  the  corporation  was 
unbroken  and  recognized  by  the  board  of  directors. 

Upon  exactly  the  same  evidence  a  jury  in  this  county 
had  recently  found  a  verdict  against  this  same  defendant 
upon  another  similar  note :  Wayne  Trust  Co.  v.  Evans 
Colliery  Co.,  17  Luz,  Leg.  Reg.  453.  In  our  opinion  it 
would  be  little'short  of  travesty  to  accept  verdicts  from 
various  juries  in  opposite  directions  upon  this  same 
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evidence.    The  fact  being  indisputable  and  indubitable 
it  became  the  duty  of  the  court  to  declare  that  the  note 
was  regular  and  negotiable  in  form  and  in  fact. 

Other  matters  raised  at  the  trial,  chiefly  relating  to 
admission  of  evidence  for  the  defense,  have  not  been  pre- 
sented for  consideration  on  this  application  and  may  be 
presumed  to  have  been  abandoned. 

Now,  April  3, 1915,  the  rule  for  new  trial  is  discharged 
and  judgment  on  the  verdict  is  directed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant 

Q.  A.  Gates,  for  appellant 

J.  H.  Bigelovo,  with  him  C.  W,  Kline  and  J.  P.  Fo- 
garty,  for  appellee. 

Per  Curiam,  April  17, 1916 : 

For  the  reasons  given  in  the  opinion  filed  by  Judge 
Strauss,  in  discharging  a  rule  for  a  new  trial,  the  judg- 
ment is  affirmed. 


Luzerne  County  Gas  &  Electric  Co.,  Appellant,  v. 
•  Morgan. 

Tctxation — Public  service  corporation — Real  estate  not  necessary 
for  business — Oas  and  electric  company. 

Where  a  public  service  corporation  chairtered  to  supply  gas  and 
electricity  to  a  borough  uses  the  ground  floor  of  a  building  owned  by 
it  and  otherwise  occupied  by  its  offices,  for  the  sale  of  gas  and  elec- 
tric appliances  to  its  customers  and  public  generally,  and  it  appears 
that  such  articles  are  for  sale  by  other  dealers  in  the  borough,  the 
company  will  be  liable  for  the  taxes  on  the  building,  inasmuch  as 
the  sale  of  such  articles  is  not  indispensably  necessary  to  the 
operation  of  the  incorporated  business.    In  such  a  case  where  the 
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whole  building  is  assessed,  and  the  company  has  made  no  attempt 
to  limit  the  assessment  to  a  part  of  the  building  only,  it  cannot 
maintain  a  bill  in  equity  to  restrain  the  borough  authorities  from 
collecting  the  whole  assessment. 

Argued  March  7,  1916.  Appeal,  No.  48,  March  T., 
1916,  by  plaintiff,  from  decree  of  C.  P.  Luzerne  CJo.,  Oct. 
T.,  1915,  No.  2,  dismissing  bill  in  equity  in  case  of  Lu- 
zerne County  Gas  and  Electric  Co.  v.  Evan  E.  Morgan, 
et  al.  Before  Orladt,  P.  J.,  Hbndbbson,  Kbphabt, 
Trbxlbb  and  Williams,  J  J.    Affirmed. 

Bill  in  equity  for  an  injunction. 

From  the  record  it  appeared  that  the  plaintiff  is  a 
Pennsylvania  corporation  engaged  in  the  business  of 
manufacturing  and  supplying  gas  and  electricity  in  tbe 
Borough  of  Kingston  and  other  municipalities  in  Lu- 
zerne County.  It  owns  land  situate  on  Wyoming  avenue 
in  the  Borough  of  Kingston,  upon  which  is  erected  a 
brick  building,  with  a  barn  and  garage.  The  building 
is  a  three-story  structure  used  by  the  manager,  attorney, 
engineering  department,  stockkeeper,  accounting  depart- 
ment, meter  department,  and  store  room,  and  other  pur- 
poses necessary  for  the  conduct  of  the  business.  The 
ground  floor  is  largely  taken  up  with  a  store,  in  which  is 
displayed  for  sale  and  sold,  gas  ranges,  gas  heaters,  gas 
mantles,  electric  lamps,  glassware  for  shades,  electric 
cooking  devices,  gas  and  electric  fixtures,  electric  irons 
and  gas  irons,  electric  cooking  stoves  and  so  forth.  The 
assessed  valuation  of  the  property  for  the  year  1914  is 
♦38,600.00,  and  the  local  taxes  for  the  year  1914 
amounted  to  |221.95  for  borough  purposes,  |231.60  for 
school  purposes,  and  f42.46  for  poor  purposes. 

The  company  made  no  claim  for  an  apportionment  of 
the  taxes. 

The  bill  was  filed  against  Evan  B.  Morgan  to  restraiii 
a  collection  of  the  taxes  assessed. 

Vol.  Lxni— 5  i 
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Tke  court  dismiseed  the  bill  in  an  opinion  by  WooD- 
WABDy  J. 

Error  assigned  was  decree  dismissing  the  bill. 

W.  Alfred  Valentine,  with  him  Totonsend,  Elliott  d 
Munson  and  R.  R.  Van  Horn,  for  appellant. — ^In  a  long 
and  unbroken  line  of  decisions^  from  Lehigh  Coal  and 
Navigation  Company  v.  Northampton  County,  8  W.  & 
S.  334,  to  Conoy  Township  v.  York  Haven,  Etc.,  Co.,  222 
Pa.  319,  it  has  been  uniformly  held  that  the  real  estate  of 
a  public  service  corporation,  essential  and  necessary  to 
the  exercise  of  its  franchise,  is  not  subject  to  local  tax- 
ation: Schuylkill  Co.  v.  Citizens'  Gas  Co.,  148  Pa.  162; 
Com.  V.  Salt  Mfg.  Co.,  1  Dauphin  Co.  98;  Malone  v. 
Lancaster  Gas,  Etc.,  Co.,  182  Pa.  309;  D.,  L.  &  W.  E.  R. 
Co.  V.  Metzgar,  28  Pa.  Superior  Ct.  239;  CoatesviUe  Gas 
Co.  V.  Chester  County,  97  Pa.  476;  Phillips  Gas,  Etc., 
Co.  V.  Butler  County,  51  Pa.  Superior  Ct.  158;  Western 
N.  Y.  &  Penna.  R.  E.  do.  v.  Venango  County,  5  Pa.  Su- 
perior Ct  304. 

Burton  W,  Davis,  with  him  William  Brewster,  for  ap- 
pellees.— The  property  was  assessable:  R.  R.  Co.  v. 
Berks  Co.,  6  Pa.  70;  D.,  L.  &  W.  R.  R.  Co.  v.  Metzgar, 
28  Pa.  Superior  Ct  239;  Western  New  York  &  Penna. 
R.  R.  Co.  V.  Venango  County,  5  Pa.  Superior  Ct.  304; 
Western  New  York  &  Penna.  R.  R.  Co.  v.  Venango 
County,  183  Pa.  618;  Penna.,  Etc.,  E.  R.  v.  G.  H.  Van 
Dyke,  137  Pa.  249. 

It  is  only  where  the  evidence  shows  and  the  prayer  of 
the  bill  requests  an  apportionment,  that  the  courts  have 
apportioned  the  valuation :  Philadelphia  v.  Barber,  160 
Pa.  123;  Y.  M.  C.  A.  v.  Donohugh,  7  W.  N.  C.  208;  Bell 
Telephone  Co.  of  Penna.  v.  Harrisburg,  53  Pa.  Superior 
Ct.  458;  Malone  v  Lwcaster  Gas  Light,  Etc.,  Co.,  182 
Pa.  309. 
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Opinion  by  Oblady,  P.  J.,  April  17, 1916 : 

The  plaintiflE  is  a  public  service  corporation,  incorpo- 
rated under  the  laws  of  this  State,  and  engaged  in  the 
business  of  manufacturing  and  supplying  gas  and  elec- 
tricity in  the  Borough  of  Kingston,  where  it  owns  land, 
improved  with  a  three  story  brick  building,  bam  and 
garage  used  and  occupied  by  the  offices  and  official  oper- 
atives of  the  company ;  for  the  purpose  of  storing  ma- 
terials and  necessary  supplies  for  conducting  its  busi- 
ness. The  ground  floor  of  the  building  is  largely  occu- 
pied as  a  store  room,  in  which  is  displayed  for  sale  and 
sold  gas  ranges,  heaters,  mantles,  electric  lamps,  glass- 
ware for  shades,  electric  cooking  devices,  gas  and  electric 
fixtures,  electric  and  gas  irons,  cooking  stoves,  etc.  These 
articles  are  kept  on  hand  and  sold  for  the  purpose  of 
inducing  new  customers  to  use  gas  and  electricity,  and 
old  customers  to  use  more. 

This  is  an  injunction  bill  to  restrain  the  defendant 
from  collecting  borough,  school  and  poor  taxes  levied 
upon  the  plaintiffs  property  in  the  Borough  of  Kingston. 

The  question  is  fairly  presented  whether  the  business 
as  conducted  by  the  plaintiff  in  buying  and  selling  the 
named  articles,  and  others  of  like  use,  for  the  purpose 
stated  is  necessary  for  the  proper  conduct  of  the  busi- 
ness for  which  the  company  was  incorporated. 

In  an  opinion,  fully  reviewing  the  law  applicable  to 
the  admitted  facts,  Judge  Woodwabd  dissolved  the  pre- 
liminary injunction  theretofore  granted,  and  dismissed 
the  plaintiff's  bill.  We  fully  concur  in  the  conclusion 
reached  by  him. 

In  the  recent  case  of  Phillips  v.  Butler  County,  51  Pa. 
Superior  Ct  158,  this  court  held,  "In  determining  the 
liability  to  taxation  in  such  cases  the  test  should  be 
found  in  the  distinction  between  that  which  is  indis- 
pensably necessary  to  the  operation  of  the  incorporated 
business  as  such,  and  that  which  is  necessary  to  profit- 
ably conduct  the  business  of  the  corporation.'*  The 
answer  to  one  phase  of  the  test,  is  found  in  the  fact  that 
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in  the  same  borough,  there  are  two  dealers  who  are  not 
identified  with  the  business  for  which  the  plaintiff  is  in- 
corporated, and  who  offer  to  the  public  for  sale  the  same 
general  merchandise,  so  that  such  business  is  not  indis- 
pensably necessary  to  conduct  the  corporate  functions 
of  the  plaintiff. 

The  business  a  corporation  may  lawfully  do,  must  be 

defined  by  its  charter Its  business  is  one,  and  to  do 

this  it  must  devote  its  attention  and  confine  its  oper- 
ations ;  with  this  province  it  must  be  content.  If  it  steps 
over  its  boundary,  local  taxation  is  among  the  penalties 
which  it  incurs,  and  which  it  ought  to  be  ready  to  sub- 
mit to  without  protest :  Western  N.  Y.,  Etc.,  Bailroad 
Co.  V.  Venango  County,  183  Pa.  618. 

The  buildings  in  which  the  offices  of  the  company  are 
assembled  and  its  business  affairs  are  transacted,  are 
necessarily  incident  to  the  corporation  and  indispensable 
to  the  conduct  and  operation  of  its  business:  Phillips 
Co.  V.  Butler  Co.,  Supra.  However,  to  engage  in  a  gen- 
eral business,  which  in  the  same  community  is  success- 
fully conducted  by  persons  not  associated  or  identified 
with  the  business  for  which  the  plaintiff  was  incorpo* 
rated,  convinces  us  that  this  particular  business  is  a  mat- 
ter of  profitable  management  of  a  sales  department  of 
supplies  and  accessories  which  are  not  included  within 
the  corporate  privileges,  as  were  the  ice  ponds  and  ice 
houses  of  a  railroad  company  held  to  be  matters  of  con- 
venience at  least,  if  not  of  independent  profit — ^in  Dela- 
ware, L.  &  W.  R.  R,  Co.  V.  Metzgar,  28  Pa.  Superior 
Ct.  239.  Each  and  all  of  the  items  mentioned  are  to  be 
bought  in  general  stores  as  merchandise;  but  sales  of 
such  by  the  plaintiff  are  not  necessary  or  indispensable 
to  the  business  of  manufacturing  and  supplying  gas  and 
electricity. 

When  the  assessment  was  made  there  was  no  division 
of  the  plaintiff's  property,  and  it  submitted  without  ob- 
jection to  the  method  adopted  by  the  taxing  authorities. 
If  there  is  included  in  the  general  assessment  property 
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which  should  bear  the  burden  of  local  taxation,  it  should 
have  been  designated  as  separate  from  the  actually  neces- 
sary property  for  corporate  uses,  and  the  local  burden 
would  have  been  limited  to  that  part,  as  in  Sqhuylkill  Co. 
V.  Citizens  Gas  Co.,  148  Pa.  162,  where  a  house  occupied 
by  a  tenant,  not  a  necessary  part  of  the  company's  works 
or  equipment,  was  held  liable  to  local  taxation,  and  the 
works  and  pipes,  exempt  from  county  taxation,  and  in 
Western  N.  Y.  R.  R.  Co.  v.  Venango  Co.,  5  Pa.  Superior 
Ct.  304,  S.  C.  183  Pa.  618,  where  the  repair  shops  of  the 
railroad  company  were  held  exempt,  and  other  property 
used  as  a  storage  wood  yard  held  liable. 

Malone  v.  Lancaster  Gas  Co.,  182  Pa.  309,  is  not  in  con- 
flict with  the  above  views.  That  was  a  stockholder's  bill 
in  equity  for  an  injunction  to  restrain  a  corporation  from 
issuing  stocks  and  bonds, — Judge  Mitchell  says,  in  that 
case — In  considering  such  questions,  much  weight  must 
be  allowed  to  the  judgment  of  the  parties  most  interested, 
the  oflftcers  and  stockholders  of  the  corporation  itself, 
and  while  they  will  not  be  permitted  as  against  the  Com- 
monwealth, or  a  dissenting  stockholder,  to  go  outside  of 
their  legitimate  corporate  business,  yet,  where  the  act 
questioned  is  of  a  nature  to  be  fairly  incidental  or  auxil- 
iary to  such  business,  it  will  not  be  unlawful,  because  not 
within  the  literal  terms  of  the  corporate  grant.  An  en- 
tirely different  proposition  is  presented  by  this  record. 

The  decree  is  affirmed. 


Foley  V.  Foley,  Appellant. 

Husband  and  wife — Support  and  maintenance — Decree  in  equity 
— Custody  of  children. 

Where  a  decree  in  eqmty  in  a  suit  brought  by  a  wife  against  her 
husband  for  support  and  maintenance  provides  for  a  monej  pay- 
ment by  the  husband  and  the  execution  of  mutual  releases  and 
deeds  by  husband  and  wife,  the  husband  will  not  be  excused  from 
paying  the  amount  of  money  provided  by  the  decree  because  his 
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wife  refused  to  permit  him  to  see  his  children  in  violation  of  an 
agreement  of  counsel  made  on  the  same  day  that  the  decree  was 
entered.  The  husband  can  raise  the  question  of  his  right  to  see 
the  children  by  writ  of  habeas  corpus. 

Argued  March  8, 1916.  Appeal,  No.  6,  March  T.,  1916, 
by  defendant,  from  decree  of  C.  P.  Lackawanna  Co.,  Oct. 
T.,  1913,  No.  12,  on  bill  in  equity  in  case  pf  Bertha 
Foley  T.  B.  E.  Foley.  Before  Orlady,  P.  J,,  Henderson, 
Kbphart,  Trexler  and  Williams,  J  J.   Affirmed. 

Bill  in  equity  for  an  injunction  to  restrain  the  sale  of 
real  estate,  and  to  compel  the  defendant  to  contribute  to 
the  support  of  the  complainant,  his  wife,  and  her  chil- 
dren. 

Motion  to  stay  execution. 

The  facts  are  stated  in  the  opinion  of  the  Supreme 
Court. 

Error  assigned  was  refusal  to  stay  execution. 

John  H.  Bonner,  for  appellant. 

M.  J,  Martin,  with  him  Joseph  O'Brien,  for  appellee. 

Opinion  by  Henderson,  J.,  April  17, 1916 : 
The  decree  in  this  case  was  entered  September  23, 
1914.  Under  it  the  appellant  was  bound  to  pay  to  the 
appellee  f  1,000.00  within  ten  days  and  $250.00  in  three 
months  from  that  date.  It  was  a  part  of  the  decree  that 
the  appellant's  real  estate  be  released  from  all  claim  for 
support  and  maintenance  by  the  appellee  and  her  three 
daughters  and  that  on  the  payment  of  the  sum  decreed 
to  be  paid  the  appellant's  land  should  be  clear  from  all 
claim  for  dower  or  any  other  rights  now  or  hereafter 
allowed  by  law  to  a  married  woman  who  survives  her 
husband.  And  the  appellee  was  to  deliver  a  quitclaim 
deed  to  the  appellant  for  the  real  estate  held  by  them 
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jointly  as  well  as  for  all  other  land  in  which  the  appel- 
lant had  any  interest  when  the  fl^OOO.OO  above  stated 
was  paid.  By  an  agreement  of  counsel  made  the  same 
day  Mrs.  Foley  was  not  to  attempt  to  take  the  two  sons 
from  the  custody  of  the  appellant  and  the  latter  agreed 
not  to  take  any  of  their  three  girls  from  the  custody  of 
Mrs.  Foley.  The  appellant  was  accorded  the  privilege 
of  seeing  his  daughters  at  such  reasonable  times  and 
places  as  might  be  agreed  on  and  Mrs.  Foley  had  the 
same  privilege  with  reference  to  her  two  sons  living  with 
the  appellant.  The  proceedings  brought  by  Mrs.  Foley 
for  desertion  and  nonsupport  were  to  be  dismissed.  The 
decree  entered  covered  only  the  property  interests  of 
the  litigants.  It  secured  a  sum  for  the  maintenance 
of  the  complainant  in  the  bill^  and  released  the  appel- 
lant from  further  liability  for  maintenance.  Nearly 
five  months  after  this  decree  was  entered  and  without 
having  paid  either  of  the  amounts  decreed  to  be  paid 
the  appellant  made  application  to  the  court  to  stay 
the  collection  of  this  sum  on  the  ground  that  Mrs. 
Foley  had  refused  to  comply  with  the  stipulation  of 
counsel  that  he  might  see  his  children.  The  averment 
of  such  refusal  is  without  time,  place  or  circumstance 
and  relates  to  a  subject  that  was  only  incidental  to  the 
decree  of  the  court.  As  suggested  by  the  learned  trial 
judge  the  right  of  the  appellant  to  see  his  children  can 
be  raised  at  any  time  on  a  writ  of  habeas  corpus  and  is 
not  a  part  of  the  decree  entered  by  the  court.  The  aver- 
ment set  up  doep  not  present  a  defense  to  the  payment  of 
the  money  and  the  rule  to  stay  was  properly  discharged. 
The  order  is  affirmed. 
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(Joldsleger  v.  Carracciolo,  Appellant. 

Husband  and  wife — Guaranty  and  suretyship — Act  of  June  8, 
1898,  P.  L.  SU- 

Where  a  dealer  in  taking  an  order  asks  whether  he  can  ship 
the  merchandise  in  the  name  of  both  the  customer  and  the  latter's 
wife,  and  subsequently  the  dealer  asks  the  wife  whether  he  can 
ship  in  both  names,  and  the  wife  replies,  '7es,  me  good  for  the 
goods,''  the  contract  is  one  of  guaranty  or  suretyship,  and  within 
the  prohibition  of  the  Act  of  June  8, 1898,  P.  L.  344, 

Argued  March  9,  1916.  Appeal,  No.  47,  March  T., 
1916,  by  defendants,  from  judgment  of  C.  P.  Lacka- 
wanna Co.,  June  T.,  1911,  No.  467,  on  verdict  for  plain- 
tiflP  in  case  of  Harry  Goldsleger  v.  Dominick  Carracciolo 
and  Angelina  Carracciolo.  Before  Orlady,  P.  J.,  Hbn- 
DBBSON,  Ehphart,  TJbbxlbb  and  Williams,  JJ.  Be- 
versed. 

Appeal  from  judgment  of  justice  of  the  peace. 
Assumpsit  for  goods  sold  and  delivered. 
The  opinion  of  the  Superior  Court  states  the  case. 
Verdict  and  judgment  for  plaintiflf  for  |257.30.    De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

H.  L.  Taylor,  with  him  W.  R.  Lewis,  for  appellant. — 
The  wife  was  within  the  prohibition  of  the  act :  Buzby 
Soap  Co.  V.  Phelps,  5  Pa.  Dist.  R.  756;  Wiltbank  v. 
Tobler,  181  Pa.  103;  Harper  v.  O'Neil,  194  Pa.  141; 
Bank  v.  Short,  15  Pa.  Superior  Ct.  64 ;  Jacquett  v.  Alla- 
baugh,  16  Pa.  Superior  Ct.  557;  Abeles  v.  Powell,  6  Pa. 
Superior  Ct.  123;  Patrick  v.  Smith,  165  Pa.  526. 

R,  L.  Levy,  with  him  Leon  Levy,  for  appellee,  cited : 
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Forrest  v.  Nelson,  108  Pa.  481;   Bixler  v.  Lesh,  6  Pa. 
Superior  Ct  459. 

Opinion  by  Orlady,  P.  J.,  April  17, 1916 : 
The  platntifTs  tesdmony  clearly  demonstrates  his  at- 
tempt to  make  the  wife  liable,  for  the  goods  sold,  as  a 
surety  for  her  husband.  Not  content  with  the  direction 
given  by  the  husband,  with  whom  he  had  previous  busi- 
ness transactions,  to  ship  the  merchandise  ^^on  both 
names,"  he  replied  "I  will  see,  I  will  be  there  in  May- 
field,  if  this  is  agreeable  to  her  and  she  tells  me  she  is 
satisfied,  I  will  ship  the  goods  out."  Subsequently  he 
visited  the  wife  and  said,  "your  man  picked  out  some 
goods.  Can  I  ship  them  in  both  names,  and  the  wife  re- 
plied, "Yes,  me  good  for  the  goods."  No  other  construc- 
tion can  be  placed  on  these  words,  than  that  the  plain- 
tiCf  dealt  with  the  wife  as  the  surety  or  guarantor  of  her 
husband.  Thebusiness  was  conducted  in  his  name;  the 
wife  was  not  shown  to  be  interested  in  it  in  any  way. 
The  prohibition  in  the  Act  of  June  8, 1893,  P.  L.  344,— 
A  married  woman  may  not  become  accommodation  en- 
dorser, maker,  guarantor  or  surety  for  another — ^is  a  full 
defense  to  the  plaintiflPs  demand.  Counsel  for  the  wife 
asked  for  binding  instructions  in  her  favor,  for  this  rea- 
son, and  the  jury  should  have  been  so  instructed :  Horn 
V.  Hutchinson,  163  Pa.  435;  Harper  v.  O'Neil,  194  Pa. 
141;  Banks  v.  Short,  15  Pa.  Superior  Ct.  64.  The  law 
has  wisely  safeguarded  the  property  of  the  wife  from 
such  designing  practices  and  has  specifically  provided 
the  only  way  by  which  she  is  permitted  to  bind  her  real 
estate.  The  ceremony  observed  is  not  material,  the  law 
looks  behind  the  mere  form  so  as  to  get  at  the  real  facts. 
The  assignments  of  error  are  sustained,  and  the  judg- 
ment is  reversed. 


Digitized  by  VjOOQIC 


74      COMMONWEALTH  v.  HAEPSTER,  Appeflant. 

Syllabus — Opinion  of  the  Court    [63  Pa.  Superior  Ct. 

Commonwealth  v.  Harpster,  Appellant 

Criminal  law — Pending  indictment — Plea  in  abatement 
The  pendenqy  of  an  indictment  is  not  good  ground  for  a  plea  in 
abatement  to  another  indictment  in  the  same  court  for  the  same 
caiise.  Whenever  either  of  them  is  tried  and  judgment  pronounced 
thereon,  such  judgment  will  afford  a  good  plea  in  bar  to  the  other, 
but  nothing  short  of  conviction  or  acquittal  will  support  such  a 
plea. 

Argued  March  14, 1916.  Appeal,  No.  32,  Oct  T.,  1916, 
by  defendant,  from  judgment  of  Q.  S.  Centre  Co.,  Dec. 
T.,  1914,  No.  4,  on  verdict  of  guilty  in  case  of  Common- 
wealth V.  Isaac  Harpster.  Before  Oblady,  P.  J.,  Hen- 
derson, Kbphabt,  Tbbxlbb  and  Williams,  JJ.  Af- 
firmed. 

Indictment  for  fornication  and  bastardy.  Before 
QUIGLBY,  P.  J. 

Error  assigned  was  in  refusing  to  quash  the  indict- 
ment found  by  the  grand  jury  on  May  17, 1915,  while  the 
former  indictment  found  Dec.  7, 1914,  was  outstanding 
and  undisposed  of. 

Clement  Dale,  for  appellant 

James  C.  Furst,  for  appellee. 

Per  CURLA.M,  April  17, 1916 : 

It  is  well  settled,  on  both  reason  and  authority,  that 
the  pendency  of  an  indictment  is  not  good  ground  fcnr  a 
plea  in  abatement  to  another  indictment,  in  the  same 
court  for  the  same  cause.  Whenever  either  of  them — and 
it  matters  not  which, — ^is  tried  and  judgment  pronounced 
thereon,  such  judgment  will  aflford  a  good  plea  in  bar  to 
the  other,  either  of  autrefois  convict,  or  autrefois  acquit; 
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but  nothing  short  of  conviction  or  acquittal  will  support 
such  a  plea :  Commonwealth  v.  Ramsey,  42  Pa.  Superior 
Ct25. 

The  disputed  facts  were  fairly  and  adequately  pre- 
sented to  the  jury,  and  the  evidence  warranted  the  ver- 
dict it  returned.  The  rule  for  a  new  trial  was  properly 
discharged,  and  the  judgment  is  affirmed;  the  record  re- 
mitted to  the  court  below  that  sentence  of  the  court  may 
be  fully  carried  into  eflfect. 


Commonwealth  v.  Weber,  Appellant. 

Appeah — Interlocutory  order  —  Overruling  demurrer  —  Indict- 
ment— Criminal  law. 

An  order  overruling  a  demurrer  to  an  indictment  in  a  criminal 
suit  and  directing  defendant  to  plead,  is  an  interlocutory  order 
from  which  no  appeal  lies. 

Argued  March  14,  1916.  Appeal,  No.  386,  Oct.  T., 
1915,  by  defendant,  from  order  of  Q.  S.  Philadelphia  Co., 
March  T.,  1915,  No.  694,  overruling  demurrer  in  case  of 
Commonwealth  v.  Lercy  Weber.  Before  Orlady,  P.  J., 
Hbndbbson,  Ebphart,  Trbxleb  and  Williams,  J  J.  Ap* 
peal  quashed. 

Indictment  for  an  attempted  subordination  of  perjury. 

Error  dsaigned  was  in  overruling  demurrer  to  indict- 
ment directing  the  defendant  to  plead. 

Joseph  Hill  Bfinton,  with  him  Donald  Spencer  Ed- 
monds, for  appellant. 

Charles  E.  Bartlett,  Assistant  District  Attorney,  with 
him  Samuel  P.  Rotan,  District  Attorney,  for  appellee. 
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Per  Curiam,  April  17, 1916 : 

The  indictment  charges  the  defendant  with  attempted 
subornation  of  perjury.  A  demurrer  was  filed  in 
which  the  defendant  added  "saving  to  himself  all  man- 
ner and  benefit  of  technicalities,  and  especially  the  right 
to  plead  to  the  indictment  and  a  trial  by  his  peers  and 
the  law  of  the  land,  in  the  event  that  the  said  demurrer 
should  not  be  sustained."  The  court  "overruled  the  de- 
murrer; the  defendant  was  directed  to  plead  to  the  in- 
dictment." The  contingency  anticipated  by  the  defend- 
ant is  now  presented,  and  his  plea  to  the  indictment  is  di- 
rected by  the  court  in  answer  to  his  prayer.  The  decree 
as  entered,  is  interlocutory  only,  from  which  an  appeal 
does  not  lie.  No  appeal  can  be  taken  from  a  judgment 
or  decree*  which  is  not  a  final  disposition  of  the  matter 
in  controversy.  The  effect  of  the  court's  decree  is  that 
the  offense  is  sufSciently  charged  in  the  indictment  to 
require  a  plea,  and  whether  or  not  he  is  guilty  depends 
solely  upon  the  proof  at  the  time  of  trial.  In  Common- 
wealth V.  Gabor,  209  Pa.  201,  the  whole  record  of  the 
trial  was  before  the  court,  and  the  question  considered 
was  a  purely  legal  one,  while  in  this  case  it  may  be  de- 
pendent on  one  of  law  and  fact  joined :  Bichardson  v. 
Eichardson,  193  Pa.  279;  Leedom  v.  Philadelphia,  Etc., 
St  Ry.  Co.,  217  Pa.  278. 

The  appeal  is  quashed,  with  a  procedendo. 


Mead,  Appellant,  v.  Central  Pennsylvania  Trac- 
tion Company. 

Negligence — Street  railways — Collision  of  automohile  and  car — 
Contributory  negligence — Case  for  jury. 

Where  an  automobile  stalls  upon  a  street  car  track  as  a  result 
of  the  unexpected  failure  of  its  engine,  at  a  point  where  the  motor- 
man  of  a  street  car  two  hundred  and  fifty  feet  away  has  a  full  view 
of  the  automobile,  and  it  appears  that  while  the  chauffeur  was 
trying  to  start  his  engine,  remaining  in  the  automobile,  the  motor- 
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man  so  operated  bis  car  as  to  run  into  the  automobile,  the  question 
of  the  motonnan's  negligence  and  the  chauffeur's  contributoiy 
negligence  is  for  the  jury. 

Argued  March  14,  1916.  Appeal,  No.  4,  March  T., 
1916,  by  plaintiff,  from  judgment  of  C.  P.  Dauphin  Co., 
Jan.  T.,  1910,  No.  64,  for  defendant  n.  o.  v.  in  case  of 
Arthur  C.  Mead  v.  Central  Penna.  Traction  Company. 
Before  Oblady,  P.  J.,  Henderson,  Kbphabt,  Trbxlbr 
and  Williams,  JJ.    Reversed. 

Trespass  to  recover  damages  for  injuries  to  an  auto- 
mobile.   Before  Kunkel,  P.  J. 

See  54  Pa.  Superior  Ct.  400. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for  |855.  Subsequent  the  court  entered  judgment  for 
defendant  n.  o.  v. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

E.  E.  Beidelman  and  James  A.  Stranahan,  for  appel- 
lant.— Judgment  should  have  been  entered  on  the  ver- 
dict: Ranch  v.  Smedley,  208  Pa.  175;  Cleary  v.  Pitts- 
burgh, Allegheny  &  Manchester  Traction  Co.,  179  Pa. 
526;  Bard  v.  Philadelphia  &  Reading  Ry.  Co.,  199  Pa. 
94;  Woelfel  v.  Federal  Street,  Etc.,  Ry.  Co.,  183  Pa.  213 ; 
Longenecker  v.  Penna.  R.  R.  Co.,  105  Pa.  328 ;  Wilson  v. 
North  Side  Traction  Co.,  10  Pa.  Superior  Ct.  325 ;  Byrne 
V.  Montgomery,  Etc.,  Ry.  Co.,  19  Pa.  Superior  Ct  531. 

Chas.  L.  Bailey,  of  Wolfe  &  Bailey,  tor  appellee, 
cited  Crumley  v.  Philadelphia  Rapid  Transit  Co.,  55  Pa. 
Superior  Ct.  599. 

Opinion  by  Oblady,  P.  J.,  April  17, 1916 : 
When  this  case  was  before  us,  as  reported  in  54  Pa. 
Superior  Ct.  400,  the  judgment  was  reversed,  this  court 
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saying,  *^When  ihe  automobile  of  the  plaintiff  came  to  a 
stand-stUl  upon  tlie  street  car  track,  as  tlie  result  of  the 
unexpected  failure  of  its  engine,  it  was  his  duty  to  signal 
with  reasonable  promptness  to  those  operating  the  ap- 
proaching street  car,  in  order  that  they  might  know  that 
the  automobile  could  not  be  gotten  oflf  the  track.  What 
signal  to  be  given  in  such  a  case  must  depend  upon  all 
the  circumstances,  and  would,  therefore  be  a  question  for 
the  jury.  We  are  of  opinion  that  it  was  error  for  the 
court  below  to  charge  the  jury,  as  a  matter  of  law,  that 
the  plaintiff  was  not  required  to  get  out  of  his  automo- 
bile, and  go  upon  the  track  to  warn  the  motorman  of  the 
danger.  Whether  the  plaintiff  ought  to  have  done  so 
was  for  the  jury  to  determine."  We  have  no  intention 
of  modifying  this  in  any  particular.  It  is  undoubtedly 
a  correct  statement  of  the  law. 

On  the  retrial  of  the  case,  the  testimony  was  substan* 
tially  the  same.  The  plaintiff,  who  was  driving  his  own 
car,  stated,  "As  I  reached  the  corner  of  17th  and  Walnut 
streets,  I  stopped  the  car,  and  looked  up  and  down  the 
street  to  see  if  there  was  anything  coming  down ;  that 
was  a  dangerous  place ;  I  was  about  10  or  15  feet  from 
the  street  car  track ;  I  could  see  up  Walnut  street  284 
feet;  there  was  nothing  in  sight;  I  started  up  the  car 
and  got  as  far  as  the  middle  of  the  trolley  track,  when 
my  engine  stalled ;  then  I  looked  and  saw  a  trolley  car 
coming  down  225  or  250  feet  away;  I  was  trying 
to  start  the  engine  of  my  automobile;  there  is  a 
coil  box  on  the  car  and  a  little  button,  and  in  most 
instances  I  could  start  the  engine  by  turning  this  little 
button,  but  it  did  not  work  that  time,  and  I  was  working 
at  it  trying  to  get  it  started ;  I  wasn't  specially  worried 
because  I  thought  the  street  car  was  far  enough  away, 
they  could  see  me  and  not  run  into  me ;  there  was  a  clear 
view  and  no  obstruction ;  I  noticed  the  motorman  when 
he  was  a  comparatively  short  distance  away,  and  he 
seemed  to  be  working  on  the  brakes  to  stop  the  car;  no 
signal  was  given;  I  used  the  emergency  brake  to  stop 
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the  cap;  then  I  released  the  brake,  and  there  was  just 
momentum  left  in  the  coil  box  of  the  engine  to  turn  the 
engine  over  a  couple  of  times  to  carry  me  to  the  middle 
of  the  track,  where  it  stalled ;  the  engine  was  not  run- 
ning;  while  approaching  the  track  I  could  have  stopped 
the  car  at  any  minute  with  the  brake;  it  was  a  sort  of 
crawl.  When  I  found  the  car  was  stalled  I  continued 
the  efforts  I  was  making;  was  down  pushing  the  button 
on  the  coil  box  trying  to  start  the  engine ;  the  car  started 
from  the  seat  in  most  instances;  did  not  leave  the  car  at 
all,  even  when  I  saw  the  trolley  car  coming;  it  was  so 
far  away  I  did  not  anticipate  any  danger.'^ 

To  determine  the  effect  to  be  given  this  testimony,  the 
defendant  submitted  a  carefully  prepared  point  for  in- 
struction to  the  jury,  evidently  framed  on  the  opinion  of 
this  court  in  reversing  the  former  judgment,  as  follows : 
**8.  When  the  automobile  of  the  plaintiff  came  to  a  stand- 
still, upon  the  street  car  track,  as  the  result  of  the  un- 
expected failure  of  his  engine  to  work,  it  was  his  duty  to 
signal,  with  reasonable  promptness,  to  those  operating 
the  approaching  car,  in  order  that  they  might  know  thai 
the  automobile  could  not  be  gotten  off  the  track.  As  the 
plaintiff  admits  that  he  gave  no  signal  of  any  kind,  he 
failed  in  his  duty  and  the  verdict  must  be  for  the  defend- 
ant." To  this  the  court  answered,  "This  question  is  for 
the  jury,  and  we  cannot  say  as  a  matter  of  law,  that  the 
plaintiff's  failure  was  negligence.  It  is  suggested  in  the 
argument  of  counsel  for  the  plaintiff,  that  the  fact  that 
the  plaintiff  was  trying  to  start  his  car  was  notice,  or  a 
signal  to  the  approaching  street  car  that  it  was  in  dis- 
tress and  could  not  get  off  the  track.  You  will  determine 
how  that  is.  The  plaintiff  Jbimself  says  he  was  sitting  in 
his  car ;  he  says  he  was  trying  to  push  the  button  to  start 
it;  you  will  determine  how  far  that  would  indicate  to 
any  one  that  he  was  in  distress ;  rather,  wouldn't  it  indi- 
cate to  the  motorman  of  the  approaching  car  that  the 
plaintiff  himself  was  satisfied  he  could  go  on,  and  there 
was  no  necessity  for  any  signal,  and  therefore  he  gave 
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none.  The  mere  attempt  to  start  the  automobile,  how  far 
would  that  be  notice  to  the  motorman  that  the  plaintiff 
waa  unable  to  get  off  the  track?  The  plaintiff  himself 
testified,  that  he  thought  he  could  get  off,  and  as  sug- 
gested by  the  defendant,  if  he  had  a  right  to  think  he 
could  get  off,  the  motorman  had  an  equal  right  to  think 
the  same  thing.  To  that  you  will  give  such  weight  as 
you  think  it  deserves."  The  verdict  was  for  the  plaintiff, 
and  on  motion  for  judgment  non  obstante  veredicto,  the 
court  felt  itself  obliged  to  enter  a  judgment  in  the  de- 
fendant's favor,  on  account  of  the  opinion  of  this  court 
in  54  Pa.  Superior  Ct.  400,  quoting  as  above,  except  the 
concluding  sentence,  "The  Superior  Court  having  thus 
declared,  that  it  was  the  duty  of  the  plaintiff  to  give  some 
signal,  his  failure  to  do  so,  we  feel  bound  to  say,  follow- 
ing what  was  there  said,  amounts  to  contributory  negli- 
gence, which  bars  his  recovery."  The  controlling  part  of 
our  decision  is  in  the  sentence  omitted  from  the  opinion 
of  the  court  below — ^as  follows:  ''We  are  of  opinion  that 
it  was  error  for  the  court  below  to  charge  the  jury,  as 
matter  of  law,  that  the  plaintiff  was  not  required  to  get 
out  of  his  automobile  and  go  upon  the  track  to  warn  the 
motorman  of  the  danger, — whether  the  plaintiff  ought  to 
have  done  so  was  for  the  jury  to  determine."  This  direc- 
tion was  followed  in  the  charge  on  the  trial,  and  that 
question  was  fairly  submitted  in  a  lucid  and  fair  man- 
ner. 

The  viewpoint  of  the  motorman  was  very  different 
from  that  of  the  plaintiff.  The  motorman  saw  a  station- 
ary object  obstructing  the  car  tracks  while  he  ap- 
proached it  for  a  distance  of  250  feet.  The  plaintiff  was 
busy  with  the  machinery  of  tht  car  in  his  effort  to  release 
himself  from  his  hazardous  place,  momentarily  expecting 
that  he  could  move  his  automobile  from  the  tracks.  No 
signal,  by  voice  or  hand,  would  have  given  the  motor- 
man  any  further  knowledge  of  the  fact,  that  the  car  was 
stationary  when  he  first  came  in  view  of  it,  and  so  re- 
mained until  he  struck  it.     The  plaintiff  could  have 
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ab^doned  his  car  for  his  personal  safety,  but  that  would 
not  have  excused  the  motorman  in  running  into  it,  nor 
was  he  required  to  do  this,  as  under  the  instruction  of  the 
trial  judge,  the  jury  found  sufficient  evidence  to  warrant 
the  finding,  that  in  his  unexpected  dilemma  he  was  justi- 
fied in  his  attempt  to  save  both  himself  and  car  by  start- 
ing his  engine  so  as  to  move  it  from  the  track,  and  that 
the  situation  presented  to  the  motorman  was,  of  itself 
a  definite  signal,  that  should  not  have  been  misunder- 
stood. The  jury  might  rightly  find,  that  the  plaintiff, 
while  he  was  helpless,  with  his  dead  engine^  reasonably 
expected  relief  each  moment  while  attempting  to  restore 
his  power,  and  did,  under  the  exceptional  circumstances 
in  which  he  was  placed,  all  that  could  be  expected  from 
a  careful,  prudent  man. 

It  is  true  that  the  motorman  had  a  right  to  believe  the 
automobile  would  move  from  the  track,  but  this  belief 
was  based  on  a  lack  of  knowledge  of  the  conditions  with 
which  the  plaintiff  was  dealing.  The  stationary  object 
on  the  car  track,  when  in  full  view  of  the  motorman,  gave 
effective  notice  of  the  danger,  and  it  was  his  duty  to  ap- 
proach it  under  proper  speed,  as  he  had  at  hand  all  the 
appliances  to  control  the  speed  of  the  car.  The  question 
was  purely  one  of  fact,  and  was  submitted  in  a  clear 
and  adequate  charge.  The  opinion  of  this  court  was 
given  a  construction  not  intended,  and  we  feel  that  it 
was  not  warranted,  when  the  whole  paragraph  relating 
to  the  plaintiffs  duty  is  considered. 

The  judgment  is  reversed  and  record  remitted  with  the 
direction  to  enter  judgment  on  the  verdict  in  favor  of  the 
plaintiff. 
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Lewis,  Appellant,  v.  Lewis. 

Divorce — Indignities  to  person — Cruel  and  barbarous  treatment 
— Evidence. 

^^dignities  to  the  person"  and  "cruel  and  barbarous  treatment" 
are  two  distinct  clauses  of  divorce,  and  in  the  statutes  a  distinction 
is  made  between  the  case  where  the  wife  and  the  case  where  the 
husband,  is  the  complaining  party.  In  the  former  the  language  of 
the  statute  is  "When  any  husband  shall  have  by  cruel  and  barba- 
rous treatment  endangered  his  wife's  life";  Act  of  March  13, 1815, 
6  Sm.  L.  286.  In  the  latter  the  language  is:  "When  the  wife  shall 
have  by  cruel  and  barbarous  treatment  rendered  the  condition  of 
her  husband  intolerable  or  life  burdensome";  Act  of  May  8,  1854, 
P.  L.  644;  Act  of  May  22,  1896,  P.  L.  309.  The  distinction  is  a 
substantial  one. 

A  libel  filed  by  a  husband  for  divorce  on  the  ground  of  indigni- 
ties to  the  person  and  cruel  and  barbarous  treatment^  will  be  dis- 
missed where  the  evidence  that  the  facts  on  which  the  libellant 
relied  never  occurred,  or  were  distorted  through  designed  or  un- 
warranted deductions,  or  so  negative  in  character  or  so  unim- 
portant in  effect,  as  to  justify  a  conclusion  that  the  allegations  in 
the  libel  were  not  sustained,  and  that  the  libellanf  s  alleged  wrongs 
were  largely  imaginaiy. 

Argued  March  14,  1916.  Appeal,  No.  346,  Oct.  T., 
1915,  by  plaintiflf,  from  decree  of  C.  P.  No.  5,  Philadel- 
phia Co.,  June  T.,  1913,  No.  257,  dismissing  libel  in  di- 
vorce in  case  of  Evan  B.  Lewis  v.  Mary  S.  Lewis.  Before 
Oblady,  p.  J.,  Henderson,  Kbphart,  Trbxler  and  Wil- 
liams, JJ.    Affirmed. 

Libel  for  divorce. 

The  Superior  Court  states  the  case. 

Error  assigned  was  decree  dismissing  the  libel. 

Frederick  F.  Wi/ndle,  with  him  Francis  G.  Lewis,  for 
appellant. 
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Willia/m  A.  Carr,  with  him  W.  Horace  Hepburn  and 
Sidney  L.  Krauss,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  April  17, 1916 : 
The  libellant  sets  out  two  causes  for  his  divorce — ^in- 
dignities to  his  person,  etc.,  and  cruel  and  barbarous 
treatment  The  master  to  whom  the  case  was  referred, 
recommended  that  the  libel  be  dismissed.  Forty-four 
exceptions  were  filed  thereto;  after  a  hearing,  they  were 
overruled,  and  the  report  approved  by  the  court  for  the 
reasons  stated  by  the  master.  Forty-seven  assignments 
are  presented  for  our  consideration,  in  a  paper  book  of 
300  pages,  with  the  testimony  covering  over  1,000  ad- 
ditional pages.  The  master  reports  a  painstaking  analy- 
sis of  the  testimony,  which  we  have  carefully  reviewed 
and  concur  in  his  conclusions  of  fact. 

The  early  years  of  the  married  life  of  these  parties 
were  all  that  could  be  desired,  and  it  is  extremely  diffi- 
cult to  trace  the  present  unfortunate  situation  to  its 
reliable  source.  It  is  apparent  that^the  libellant  has  very 
largely  magnified  many  of  the  items  on  which  he  relies, 
and  places  as  much  stress  on  trifling  incidents  of  many 
years  ago  as  on  more  serious  ones  preceding  their  actual 
separation.  The  spirit  inducing  the  continuing  nagging 
and  domestic  diflferences  seems  to  be  fairly  divided  be- 
tween the  parties.  The  attempt  to  have  the  wife  detained 
in  an  asylum;  the  studied  record  of  petty  incidents  in  a 
diary  forxa  number  of  years ;  the  arrangement  to  have 
telephone  conversations  between  the  husband  and  wife 
overheard  through  an  extension  'phone  by  his  attorney, 
and  record  kept  of  such  private  talks  as  are  generally 
regarded  as  sacred ;  the  voluminous  testimony  taken  in 
regard  to  many  insignificant  instances,  and  the  inex- 
cusable and  useless  repetition  of  trivial  daily  events,  in- 
dicate clearly  that  the  libellant  is  abnormally  sensitive  in 
regard  to  criticism,  and  in  a  number  of  instances  it  is  as 
clearly  shown  that  his  own  conduct,  by  chance  or  de- 
sign, was  the  moving  cause  of  the  trouble.    Matters  that 
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were  manifestly  immaterial  and  irrelevant  are  urged 
without  regard  to  any  rule  of  evidence,  and,  but  serve  to 
complicate  a  situation  that  is  sufficiently  confused  with 
its  simplest  facts. 

The  parties  were  married  in  1895,  and  lived  together 
until  1913;  during  that  period,  if  the  special  causes 
urged  were  considered  by  the  libellant  as  of  the  impor- 
tance and  gravity  he  now  seeks  to  ascribe  to  them,  the 
separation  would  have  taken  place  a  number  of  years 
earlier.  These  facts  taken  in  connection  with  the  abso- 
lute denial  by  the  respondent ;  corroborated  as  she  is  by 
the  testimony  of  some  of  his  witnesses,  and  eight  of  her 
own,  in  showing  that  some  of  the  facts  on  which  he  relies 
never  occurred,  or  were  distorted  through  designed  or 
unwarranted  deductions;  or,  so  negative  in  character 
and  so  unimportant  in  effect,  as  to  justify  the  master  in 
his  conclusions,  that  the  allegations  in  the  libel  were 
not  sustained,  and  the  libellant's  alleged  wrongs  were 
largely  imaginary.  It  must  be  conceded  that  each  was  a 
very  unhappy  person^  and  that  each  unnecessarily  added 
to  the  mental  discomfort  of  the  other.  It  is  not  impor- 
tant that  we  should  further  review  the  testimony.  "We 
can  exercise  no  sound  judgment  in  such  cases,  without 
studying  the  acts  complained  of  in  their  connection 
with  the  character  of  the  parties,  and  indignities  pro- 
voked by  the  complaining  parties  are  of  course  no  ground 
for  divorce,  unless  when  the  retaliation  is  excessive: 
Aikins  v.  Aikins,  57  Pa.  Superior  Ct.  424." 

We  said  in  Yptter  v.  Yetter,  45  Pa.  Superior  Ct.  332, 
"No  gauge  has  yet  been  set  by  which  the  patience  or  en- 
durance of  a  man  or  woman  can  be  measured  under  such 
trying  conditions,"  and  while  we  feel  that  the  conduct  of 
neither  was  justifiable,  we  cannot  classify  the  respopsi- 
bility  to  entitle  the  libellant  to  a  decree.  The  law  ap- 
plicable to  such  cases  has  been  so  frequently  announced 
by  this  court,  that  reference  need  only  be  made  to  Piatt 
V.  Piatt,  38  Pa.  Superior  Ct.  551 ;  Pay  v.  Fay,  27  Pa. 
Superior  Ct.  328,  in  which  we  said,  "It  is  important  to 
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notice  that  'indignities  to  the  person/  and  'cruel  and  bar- 
barous treatment'  are  two  distinct  causes  of  divorces,  and 
that  in  the  legislation  upon  the  latter  a  distinction  is 
made  between  the  case  where  the  wife,  and  the  case  where 
the  husband,  is  the  complaining  party.  In  the  former, 
the  language  of  the  statute  is :  When  any  husband  shall 
have  by  cruel  and  barbarous  treatment,  endangered  his 
wife^s  life;  Act  of  March  13, 1815,  6  Sm.  L.  286.  In  the 
latter,  the  language  is:  When  the  wife  shall  have,  by 
cruel  and  barbarous  treatment  rendered  the  condition  of 
her  husband  intolerable  or  life  burdensome :  Act  of  May 
8, 1854,  P.  L.  644 ;  Act  of  May  22, 1895,  P.  L.  309.  This 
distinction  has  been  recognized  by  the  decisions  as  sub- 
stantial. 

The  assignments  are  overruled,  and  the  decree  is  af- 
firmed. 


Murphy,  Appellant,  v.  Taylor. 

Statute  of  Limitations — Pleading — Practice,  C.  P. 

The  Statute  of  Limitations  must  be  pleaded  to  be  made  available 
as  a  defense,  except  in  actions  of  ejectment.  It  may  be  waived 
by  the  defendant,  and  unless  pleaded  on  the  record  the  plaintiff  has 
a  right  to  assume  that  it  is  waived. 

Practice,  C,  P. — Second  suit  after  nonsuit — Payment  of  costs. 

Where  after  a  nonsuit  has  been  entered  the  plaintiff  brings  a 
second  action  against  the  same  defendant  for  the  same  cause, 
within  a  reasonable  time,  the  court  will  stay  the  proceedings  until 
the  costs  of  the  first  suit  are  paid ;  but  the  proceedings  will  not  be 
quashed. 

Argued  March  15,  1916.  Appeal,  No.  276,  Oct.  T., 
1915,  by  plaintiff,  from  order  of  C.  P.  No.  3,  Philadelphia 
Co.,  Dec.  T.,  1911,  No.  3773,  making  absolute  rule  to 
quash  the  proceedings  in  case  of  Margaret  A.  Murphy  v. 
William  R.  Taylor.  Before  Orlady,  P.  J.,  Henderson, 
Kbphabt,  Tbbxlbb  and  Williams,  J  J.    Reversed. 
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Rule  to  quash  proceedings. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  order  making  absolute  rule  to 
quash  the  proceedings. 

Trevor  T.  Matthews,  for  appellant. — The  first  question 
involved  is :  Can  the  court  bj  rule  quash  a  suit  because 
it  is  alleged  in  an  a£Bdavit  that  the  suit  is  barred  by  the 
Statute  of  Limitations? 

The  authorities  on  this  question  are  all  one  way :  the 
Statute  of  Limitations  is  a  matter  that  must  be  pleaded. 
A  demurrer  on  that  ground  cannot  even  be  filed  to  the 
statement  of  claim:  Barclay  v.  Barclay,  206  Pa.  307; 
Peck  V.  Whitaker,  103  Pa.  297;  Heath  v.  Page,  48  Pa. 
130. 

A  suit  cannot  be  quashed  because  it  is  the  same  cause 
of  action  as  another  suit  which  has  been  terminated  by  a 
judgment  of  non  pros  where  th^  costs  of  the  first  suit  had 
not  been  paid :  Derrickson  v.  Colonial  Trust  Co.,  17  Dist. 
Rep.  80 ;  Gerety  v.  Reading  R.  R.  Co.,  1  Legal  Chronicle 
300 ;  Hurst  v.  Jones,  4  Dallas  353 ;  MuUin  v.  Jackson, 
2  Chester  County,  264 ;  Barton  v.  Jones,  15  W.  N.  C.  568. 

William  T.  Connor,  with  him  John  R.  K.  Scott,  for  ap- 
pellee, cited :  Gerety  v.  Reading  R.  R.  Co.,  9  Philadelphia 
153 ;  Arthur  v.  Washington  Water  Power  Co.,  42  Wash. 
431. 

Opinion  by  Henderson,  J.,  April  17, 1916 : 
The  appellant  brought  an  action  of  trespass  against 
the  defendant  on  the  20th  of  January,  1912.  On  March 
11,  1913,  a  judgment  of  non  pros  was  entered  for  want 
of  a  statement.  The  court  having  refused  to  take  oflf  the 
non  pros  a  new  action  was  brought  on  February  16, 
1914,  and  docketed  in  the  same  number  and  term  pursu- 
ant to  a  rule  of  court.    This  writ  was  returnable  the  first 
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Monday  of  March,  1914.  On  November  20, 1914,  a  state- 
ment  and  notice  to  plead  was  filed.  On  December  3, 
1914,  a  rule  to  quash  the  writ  was  entered  on  an  affi- 
davit of  the  defendant  setting  forth  that  the  plaintiff 
had  not  paid  the  costs  of  the  judgment  of  non  pros  and 
that  the  Statute  of  Limitations  was  a  bar  against  the 
cause  of  action  set  forth  in  the  statement  This  rule 
was  made  absolute  February  11,  1915,  and  from  the 
judgment  thus  entered  this  appeal  was  taken.  The  ap- 
pellee seems  to  have  abandoned  that  part  of  his  case 
based  on  the  Statute  of  Limitations  for  the  counter-state- 
ment of  the  question  involved  is  thus  expressed :  ''Was 
there  error  in  quashing  a  suit  brought  upon  the  same 
cause  of  action  upon  which  a  prior  action  had  been  in- 
stituted, where  the  plaintiff  refused  to  pay  the  costs  of 
the  first  suit,  which  had  been  non  prossed,  and  was  guilty 
of  gross  negligence  in  failing  to  diligently  prosecute  the 
action?"  As  there  was  no  opinion  filed  by  the  court  be- 
low we  assume  that  the  rule  was  made  absolute  because 
of  the  failure  to  pay  costs. 

The  practice  of  courts  is  to  stay  proceedings  in  a  sec- 
ond action  for  the  same  cause  between  the  same  parties 
where  a  nonsuit  was  granted  until  the  costs  of  the  first 
suit  are  paid.  The  rule  has  its  foundation  in  the  control 
which  courts  have  over  their  proceedings  and  the  duty 
they  have  to  prevent  them  from  being  made  means  of 
oppression.  It  is  a  practice  enforced  from  an  early  day 
in  England  and  this  Commonwealth:  3  Wilson  149;  1 
Tidds  Prac.  94;  Nevitt  v.  Lave,  3  Doug.  396;  Hurst, 
Lessee,  v.  Jones,  4  Dallas  353 ;  Fleming  v.  Pa.  Ins.  CJo., 
4  Pa.  475.  Our  attention  has  not  been  called  to  any 
authority  which  sustains  the  action  of  the  court  in  quash- 
ing the  proceeding.  The  action  was  regularly  brou^t, 
the  statement  filed  without  unreasonable  delay  and  the 
plaintiff  was  entitled  to  a  plea  except  for  the  fact  that 
she  had  not  paid  the  costs  of  the  former  action.  The 
penalty  to  which  she  should  have  been  subjected  was  the 
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delay  of  her  cause  until  these  costs  were  paid.  Her  neg- 
lect to  pay  might  by  the  lapse  of  time  under  the  rules 
of  court  cause  her  to  lose  her  action^  but  the  time  had  not 
yet  arrived  to  throw  the  case  out  of  court. 

The  judgment  is  reversed  and  the  record  remitted  for 
further  proceedings. 


Clawell,  Appellant,  v.  ClawelL 

Divorce^Adultery — Luring  wife — Corrupt  evidence — Detective 
agency. 

A  man  who  suspects  a  wife  may  take  means  to  procure  prooi^ 
but  he  must  not  lead  her  into  a  fresh  wrong  because  he  feels  she  is 
guilty  of  an  old  one. 

A  libel  by  a  husband  against  his  wife  for  divorce  will  be  dis- 
missed where  each  of  the  three  witnesses  for  the  libellant  on  whose 
testimony  a  master's  first  report  was  based,  when  called  at  second 
hearing,  admitted  that  his  former  testimony  was  a  deliberate  lie 
in  regard  to  every  incriminating  fact,  and  it  is  shown  that  these 
witnesses  had  been  suborned  to  so  testify  through  a  detective 
operative  employed  by  the  libellant,  who  had  furnished  the  neces- 
sary money  for  the  purpose. 

Argued  March  15,  1916.  Appeal,  No.  362,  Oct.  T., 
1915,  by  plaintiff,  from  decree  of  0.  P.  No.  3,  Philadel- 
phia CJo.,  June  T.,  1914,  No.  3112,  dismissing  bill  in 
equity  in  case  of  John  G.  Clawell  v.  Mary  Anna  Clawell. 
Before  Orladt,  P.  J.,  Hbnderson,  Eephabt,  Tbbxlbb 
and  WiLUAMS,  J  J.    Affirmed. 

Libel  for  divorce. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  decree  dismissing  the  libel. 
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Henry  J.  Scott,  with  him  Charles  H.  Sayre,  for  appel- 
lant 

William  T.  Connor /with  him  John  R.  K.  Scott,  for  ap- 
pellee. 

Opinion  by  Oblady,  P.  J.,  April  17, 1916 : 

It  is  certainly  unusual  to  ask  a  court  of  justice  to  enter 
a  decree  in  favor  of  a  plaintiff  who  is  shown  to  have  re- 
sorted to  such  practices  as  are  substantially  admitted  in 
this  record. 

Each  of  the  three  witnesses,  on  whose  testimony  the 
master's  first  report  was  based,  when  called  at  the  sec- 
ond hearing  before  him,  admitted  that  his  former  testi- 
mony was  a  deliberate  lie,  in  regard  to  every  incrim- 
inating fact,  and  further  it  was  demonstrated,  that  they 
had  been  suborned  tp  so  testify,  through  a  detective  oper- 
ative employed  by  the  plaintiff,  who  had  furnished  the 
necessary  money  to  secure  the  result  he  now  urges  as  the 
foundation  of  his  action.  No  fact  can  be  legally  ascer- 
tained from  such  polluted  sources  as  to  justify  a  court 
to  enter  a  decree  in  favor  of  the  author  of  such  practices. 

A  libel  in  divorce,  although  not  technically  a  bill  in 
equity,  may  be  said  to  be  of  the  nature  of  a  proceeding  in 
equity.  While  it  is  a  statutory  remedy  and  conducted 
according  to  statutory  forms,  those  forms  bear  a  close 
analogy  to  the  forms  of  equity. 

Ever  since  our  statute  of  March  13,  1815,  it  has  been 
the  declared  law  of  our  State  that  if  a  ^Tiusband  exposed 
his  wife  to  lewd  company  whereby  she  became  ensnared 
to  the  crime  aforesaid,  it  shall  be  a  good  defense  and  per- 
petual bar  against  his  action'' :  Hendrich  v.  Hendrich, 
22  Pa.  Superior  Ct.  72.  He  who  seeks  equity  must  do 
equity,  is  a  general  and  guiding  principle  in  the  admin- 
istration of  our  divorce  laws. 

Text  writers  and  our  courts  agree,  that  a  man  who  sus- 
pects a  wife  may  take  means  to  procure  proof,  but  he 
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must  not  lead  her  into  a  fresh  wrong  because  he  feels  she 
is  guilty  of  an  old  one.  He  may  leave  open  the  oppor- 
tunities which  he  finds^  but  he  must  not  lay  new  temp- 
tations in  her  way;  it  is  one  thing  to  permit,  and  an- 
other to  invite;  and  one  who  takes  advantage  of  an 
agent's  unauthorized  fraud  is  answerable  for  the  fraud; 
when  a  husband  intentionally  lays  a  lure  for  his  wife, 
either  acting  in  person  or  through  an  agent,  his  will 
necessarily  concurs  in  her  act.  A  man  who  is  so  far  for- 
getful of  his  own  duties,  moral  and  religious,  and  of  all 
feelings  of  honor,  as  to  connive  at  his  own  disgrace  by 
being  a  party  to  her  adultery,  does  not  come  to  a  court 
of  justice  with  clean  hands,  when  he  seeks  a  separation 
from  her  on  account  of  the  conduct  which  he  has  delib- 
erately arranged  should  occur. 

We  refuse  to  decree  divorces  where  it  is  shown  that 
there  has  been  collusion  between  the  parties,  because  of 
the  attempt  to  deceive  the  courts  and  subvert  the  law  to 
their  conspiracy.  For  the  same  reason  a  decree  will  be 
refused  where  the  proof  is  fouled  with  perjury  of  the 
witnesses  in  the  direct  or  indirect  employment  of  the 
libellant:  Bishop  on  Marriage  and  Divorce;  Oostello  v. 
Costello,  191  Pa.  379. 

The  opinion  of  the  court  below  fully  warrants  the  de- 
cree there  entered.  The  appeal  is  dismissed,  and  the 
decree  affirmed  at  the  cost  of  the  appellant 
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McCteevep,  Appellant,  v.  Lehigh  Valley  Coal  Co. 

Negligenc^—Minea  and  mining  —  Unguarded  trestle  —  Act  of 
June  2,  1891,  P.  L.  176 — Contributory  negligence. 

A  coal  company  which  failed  to  proyide  a  guard  on  its  trestle  in 
violation  of  the  Act  of  June  2,  1891,  P.  L.  176,  will  not  be  liable 
for  the  death  of  a  workman  who  fell  over  the  unguarded  side  of  the 
trestle,  if  it  appears  that  the  deceased  went  upon  the  trestle  without 
being  required  to  do  so  in  the  discharge  of  any  duty  at  the  time, 
but  simply  to  gratify  his  own  curiosity.  ^ 

Argued  May  7, 1916.  Appeal,  No.  41,  March  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Luzerne  Co.,  Oct.  T., 
1912,  No.  12,  for  defendant  n.  o.  v.  in  case  of  Ellen  Mc- 
Geever  v.  Lehigh  Valley  Coal  Company.  Before  Orlady, 
P.  J.,  Henderson,  Kbphabt,  Tbbxlbb  and  Williams, 
JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiff's 
husband.    Before  Fuller,  P.  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff  for 
11,140.00.  Subsequently  the  court  entered  judgment 
for  defendant  n.  o.  v. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

M.  J.  Mulhall,  with  him  T.  F.  McLaughlin,  for  appel- 
lant, cited :  Cramer  v.  Aluminum  Co.,  239  Pa.  120. 

P.  F.  O'Neill,  with  him  S.  W.  Rhoads  and  F.  W.  Whea- 
ton,  cited :  Solt  v.  Williamsport  Radiator  Co.,  231  Pa. 
585 
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Opinion  by  Trbxlbb,  J.,  April  17, 1916 : 

The  plaintiff's  husband  was  descending  a  trestle  be- 
longing to  the  defendant  and  used  in  its  coal  mining 
operations.  This  trestle  was  unguarded.  It  had  no 
hand  rails  along  the  side  as  provided  by  the  Act  of  June 
2,  1891,  P.  L.  176,  Art.  V,  Sec.  5,  which  provides,  "The 
sides  of  stairs,  trestles  and  dangerous  planks,  walks  in. 
and  around  the  collieries  shall  be  provided  with  hand 
and  guard  railing  to  prevent  persons  from  falling  over 
their  sides.''  On  one  side  of  the  trestle  there  was  a  board 
walk  from  eight  to  ten  feet  wide,  entirely  clear  of  any 
obstruction  and  furnished  with  traverse  strips  making 
it  convenienf  to  walk  thereon.  On  the  side  where  de- 
cedent was  injured  there  was  no  path,  no  one  was  ex- 
pected to  travel  and  there  was  barely  xoom  for  one  to 
stand  between  the  tracks  and  the  edge  of  the  trestle  and 
on  this  side  the  rope  attached  to  the  cars  which  were 
taken  up  and  down  the  trestle  swung  dangerously  near 
the  edge  of  the  trestle.  On  this  narrow  space  he  was 
passing  on  the  day  of  the  accident  and  from  some  un- 
explained cause  was  thrown  over  the  trestle  to  the 
ground  below  and  received  injuries  which  resulted  in 
his  death.  He  was  not  required  to  go  there  in  the  dis- 
charge of  any  duty  at  the  time.  His  last  utterance  to  a 
fellow  workman  showed  that  he  was  led  to  the  place 
simply  to  gratify  his  own  curiosity.  Granting  for  the 
sake  of  the  argument  that  there  should  have  been  a 
guard  rail  at  both  sides  of  the  trestle,  the  absence  of  it 
did  not,  standing  alone,  cause  the  accident.  The  de- 
cedent was  in  a  place  he  had  no  business  to  be  and  in 
doing  this  he  put  those  claiming  in  his  right  in  such  a 
position  as  to  preclude  them  from  recovering  for  the  in- 
jury. Under  the  circumstances  established  by  plaintiflPs 
own  testimony,  decedent  was  so  clearly  guilty  of  con- 
tributory negligence,  that  there  can  be  no  recovery  even 
if  the  Act  of  1891  did  impose  upon  his  employer  the  duty 
of  providing  guard  rails.    See  DiMagnio  v.  Jefferson  & 
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Clearfield  Coal  &  Iron  Co.,  251  Pa.  321,  and  cases  there 
cited. 

The  judgment  is  affirmed. 


Nagle's  Estate  (No.  1). 

WilU — A  ccumulaiions — Void  accumulations — Remainder — In- 
testacy, 

Where  a  testator  gives  the  residue  of  his  estate  to  a  trustee  dur- 
ing the  lifetime  of  testator's  son,  and  only  child,  to  pay  out  of  the 
income  therefrom  twenty  dollars  annually  toward  the  support  of 
the  son  and  after  the  death  of  the  son  to  distribute  all  the  rest  and 
residue  of  the  estate  to  the  trustee  himself  and  three  sisters  of  the 
testator  share  and  share  alike,  the  accumulations  of  income  over 
the  twenty  dollars  i)er  year  are  void,  and  are  payable  not  to  the 
remaindermen,  but  to  the  son  of  the  testator  as  the  latter's  next 
of  kin  under  the  intestate  laws. 

Li  such  a  case  the  court  cannot  during  the  life  of  the  son  dis- 
tribute the  corpus  of  the  estate  to  the  remaindermen,  reserving 
enough  to  protect  the  annual  payments  required  by  the  will. 


Argued  Nov.  9, 1915.  Appeal,  No.  53,  Oct.  T.,  1915,  by 
Jacob  R.  Bingaman,  from  decree  of  O.  C.  Berks  Co., 
Sept  T.,  1913,  No.  57,  dismissing  exceptions  to  adjudi- 
cation in  Estate  of  Reuben  Nagle,  deceased.  Before 
Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson,  Kep- 
HART  and  Trexler,  J  J.    Reversed. 

Exceptions  to  adjudication. 

Prom  the  record  it  appeared  that  the  testator,  Reuben 
Nagle,  died  August  21, 1912,  his  wife  having  predeceased 
him.  He  left  one  child,  a  son.  Prank  Nagle,  who  was  an 
imbecile  from  birth  and  was  at  the  time  of  testator's 
death  about  55  years  old.  By  his  will  dated  Marches, 
1910,  he  directed  all  his  estate,  which  consisted  of  real 
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and  personal  property,  to  be  converted  into  money,  and 
after  making  a  number  of  specific  pecuniary  legacies, 
disposed  of  the  residue  as  follows : 

**A11  the  rest,  residue  and  remainder  of  my  estate  I 
give  and  bequeath  in  trust  to  Daniel  A.  Rothenberger  of 
Oley,  Pa.,  during  the  lifetime  of  my  son,  Frank,  the  said 
trustee  to  pay  toward  the  support  of  my  son,  Frank, 
out  of  the  income  of  my  estate  the  sum  of  twenty  (|20) 
dollars  annually. 

**A11  the  rest  and  residue  of  my  estate  left  upon  the 
death  of  my  son,  Frank,  I  give  and  bequeath  to  Daniel 
A.  Rothenberger  of  Oley,  Pa.,  to  my  sisters,  Ellen  Moser, 
Sallie  Bright  and  my  brother,  Milton  Nagle,  share  and 
share  alike  their  heirs  and  assigns." 

Upon  the  audit  of  the  executor's  account,  there  re- 
mained for  distribution  after  payment  of  all  debts  and 
specific  legacies,  the  sum  of  |21,502.56  principal  and 
198.95  income.  The  controversy  arose  over  the  proper 
distribution  of  these  two  sums. 

The  appellant,  who  was  appointed  committee  ad  litem 
of  testator's  imbecile  son,  contended  at  the  audit  that  the 
whole  residue  of  the  principal  should  be  distributed  to 
the  trustee,  Daniel  A.  Rothenberger,  and  the  surplus  in- 
come over  and  beyond  the  |20.00  annuity  was  distribu- 
table under  the  intestate  laws  to  decedent's  son  as  sole 
next  of  kin,  the  provisions  of  the  will  being  in  violation 
of  the  9th  Section  of  the  Act  of  1853,  P.  L.  503,  prohibit- 
ing accumulations. 

The  court  awarded  fifteen  hundred  dollars  to  the  trus- 
tee to  protect  the  income  provided  by  the  will,  for  the 
son,  and  awarded  the  balance  amounting  to  |19,995.56  to 
the  remaindermen. 

Exceptions  to  the  adjudication  were  dismissed. 

Error  assigned  was  in  dismissing  exceptions  to  adjudi- 
cation. 

T.  L  Snyder,  of  Snyder  d  Zieber,  for  appellant — ^The 
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court  below  had  no  power  to  enter  the  decree  appealed 
from:  Talbot  v.  Jevers,  L.  R.  20  Eq.  255;  Weatherall  v. 
Thornburg,  L.  R.  8th  Ch.  Div.  261 ;  Saunders  v.  Vautier, 
4  Beav.  115;  McKee's  App.,  96  Pa.  277;  Grim's  App., 
109  Pa.  391 ;  Biddle^s  App.,  99  Pa.  525. 

Cyrus  G.  Derr,  with  him  Walter  B.  Freed,  for  appel- 
lee, cited :  Letchworth's  App.,  30  Pa.  175 ;  Burd  v.  Burd, 
40  Pa.  182;  Wetherall  v.  Thornburgh,  8  Ch.  Div.  270; 
Harbin  v.  Masterman,  L.  R.  2  Ch.  184;  King's  Est,  210 
Pa.  435. 

Opinion  by  Trbxlbb,  J.,  May  8, 1916 : 

Reuben  Nagle,  by  his  last  will  and  testament,  after 
making  a  number  of  specified  pecuniary  legacies;  pro- 
vided as  follows :  "All  the  rest  residue  and  remainder 
of  my  estate  I  give  and  bequeath  in  trust  to  Daniel  A. 
Rothenberger,  of  Oley,  Pa.,  during  the  lifetime  of  my  son 
Frank,  the  said  trustee  to  pay  toward  the  support  of  my 
son,  Frank,  out  of  the  income  of  my  estate  the  sum  of 
twenty  (|20.00)  dollars  annually. 

All  the  rest  and  residue  of  my  estate  left  upon  the 
death  of  my  son,  Frank,  I  give  and  bequeath  to  Daniel  A. 
Rothenberger,  of  Oley,  Pa.,  to  my  sisters,  Ellen  Moser, 
Sallie  Bright,  and  my  brother,  Milton  Nagle,  share  and 
share  alike  their  heirs  and  assigns." 

The  court  below  set  aside  enough  of  the  principal  of 
the  estate  to  insure  the  payment  of  the  sum  of  twenty 
dollars  annually  for  the  support  of  testator's  son,  Frank, 
who  is  still  living  and  distributed  the  remainder  to  those 
of  the  parties  above  named  who  are  still  in  life  and  to 
the  personal  representatives  of  those  who  are  dead. 

The  first  question  is,  who  is  entitled  to  the  income  over 
and  above  the  twenty  dollars  payable  to  the  decedent's 
son?  It  is  admitted  that  the  accumulations  are  in  vio- 
lation of  the  Act  of  April  18, 1853,  P.  L.  507.  Although 
the  testator  did  not  express  his  desire  to  have  the  income 
accumulate  that  effect  necessarily  follows  and  whether 
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he  did  it  intentionally  or  not,  the  Act  of  1853  renders  the 
accumulations  void.  "Accumulation  is  forbidden  by  the 
act  no  less  where  it  results  by  indirection  than  where  it 
is  expressly  ordered'^  White's  Est.,  8  D.  R.  33;  Wein- 
mann's  Est,  223  Pa.  508;  NeePs  Est.,  252  Pa.  394.  In 
the  last  case  the  question  of  accumulations  is  discussed 
at  length  by  Mosghzisker,  J.,  and  a  large  •number  of 
cases  cited.  The  accumulations  being  void  "shall  go  to 
and  be  received  by  such  person  or  persons  as  would  have 
been  entitled  thereto  if  such  accumulation  had  not  been 
directed'^ :  Act  of  1853,  supra.  "If  the  unlawful  accu- 
mulations relate  to  a  vested  interest  taking  effect  in  im- 
mediate possession,  the  released  income  goes  at  once 
to  the  beneficiary,  but  if,  as  in  the  case  at  bar,  the 
interest  is  not  vested  in  immediate  possession  the  in- 
come goes  to  the  residuary  legatee  or  devisee  unless 
the  residuary  estate  itself  be  the  subject  of  the  pro- 
vision in  which  case  the  income  goes  under  the  intestate 
laws  to  the  next  of  kin  or  heirs" :  NeePs  Est.,  supra.  It  is 
therefore  of  the  utmost  importance  to  the  decision  of  the. 
question  to  determine  whether  under  the  language  of  the 
will  before  us  the  accumulations  are  an  incident  to  the 
residuary  estate,  or  whether  it  is  independent  of  the 
accumulations.  Although  there  is  a  residuary  clause 
giving  all  the  rest  and  residue  of  the  estate  to  Rothen- 
berger  and  decedent's  sisters  and  brother,  it  will  be  ob- 
served that  it  passes  nothing  except  the  fund  already 
given  to  Rothenberger  as  the  trustee  of  Frank.  The 
entire  residuary  estate  passed  to  Rothenberger  under 
the  terms  of  the  first  clause  quoted  in  the  beginning  of 
this  opinion.  The  second  clause  provided  where  the 
estate  passing  to  Rothenberger  in  trust  should  go  after 
the  trust  ended.  It  is  not  therefore  to  be  regarded  as  a 
general  residuary  clause  bequeathing  everything  not 
otherwise  disposed  of  under  the  will.  The  accumula- 
tions therefore  are  an  incident  to  and  grow  out  of  the 
very  residuary  estate  given  to  the  parties  above  named. 
They  cannot  claim  the  unlawful  accumulations  as  they 
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might  if  there  were  a  general  residuary  clause  in  their 
favor  unaffected  by  the  accumulations. 

The  will  in  NeePs  Estate,  supra,  as  in  the  case  at 
bar,  devised  the  residuary  estate  in  trust;  the  trustees 
to  apply  the  income  on  the  principal  as  required  for  the 
support  of  a  daughter,  and  in  the  words  of  the  will,  "I 
do  hereby  will  and  bequeath  all  my  property  and  estate 
that  shall  be  in  the  charge  of  said  trustees — at  the  time 
of  the  decease  of  the  said  Adella  to,''  etc.  It  was  held 
that  "there  being  no  residuary  gift  which  is  not  itself 
affected  by  the  direction  to  accumulate,  the  fund  must 
pass  to  the  next  of  kin  under  the  intestate  laws.''  The 
only  difference  between  these  wills  in  so  far  as  the  sub- 
ject of  our  inquiry  is  concerned,  is  that  the  Neel  wilt  in 
its  residuary  clause  refers  to  the  property  bequeathed 
as  that  "in  charge  of  the  trustees,"  while  the  will  before 
us  to  "the  rest  and  residue  of  my  estate  left  upon  the 
death  of  my  son,  "Prank,"  but  as  was  stated  before 
there  was  nothing  passed  except  the  portion  of  the  estate 
out  of  which  the  accumulations  arose,  the  entire  residu- 
ary estate  having  passed  to  the  trustee.  We  can  see  no 
difference  between  the  two.  There  is  absolutely  nothing 
given  to  the  residuary  legatees  except  the  fund  out  of 
which  the  unlawful  accumulation  grew.  We  must  there- 
fore conclude  that  the  unlawful  accumulations  go  to  the 
next  of  kin  which  in  this  case  is  the  son,  Prank. 

The  second  question  is,  the  trust  fund  yielding  an 
annual  revenue  largely  in  excess  of  the  amount  required 
to  be  paid  to  the  son,  can  the  court  distribute  the  corpus 
of  the  estate  leaving,  however,  enough  to  protect  the 
annual  payments  required  by  the  will?  The  lower  court 
took  the  position  that  as  the  income  of  the  trust  yielded  • 
many  times  the  sum  of  twenty  dollars  per  annum  re- 
quired to  be  paid  to  the  cestui  que  trust,  it  was  un- 
necessary to  maintain  the  trust,  except  to  reserve  enough 
to  amply  secure  the  annual  sum  due  to  the  son.  "When 
a  fund  is  given  upon  trust  to  pay  over  certain  annuities 
out  of  the  income  and  to  accumulate  the  rest,  and  the 
fund  and  accumulations  are  given  after  the  death  of  the 
Vol.  Lxm— 7  ^ 
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annuitants  to  a  legatee  absolutely^  the  legatee  is  not 
entitled  to  stop  the  accumulations  during  the  lives  of  the 
annuitants^  and  to  ask  for  payment  of  the  fund  pro- 
viding for  the  annuities.  So  far  as  the  accumulations 
extend  beyond  the  statutory  period,  the  income  is  undis- 
posed of  and  goes  to  the  heir  at  law  or  next  of  kin'^ : 
Theobald  on  Wills,  Ed.  of  1881,  p.  448;  Perguson^s  Est, 
223  Pa.  530;  Mitcheson's  Est.,  11  W.  N.  C.  547,  Pen- 
EOSB,  J. ;  Estate  of  Thomas  Mellon,  16  Philadelphia  323. 

In  Talbot  v.  Jevers,  L.  R.  20  Eq.  255,  under  a  statute 
similar  to  ours  the  very  point  was  raised  and  it  was  de- 
cided that  the  remainderman  who  had  a  vested  interest 
to  take  effect  in  possession  after  the  death  of  the  annui- 
tant, the  fund  being  largely  in  excess  of  what  was 
needed,  had  no  right  during  the  life  of  the  annuitant  to 
ask  for  the  payment  to  him  of  the  fund,  after  provision 
had  been  made  for  the  annuity.  This  decision  was  fol- 
lowed in  Weatherall  v.  Thornburgh,  L.  R.  Vol,  VIII, 
Ch.  D.  261,  quoted  in  Mitcheson's  Est. 

In  McKee's  App.,  96  Pa.  277,  where  the  corpus  of  the 
estate  was  largely  in  excess  of  the  requirements  of  the 
annuity  it  was  held  that  the  remaindermen  whose  in- 
terests were  vested  were  not  entitled  to  a  part  of  the 
corpus  until  the  death  of  the  annuitant.  See  also  Bid- 
die's  App.,  99  Pa.  525.  The  intention  of  the  testator  was 
to  postpone  payment  of  the  principal  until  the  death  of 
his  son :  Packer's  Est,  246  Pa.  97  (109).  When  the  in- 
terest of  the  annuitant  in  a  portion  of  such  capital  ap- 
pears and  the  purpose  of  the  testator  is  so  expressed  that 
there  shall  be  no  passing  of  the  corpus  until  the  death 
of  the  annuitant,  there  is  no  warrant  to  change  this  pro- 
vision of  the  will  by  reducing  the  amount  of  the  trust 
estate.  This  is  in  accord  with  the  English  authorities 
and  we  think  our  own.  We  conclude  that  the  court  erred 
in  distributing  any  portion  of  the  principal. 

The  decree  is  reversed  and  the  record  is  remitted  in 
order  that  distribution  may  be  made  in  accordance  to 
this  opinion.    Appellees  to  pay  the  ccMSts, 
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Nagle's  Estate  (No.  2). 

Opinion  by  Tbexlbr,  J.,  May  8, 1916 : 

For  the  reason  set  forth  in  the  opinion,  No.  53,  Oc- 
tober Term,  1915,  in  the  Estate  of  Reuben  Nagle,  Appeal 
of  Jacob  B.  Bingaman,  Committee,  the  judgment  is  re- 
versed.    Appellee  for  costs. 


Si)eier  v.  Locust  Laundry,  Api)ellant. 

Master  and  servant — Contract  of  employment — Distinct  cove- 
nants— Consolidation  of  action. 

Where  a  contract  of  employment  admitted  to  be  an  entire  con- 
tract provides  for  the  payment  of  weekly  installments  of  wages  and 
also  provides  that  certain  personal  property  belonging  to  the  plain- 
tiff should  become  vested  in  the  defendant  at  the  end  of  the  con- 
tract upon  the  payment  of  a  stated  sum  by  the  defendant  to  the 
plaintiff,  and  the  plaintiff  after  an  alleged  wrongful  discharge 
brings  suit  before  the  termination  of  the  contract,  for  the  stated 
amoimt,  and  after  the  termination  of  the  contract  brings  a  suit  in 
another  Court  of  Common  Pleas  of  the  same  county  for  the  wages 
due,  the  two  actions  may  be  consolidated  in  one  of  the  courts  and 
the  plaintiff  may  be  i>ermitted  to  amend  his  statement  in  the  con- 
solidated action  so  as  to  join  both  claims.  Such  a  consolidation  of 
the  action  is  not  a  '^ansfer  of  cases"  within  the  meaning  of  Rule 
5  of  the  Court  of  Common  Pleas  of  Philadelphia. 

Where  a  suit  has  been  brought  by  an  employee  against  his  em- 
ployer to  recover  an  installment  of  wages  after  an  alleged  wrong- 
ful discharge,  an  adjudication  that  the  discharge  was  in  fact  unlaw- 
ful in  such  suit,  is  res  adjudicata  as  to  that  question  in  a  subsequent 
suit  for  another  installment  of  wages. 

Where  a  contract  of  employment  contains  not  only  a  provision 
for  the  payment  of  wages,  but  also  a  provision  for  the  payment  by 
the  employer  to  the  employee  for  certain  personal  property  of  the 
plaintiff,  upon  the  termination  of  the  contract,  a  suit  for  wages 
for  an  alleged  wrongful  discharge  before  the  contract  was  termi- 
nated does  not  bar  the  plaintiff  from  bringing  an  action  after  the 
termination  of  the  contract  for  the  money  due  him  for  the  per- 
sonal property. 
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Where  a  servant  has  been  discharged  before  the  expiration  of 
bis  term  of  employment  without  sufficient  excuse,  he  is  neverthe- 
less bound  to  use  reasonable  efforts  to  obtain  employment  else- 
where; but  the  burden  of  showing  that  by  reasonable  efforts  he 
might  have  found  such  employment,  is  upon  the  defendant. 

Appeals — Assignments  of  error — Practice,  Supreme  Court. 

An  assignment  of  error  which  simply  avers,  in  the  language  of 
the  pleader,  that  the  court  erred  in  this  or  that  respect,  is  insuf- 
ficient The  judgment^  decree  or  final  order  must  be  set  out  in  the 
assignment. 

Argued  Nov.  26, 1915.  Appeal,  No.  265,  Oct.  T.,  1915, 
by  defendant,  from  order  of  C.  P.  No.  1,  Philadelphia 
Co.,  Dec.  T.,  1912,  No.  4952,  making  absolute  rule  to 
consolidate  actions  and  to  amend  statement  in  case  of 
Herman  Speier  v.  Locust  Laundry.  Before  Rice,  P.  J., 
Oblady,  Head,  Kephart  and  Trexleb,  JJ.    Affirmed. 

Rules  to  consolidate  actions  and  to  permit  amendment 
of  statement. 

The  facts  appear  by  the  report  of  the  former  appeal, 
56  Pa.  Superior  Ct.  323,  and  by  the  opinion  of  the  Su- 
perior Court. 

Errors  assigned  were  in  the  following  form : 

1.  The  learned  court  erred  in  making  absolute  the 
plaintiff's  rule  to  consolidate  the  action  pending  in  the 
Court  of  Common  Pleas  No.  3,  of  Philadelphia  County, 
as  of  December  Term,  1912,  No.  3697,  with  the  case  pend- 
ing in  the  Court  of  Common  Pleas  No.  1,  of  Philadelphia 
County,  as  of  December  Term,  1912,  No.  4952. 

2.  The  learned  court  erred  in  making  absolute  the 
plaintiff's  rule  to  show  cause  why  the  statement  of  claim 
filed  in  the  cause  should  not  be  amended. 

3.  The  learned  court  erred  in  making  absolute  the 
plaintiff's  rule  for  judgment  for  the  amount  in  which  the 
affidavit  of  defense  is  insufficient. 

4  The  learned  court  erred  in  not  holding  that  the  affi- 
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davit  of  defense  of  the  defendant,  and  its  plea  in  abate- 
ment were  good  defenses. 

5.  The  learned  court  erred  in  not  holding  that  the 
actions  previously  brought  in  the  Court  of  Common 
Pleas  No.  3,  of  Philadelphia  County,  upon  the  same  con- 
tract, were  a  bar  to  the  present  suit. 

6.  The  learned  court  erred  in  not  holding  that  but  one 
action  could  be  brought  for  a  single  breach  of  the  same 
contract. 

7.  The  learned  court  erred  in  not  holding  that  the 
present  action  was  improperly  brought  in  indebitatus 
assumpsit. 

8.  The  learned  court  erred  in  not  holding  that  the  con- 
tract subsisting  between  the  parties  was  entire  and  in- 
divisible. 

9.  The  learned  court  erred  in  not  giving  judgment  on 
the  pleadings  in  favor  of  the  defendant. 

Ghas.  S.  Wood,  for  appellant. — The  court  erred  in 
making  absolute  the  plaintiff's  rule  to  consolidate  the 
action  pending  In  the  Court  of  Common  Pleas  No.  3  with 
the  present  cause :  Todd  v.  Quaker  City,  Etc.,  Ins.  Co., 
9  Pa.  Superior  Ct.  371 ;  Brennan's  Est.,  65  Pa.  16;  Gan- 
non V.  Fritz,  79  Pa.  303;  Bair  v.  Hubartt,  139  Pa.  96; 
Webster  v.  Coal  and  Coke  Co.,  201  Pa.  278;  Trescott  v. 
Bank,  212  Pa.  47;  Mendenhall  v.  Mendenhall,  12  Pa. 
Superior  Ct.  290 ;  Haines  v.  Young,  13  Pa.  Superior  Ct. 
303;  KunkeFs  Est.,  21  Pa.  Superior  Ct.  200. 

Furthermore,  the  plaintiff's  pleadings  are  defective, 
and  do  not  set  forth  a  legal  cause  of  action  because  they 
must  (1)  declare  specially  on  the  contract;  (2)  must 
aver  performance  or  excuse  of  nonperformance  to  time 
of  discharge;  (3)  must  aver  continued  readiness  and 
willingness  to  perform  to  the  end ;  (4)  must  aver  it  was 
for  period  plaintiff  was  prevented  from  performance. 
The  plaintiff  must  show  he  made  efforts  to  obtain  em- 
ployment and  failed :  Emery  v.  Steckel,  126  Pa.  17L 
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*  Henry  J.  Scott,  with  him  Reuben  Levi,  for  appellee, 
cited  on  the  merits  of  the  case :  National  M.  E.  B.  Co.  v. 
Am.  M.  E.  B.  Co.,  246  Pa.  78;  American,  Etc.,  Steel 
Company  v.  Hotel  Company,  226  Pa.  461;  Elm  City 
Lumber  Company  v.  Haupt,  50  Pa.  Superior  Ct.  489. 

Cited  as  to  the  right  of  appellee  to  consolidate  the 
actions :  Meikle  v.  Ins.  Co.,  243  Pa.  557 ;  Hershey  v.  Ker- 
baugh,  242  Pa.  227;  Stradley  v.  Bath  Portland  Cement 
Co.,  228  Pa.  108;  Pennock  v.  Kennedy,  153  Pa.  579; 
Schwan  v.  Kelly,  173  Pa.  65. 

Opinion  by  Rice,  P.  J.,  May  8, 1916 : 

The  judgment  of  this  court  on  the  former  appeal  (56 
Pa.  Superior  Ct.  323)  did  not  abate  the  action.  The 
plaintiff  still  had  two  actions  pending,  the  present  one 
and  the  prior  action  in  C.  P.  No.  3 ;  both  claims  arose 
directly  out  of  the  same  contract,  which  was  conceded  by 
the  pleadings  to  be  an  entire  contract;  both  claims  were 
due  at  the  inception  of  the  first  suit ;  both  were  money 
demands ;  and  both  involved,  if  they  did  not  entirely  de- 
pend upon,  the  same  breach  of  contract,  namely  the 
wrongful  discharge  of  the  plaintiff.  As  was  further 
pointed  out  in  the  opinion  rendered  on  the  former  appeal 
there  is  no  conceivable  reason  why  both  claims  could 
not  be  joined  in  one  action,  and  there  are  many  good 
reasons  why  they  should  be.  It  follows  that  the  defend- 
ant's objection  against  being  compelled  to  defend  both 
actions  was  good  and  still  remained  notwithstanding 
the  judgment  entered  by  this  court  on  the  former  appeal. 
But  this  objection  did  not  go  to  the  merits  of  either 
action,  and  could  be  removed.  This  being  the  situation, 
the  plaintiff  obtained  orders,  (1)  consolidating  the  two 
actions;  (2)  permitting  him  to  amend  his  statement  so 
as  to  join  both  claims,  and  subsequently  amended  his 
statement  accordingly.  If  the  purpose  and  effect  of  the 
first  of  these  orders  had  been  simply  to  transfer  the  case 
pending  in  C.  P.  No.  3  from  that  court  to  C.  P.  No.  1  for 
trial  in  connection  with  the  case  pending  in  the  latter 
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court,  there  would  be  merit  in  the  appellant's  contention 
that  the  order  was  not  authorized  by  Rule  5  of  the  Com- 
mon Pleas,  entitled,  "Transfer  of  Cases."  But  as  shown 
by  the  petition  such  was  not  the  purpose  for  which  the 
order  was  applied,  and  when  the  order  is  considered  in 
connection  with  the  order  permitting  the  plaintiflPs 
statement  to  be. amended,  it  is  very  clear  that  such  was 
not  the  effect.  The  object  was  to  correct  the  mistake  the 
plaintiff  had  made  in  splitting  up  his  demands,  and  it 
•is  needless  to  say  that  he  had  not  irretrievably  lost  his 
right  to  recover  either  of  them  by  that  initial  mistake. 
By  obtaining  the  first  order  and  then  amending  his 
statement  pursuant  to  leave  of  court  granted  by  the 
second  order  the  plaintiff  as  effectually  precluded  him- 
self from  further  prosecuting  the  action  in  C.  P.  No.  3, 
as  if  he  had  discontinued  it,  (which  unquestionably  he 
might  have  done)  and  at  the  same  time  put  himself  in 
position  to  recover  his  entire  demand,  if  the  facts  war- 
ranted such  recovery.  Thereby  the  technical  objection, 
originally  pleadable  in  abatement,  was  removed  and  the 
substantive  rights  of  both  parties  were  preserved. 
The  action  of  the  court,  viewed  as  a  connected  whole  in 
the  light  of  the  special  facts  of  the  case,  was  outside  of 
and  not  supported  by  Rule  5  of  the  Common  Pleas,  it  is 
true,  but  it  was  not  in  violation  of  it  and  was  eminently 
fair  and  just,  as  well  as  legal. 

The  amended  statement  of  claim  embraced  the  two 
demands  which  had  been  embraced  in  the  two  actions 
thus  consolidated.  They  were,  first,  for  the  salary  ac- 
cruing between  March  23, 1912,  and  November  28, 1912, 
the  end  of  the  contract  period,  second,  for  the  money  due 
under  the  clause  of  the  contract  relating  to  the  wagon, 
harness,  route,  etc.  It  is  alleged  in  the  statement  of  the 
claim  and  admitted  in  the  affidavit  of  defense  that  the 
plaintiff,  upon  being  discharged  from  employment  on 
March  9, 1912,  brought  three  separate  actions  for  |25.00 
each,  being  the  salary  due  for  the  weeks  ending  March 
9,  March  16,  March  23, 1912,  which  actions,  having  been 
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brought  into  the  Comipon  Pleas  by  appeal,  were  put  at 
issue,  tried  together,  and  resulted  in  verdicts  in  plain- 
tiflPs  favor  for  the  sums  claimed,  with  interest,  and 
which  the  defendant  satisfied  by  payment.  Both  parties 
concur  in  claiming  that  these  former  recoveries  have  a 
conclusive  effect  in  the  present  issue,  but  they  differ  as 
to  what  that  effect  is.  The  plaintiflPs  contention  is  that 
they  are  conclusive  upon  the  question  of  the  wrongful- 
ness of  his  discharge,  which  the  defendant  by  its  affidavit 
of  defense  attempts  to  raise ;  while  the  defendant  con- 
tends that  they  are  a  complete  bar  to  the  present  action. 

We  fail  to  see  how  they  can  be  held  to  be  a  bar  to  the 
action  so  far  as  it  relates  to  the  clause  of  the  contract 
whereby,  at  the  expiration  of  eighteen  months  from  the 
date  of  the  contract  and  upon  payment  by  the  defendant 
to  the  plaintiff  of  f350.00,  the  title  to  the  property  should 
vest  in,  the  defendant  Evidently  the  parties  intended 
that  vesting  of  the  title  and  payment  of  the  price  should 
occur  at  the  same  time.  There  is  nothing  in  the  con- 
tract, and  no  principle  of  law,  that  put  it  in  the  power  of 
the  defendant,  at  its  own  ex-parte  election,  to  advance 
the  time  when  the  title  would  vest;  and  if  it  could  not 
do  that  directly,  it  could  not  do  it  indirectly  by  wrong- 
fully  discharging  the  plaintiff  and  thus  breaking  the 
contract.  The  plaintiff  was  not  bound  to  take  back  the 
property  when  he  was  wrongfully  discharged,  even 
though  it  was  tendered,  but  had  a  right  to  wait  until  the 
expiration  of  the  eighteen  months  before  asserting  his 
claim  under  this  clause  of  the  contract  It  follows  that 
he  was  not  barred  from  recovering  it  by  not  including 
it  in  the  actions  for  salary  brought  by  him  long  before 
the  expiration  of  that  period. 

So  far  as  the  demand  for  balance  of  salary  not  sued 
for  and  recovered  in  the  first  three  actions  is  concerned, 
the  decision  of  the  main  question  is  ruled  by  Allen  v. 
International  Text  Book  Company,  201  Pa.  579,  and 
Stradley  v.  Bath  Portland  Cement  Co.,  228  Pa.  108.  In 
the  first  of  these  cases  it  was  held  that  where  a  person 
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is  employed  for  a  definite  period  at  a  fixed  salary  pay- 
able in  weekly  installments^  and  is  discharged  during  the 
period,  and  two  weeks  afterwards  sues  for  two  install- 
ments of  his  salary  and  recovers  a  judgment  which  is 
paid,  such  a  judgment  conclusively  establishes  the 
wrongfulness  of  the  discharge,  and  in  an  action  brought 
after  the  period  of  employment  had  expired  to  recover 
salary  for  the  balance  of  the  year,  the  question  of  the 
wrongfulness  of  the  plaintiffs  discharge  cannot  again 
be  inquired  into,  and  the  defendant  is  confined  to  proof 
of  payment,  or  release,  or  of  facts  in  mitigation  of  dam- 
ages. The  same  principle  was  recognized  and  applied  in 
the  Stradley  case  w;here  it  was  further  held,  that  where 
an  employee  under  such  a  contract  has  been  wrongfully 
discharged,  he  can,  if  he  sees  fit  bring  a  separate  action 
as  each  installment  of  salary  falls  due;  yet  if  no  action 
is  brought  until  more  than  one  is  due,  all  installments 
that  are  then  due  must  be  included  in  the  one  action ; 
and  if  an  action  is  brought  when  more  than  one  is  due,  a 
recovery  in  such  action  will  be  an  effectual  bar  to  a 
second  suit  brought  to  recover  installments  which  were 
due  at  the  time  of  the  inception  of  the  first  action ;  and 
this  on  the  theory  that  a  judgment  settles  everything  in- 
volved in  the  right  to  recover,  not  only  matters  that  were 
raised,  but  those  which  might  have  been  raised.  It  is 
argued  by  appellant's  counsel  that  at  the  time  of  obtain- 
ing judgment  in  the  first  of  the  three  actions  above  re- 
ferred to  "at  least  four  weeks'  salary  was  due,  and  in 
taking  judgment  for  only  one  week  the  three  weeks 
omitted  must  at  least  be  deducted  from  the  present  claim 
under  the  reasoning  in  Stradley  v.  Bath  Portland  Ce- 
ment Company."  This  contention  cannot  be  sustained. 
The  question,  under  the  principle  of  that  decision,  is  not 
what  installments  of  salary  were  due  at  the  time  of  tak- 
ing judgment  in-  that  action,  but  what  were  due  at  the 
time  of  bringing  suit,  and  as  it  does  not  appear  by  the 
record  of  the  action,  as  printed  in  the  appellant's  paper 
book,  that  any  other  installment  than  the  one  for  which 
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the  action  was  brought  was  due  at  that  time,  the  recovery 
therein  was  not  a  bar  to  the  recovery  of  subsequently  ac- 
cruing installments. 

Some  criticism  is  made  of  the  plaintiflPs  statement  of 
claim,  but  we  think  they  are  not  well  founded.  The 
plaintiff  averred  in  his  statement  "that  he  performed  his 
duties  and  faithfully  carried  out  the  terms  of  the  con- 
tract" ;  that  he  was  paid  the  stipulated  salary  from  the 
beginning  of  his  employment  until  the  week  commencing 
March  2,  1912;  that  at  the  end  of  that  week  he  was  dis- 
charged without  cause  and  payment  of  salary  was  re- 
fused ;  and  that  under  the  terms  of  the  contract  the  de- 
fendant owed  him,  at  the  time  of  plaintiff's  suit  the 
balance  of  |25.00,  per  week  for  each  and  every  week 
from  March  23,  1912,  until  the  termination  of  the  con- 
tract, to  wit:  November  26,  1912.  These  averments 
were  sufficient  in  form  and  substance  to  require  an  affi- 
davit of  defense.  True,  where  a  servant  has  been  dis- 
charged before  the  expiration  of  his  term  of  employ- 
ment, without  sufficient  excuse,  he  is  nevertheless  bound 
to  use  reasonable  efforts  to  obtain  employment  else- 
where; but  the  burden  of  showing  that  by  .reasonable 
efforts  he  might  have  found  such  employment  is  upon  the 
defendant:  Emery  v.  Steckel,  126  Pa.  171;  Coates  v. 
Allegheny  Steel  Co.,  234  Pa.  199;  Heyer  v.  The  Cun- 
ningham Piano  Co.,  6  Pa.^Superior  Ct.  504.  There  is  no 
allegation  in  the  affidavit  of  defense  that  the  plaintiff  in 
this  case  neglected  any  opportunity  of  employment  and 
in  entering  judgment  the  court  evidently  made  full  al- 
lowance for  his  actual  earnings  under  the  employment 
that  is  averred. 

The  assignments  of  error  are  justly  criticised  by  the 
appellee's  counsel;  they  are  defective  under  the  prin- 
ciples enunciated  in  Prenatt  v.  Messenger  Printing  Co., 
241  Pa.  267,  and  Browarsky's  Est.,  252  Pa.  35.  We 
have,  however,  considered  the  questions  sought  to  be 
raised  by  them. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Eobins's  Case. 

Poor  laws — Insane  poor — Liahility  of  poor  district — Settlement,, 
An  order  imposing  the  cost  of  support  of  an  indigent  insane 
person  in  the  State  hospital  for  the  insane  on  a  particular  poor 
district  will  be  set  aside  where  there  is  nothing  in  the  proceedings 
to  disclose  that  the  insane  person  ever  had  a  legal  settlement  in 
the  poor  district  charged,  or  that  she  was  actually  in  that  district 
when  her  disability  began,  or  that  she  was  in  the  district  when  the 
proceedmgs  were  instituted,  or  that  she  was  a  poor  person  when 
she  resided  in  the  district  sixteen  years  before  the  proceedings  were 
instituted. 

Argued  Dec.  14, 1915.  Appeal,  No.  361,  Oct  T.,  1915, 
by  the  Managers  for  the  Relief  and  Employment  of  the 
Poor  of  Germantowi^  Township,  from  order  of  Q.  S. 
Philadelphia  Co.,  Miscellaneous  Docket  for  support  in 
case  of  Maleen  A.  Bobins,  a  lunatic.  Before  Bice,  P.  J., 
Orlady,  Head,  Poetee,  Henderson,  Kephaet  and  Trex- 
LBR,  JJ.     Beversed. 

Petition  for  order  of  support. 

The  opinion  of  the  Superior  Court  states  the  facts. 

Error  assigned  was  the  order  of  the  court,  quoted  in 
the  opinion  of  the  Superior  Court. 

Paul  Reilly,  for  appellant,  cited :  Taylor  Overseers  v. 
Shenango  Overseers,  114  Pa.  394. 

Henry  K.  Fries,  for  Directors  of  the  Poor  and  of  the 
House  of  Employment  for  the  Township  of  Oxford  and 
Lower  Dublin  of  Philadelphia  County,  cited:  Milford 
Twp.  Overseers  v.  McCoy,  2  P.  &  W.  432 ;  Overseers  of 
the  Poor  of  Washington  Twp.  v.  East  Franklin  Twp. 
Overseers,  3  Penny.  107;  Penn  Twp.  Overseers  v.  Se- 
linsgrove  Overseers,  18  W.  N.  C.  142. 
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Opinion  by  Rice,  P.  J.,  May  8, 1916 : 

These  proceedings  were  begun  by  the  petition  of  Marie 
L.  Robins  praying  the  court  to  make  an  order  on  the 
German  town  Poor  Board  of  Philadelphia  for  the  support 
of  Maleen  A.  Robins^  her  daughter,  at  the  State  hospital 
for  the  insane  at  Norristown.  The  petition  alleged 
that  Maleen  A.  Robins  was  then,  and  had  been  for  some 
time  past,  deprived  of  her  reason;  that  "she  is  poor, 
without  any  means  whatever,  and  has  no  relatives  who 
are  able  to  provide  for  her  maintenance,  except  pe- 
titioner who  will  pay  |1.75  per  week  for  the  support  of 
her  daughter  at  the  hospital."  As  will  be  seen  later,  it 
is  important  to  notice  that  this  allegation  as  to  her  in- 
digence refers  to  the  present  time,  not  to  the  time  when 
she  became  insane  or  resided  in  Germantown.  The  pro- 
ceedings on  the  petition  were  quite  informal.  The  com- 
mon practice  of  granting  a  rule  to  show  cause  was  not 
followed,  and  no  answer  was  filed.  This  informality, 
however,  is  not  fatal  to  proceedings,  for  at  the  hearing 
upon  the  petition  the  petitioner,  Oxford  and  Lower 
Dublin  Poor  District,  and  Germantown  Poor  District, 
were  each  represented  by  counsel,  testimony  was  taken 
and  it  was  agreed  that  the  lunatic  was  within  the 
limits  of  the  Oxford  and  Lower  Dublin  district  At  the 
conclusion  of  the  hearing  the  court  made  an  order  that 
she  be  taken  to  the  State  hospital  for  the  insane  at  Nor- 
ristown, and  be  detained  and  supported  there  "at  the 
expense  of  the  Germantown  Poor  Board  of  Philadelphia 
so  long  as  she  continues  of  unsound  mind,  or  until  she  is 
thence  discharged  by  due  process  of  law" ;  also,  that  the 
petitioner  pay  to  the  Germantown  Poor  Board  |1.75  per 
week  for  the  support  of  the  lunatic  in  the  hospital,  until 
further  ordered.  The  whole  order  is  assigned  for  error 
on  this  appeal  by  the  Germantown  Poor  Board,  but  the 
part  with  which  the  appellant  is  particularly  concerned 
and  which  is  complained  of  in  the  argument  is  that 
which  we  have  quoted.  Does  the  record  show  tjiat  the 
Gtermantown  Poor  Board  is  chargeable? 
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The  Act  of  June  22,  1897,  P.  L.  177,  Sec.  1,  provides 
that  in  all  cases  of  commitment  of  indigent  persons  to 
any  of  the  State  hospitals  for  the  iosane,  it  shall  be  the 
duty  of  the  court  "in  making  such  commitment  to  de- 
termine the  legal  residence  of  such  indigent  person," 
whether  such  settlement  be  within  the  Commonwealth  or 
in  any  other  state  or  county.  The  order  under  review 
does  not  affirmatively  and  expressly  show  a  determination 
of  this  important  fact.  But  assuming  that  it  implies  a 
finding  by  the  court  of  the  facts  alleged  in  the  petition, 
the  question  arises  whether  under  those  facts  the  Gter- 
mantown  Poor  District  is  chargeable.  In  addition  to  the 
facts  already  alluded  to,  particular  attention  should  be 
called  to  the  allegation  of  the  petition  as  to  residence.  It 
reads  as  follows:  "She  resided  at  148  Apsley  street, 
Germantown,  Philadelphia,  for  upwards  of  two  years 
and  while  living  there  lost  her  mind  and  was  taken  to  a 
private  asylum  in  Connecticut  for  treatment  where  she 
remained  several  years  and  was  finally  brought  back  to 
the  Friends  Asylum''  (this  being  in  Oxford  and  Lower 
Dublin  Poor  District)  "about  three  years  ago  where  she 
has  remained  ever  since."  It  will  be  observed  that  the 
petition  does  not  allege  that  her  legal  settlement  ever 
was  in  the  Germantown  district;  nor  does  it  allege  the 
facts  which  under  the  statute  in  force  at  the  time  she 
resided  in  Germantown,  warrant  the  conclusion  that 
she  had  gained  such  settlement  in  that  district  See 
Overseers  of  Taylor  v.  Overseers  of  Shenango,  114  Pa. 
394.  It  is  argued  that,  even  though  she  never  gained  a 
legal  settlement  in  Germantown  Poor  District,  that  dis- 
trict is  chargeable  under  Section  5  of  the  Act  of  June  18, 
1836,  P.  L.  541,  which  reads  as  follows :  "It  shall  also 
be  the  duty  of  the  overseers  of  every  district  to  furnish 
relief  to  every  poor  person  within  the  district,  not  hav- 
ing a  settlement  therein,  who  shall  apply  to  them  for  a 
relief,  until  such  person  can  be  removed  to  the  place  of 
his  settlement."  The  answer  to  this  contention  is  (1) 
the  lunatic  was  not  within  the  Germantown  district  at 
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the  time  the  proceeding  was  instituted,  and  (2)  it  is  not 
alleged  in  the  petition  that  when  she  resided  there,  fif- 
teen or  sixteen  years  before,  she  was  a  "poor  person" 
within  the  meaning  of  the  poor  laws.  The  case  of  Over- 
seers of  Taylor  v.  Overseers  of  Shenango,  supra,  is  di- 
rectly in  point  There  the  pauper  boarded  and  lodged, 
at  the  time  he  was  injured  and  became  a  fit  subject  for 
relief  under  the  poor  laws,  in  Shenango  Township,  but 
received  the  injury  that  disabled  him  in  Taylor  Town- 
ship. He  had  no  legal  settlement  in  either  township. 
It  was  held  upon  consideration  of  Section  5  of  the  Act  of 
1836,  that  the  latter  poor  district  was  chargeable. 
Speaking  of  that  section  the  court  said :  "If  such  poor 
person  has  no  legal  settlement  in  the  Commonwealth,  he 
cannot  of  course  be  removed,  and  it  necessarily  follows 
that  the  overseers  of  the  district  in  which  he  first  became 
helpless  and  a  fit  subject  of  relief  must  provide  that  re- 
lief, until  the  necessity  therefor  ceases;  in  other  words, 
the  duty  to  extend  relief  is  immediately  cast  upon  the 
district  where  the  pauper  is  when  the  necessity  arises, 
and  that  necessity  cannot  be  avoided  by  carrying  a  sick 
and  disabled  pauper  out  of  the  district.''  In  order  to 
bring  the  case  within  the  section  as  thus  construed,  it 
was  not  sufficient  to  allege  that  Maleen  A.  Robins  became 
insane  while  she  resided  in  the  Germantown  district; 
this  was  not  tantamount  to  saying  that  she  was  then  a 
"poor  person''  within  the  restrictive  and  technical  sense 
of  the  terms  as  used  in  our  poor  laws. 

It  results  from  the  foregoing  that,  whether  the  final 
order  be  viewed  by  itself  or  in  connection  with  the  alle- 
gations of  the  petition,  assuming  them  to  be  true,  the 
record  fails  to  show  expressly  or  by  necessary  impli- 
cation that  the  Germantown  Poor  District  is  chargeable; 
therefore  the  order  as  a  whole  cannot  be  sustained.  We 
have  alluded  to  the  fact  that  no  complaint  is  made  of  the 
commitment;  therefore  the  order  that  is  about  to  be 
made  will  not  stand  in  the  way  of  any  appropriate  pro- 
ceedings instituted  by  any  party  entitled  to  institute 
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them  for  the  ascertainment  of  the  proper  poor  district 
chargeable  with  the  support  and  maintenance  of  Maleen 
A.  Robins  while  she  is  confined  in  the  hospital  for  the 
insane.  See  Clearfield  Co.  v.  Cameron  Township  Poor 
District^  135  Pa.  86;  Montour  Co.  v.  Danville  &  Mahon- 
ing Poor  District,  50  Pa.  Superior  Ct.  267,  at  p.  274. 

The  order,  so  far  as  it  directs  that  Maleen  A.  Robins 
be  supported  at  the  expense  of  the  Qermantown  Poor 
Board  and  that  Marie  L.  Robins  pay  the  said  board  the 
sum  of  11.75  per  week,  is  reversed  and  set  aside,  without 
prejudice,  however,  to  the  right  of  any  party  entitled  to 
institute  them  to  institute  appropriate  proceedings  for 
the  ascertainment  of  J;he  proper  poor  district  chargeable 
with  the  support  and  maintenance  of  the  said  Maleen 
A.  Robins. 


Commonwealth,  ex  rel.,  v.  Owens,  Appellant. 

Hushand  and  wife — Order  of  support — Judgment — Certifying 
order  into  Common  Pleas — Striking  off  judgment — Act  of  May 
8, 1901,  P.  L.  US. 

Where^  a  married  woman  secures  an  order  in  the  Court  of  Quar- 
ter Sessions  on  her  husband  for  support,  and  on  the  praecipe  of  her 
attorney  to  which  is  attached  a  certificate  of  the  clerk  of  the 
Quarter  Sessions,  judgment  is  entered  in  the  Common  Pleas,  the 
judgment  will  not  be  stricken  off,  because  the  order  was  not  cer- 
tified by  the  Court  of  Quarter  Sessions,  or  because  the  judgment 
was  entered  for  the  amount  actually  in  default^  and  not  for  the 
penal  sum. 

Argued  March  8,  1916.  Appeal,  No.  12,  March  T., 
1916,  by  defendant,  from  order  of  Q.  S.  Lackawanna  Co., 
discharging  rule  to  strike  oflf  judgment  in  case  of  Com- 
monwealth, ex  rel.,  Mary  Evans  Owens,  v.  William  J. 
Owens.  Before  Orlady,  P.  J.,  Henderson,  Kbphart, 
Tbexlbr  and  Wiluam«,  J  J.    Affirmed. 
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Bule  to  strike  off  judgment.     Before  Edwards,  P.  J. 

From  the  record  it  appeared  that  William  J.  Owens, 
by  order  of  the  Court  of  Quarter  Sessions,  on  December 
11,  1909,  was  sentenced  to  pay  to  his  wife  for  her  main- 
tenance and  support  the  sum  of  twenty  dollars  monthly, 
the  first  payment  to  be  made  on  December  21,  1909.  It 
appears  that  the  defendant  paid  a  few  installments,  but 
he  has  defaulted  in  the  payments  from  March  21, 1910. 

The  order  of  Quarter  Sessions  was  certified  to  the 
Court  of  Common  Pleas,  by  the  clerk  of  the  Quarter  Ses- 
sions, and  judgment  entered  in  the  latter  court  for  the 
unpaid  installments,  amounting  to  |1,000.00,  with  inter- 
est on  the  unpaid  sums.  The  judgment  was  entered  by 
praecipe  of  attorney,  with  an  affidavit  as  to  the  number 
of  payments  in  default,  and,  as  stated,  with  a  certified 
copy  of  the  Quarter  Sessions  order  as  a  basis  for  the 
proceeding. 

Defendant  claimed  that  the  judgment  in  the  Common 
Pleas  is  irregular  and  should  be  stricken  oflf,  because 
the  order  had  not  been  certified  to  the  Common  Pleas 
by  the  Court  of  Quarter  Sessions,  and  because  the  Act 
of  1901,  did  not  contemplate  orders  involving  the  pay- 
ment of  money  on  installments. 

A.  A.  Voshurg,  with  him  J.  B.  Jenkins,  for  appellant, 
cited:  Kiehl  v.  Com.,  18  W.  N.  C.  505;  Com.,  ex  rel.,  v. 
DeBurt,  7  Pa.  Superior  Ct.  230;  Com.  v.  Ruff,  3  Dist. 
R.  561. 

Fred  A.  Hughes,  with  him  Oeo.  W.  Mdxey,  for  ap- 
pellee. 

Pee  Curiam,:  April  17, 1916 : 

It  is  not  suggested  that  the  judgment  which  the  de- 
fendant seeks  to  have  stricken  oflf,  is  for  a  wrong 
amount;  against  a  wrong  party,  or  that  there  is  any 
defect  in  the  record  on  which  it  Is  founded.  The  ques- 
tion involved,  as  presented  by  the  appellant,  assumes 
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that  the  judgment  which  he  seeks  to  have  opened  is 
based  upon  the  order  of  maintenance  made  by  the  Quar- 
ter Sessions,  which  was  certified  to  the  Common  Pleas  of 
the  same  county,  by  the  clerk  of  the  court  of  first  in- 
stance, who  is  the  proper  official  to  certify  such  orders, 
as  the  Act  of  1901  does  not  require  the  certificate  to  be 
made  by  the  court.  The  entry  of  the  judgment  for  the 
specified  sum  showing  dates  and  amounts  of  the  default 
did  the  defendant  no  harm,  and  the  alleged  irregularity  ' 
in  liquidating  the  amount  instead  of  entering  the  judg- 
ment for  the  penal  sum  stated  in  the  sentence  and  recog- 
nizance could  be  corrected  in  the  court  below,  or  in  this 
court  if  deemed  necessary  to  protect  the  defendant's 
rights. 

The  order,  discharging  the  rule  to  strike  oflf  the  judg- 
ment is  affirmed. 


Bighter  v.  Guenther  Lumber  Co.,  Appellant 

Master  and  servant — Damages — Appeals — Raising  question  for 
first  time  in  appellate  court. 

In  an  action  by  an  enlployee  against  his  employer  to  recover  for 
services  rendered,  where  it  appears  that  under  the  contract  of  em- 
ployment plaintiff  was  entitled  to  draw  fifty  dollars  per  week  **for 
traveling  and  living  expenses"  until  his  profits  accumulated,  and 
the  case  was  tried  without  objection  by  the  defendant  on  the  theory 
that  the  provision  as  to  advances  was  a  guaranty  as  to  a  minimum 
sum  to  be  paid  to  plaintiff,  the  defendant  cannot  in  the  appellate 
court  for  the  first  time  claim  that  such  provision  was  not  guar- 
anty. 

Argued  Dec.  15,  1915.  Appeal,  No.  317,  Oct.  T., 
1915,  by  defendant,  from  judgment  of  Municipal  Ct., 
Sept.  T.,  1914,  No.  64,  on  verdict  for  plaintiff  in  case  of 
Frederick  C.  Righter  v.  Guenther  Lumber  Company. 
Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kephart  and  Trexler,  JJ.  AflBrmed. 
Vol.  LXin — 8 
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Assumpsit  for  salary. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiflf  for  |177.30.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  diefendant. 

Samuel  L.  Howell,  with  him  John  Weaver,  for  ap- 
pellant— The  principal  sometimes  guarantees  that  the 
agent's  contemplated  commissions  shall  amount  to  a 
minimum  sum  in  a  given  period ;  but  an  agreement  by 
the  principal  to  advance  to  the  agent,  at  regular  inter- 
vals during  the  term  of  service,  certain  sums  on  account 
of  commissions  to  be  earned  does  not  constitute  such  a 
guaranty :  Menage  v.  Rosenthal,  187  Mass.  470 ;  Wilcox 
V.  Baer,  85  Mo.  App.  587;  Sculer  v.  McDowell,  Etc.,  & 
Co.,  38  Misc.  N.  Y.  786  and  78  N.  Y.  Supp.  836. 

Winfield  W.  Crawford,  for  appellee. 

Opinion  by  Tbexlbr,  J.,  May  8, 1916 : 

The  plaintiff  wrote  a  letter  to  the  defendant  in  which 
he  stated  the  terms  upon  which  he  would  enter  its  em- 
ploy. He  was  to  take  the  management  of  a  department 
of  its  business  and  to  buy  and  sell  for  it.  He  was  to  be 
paid  on  a  commission  basis.  Plaintiff  testified  that  his 
offer  was  accepted  and  that  he  entered  the  employ  of  the 
defendant.  He  was  furnished  with  business  cards,  ad- 
vertising samples,  and  a  stock  list.  He  secured  some 
orders  and  worked  for  the  company  for  four  weeks.  He 
gave  the  company  a  list  of  his  customers  with  some  of  his 
stationery,  and  the  correspondence  between  such  cus- 
tomers and  the  company  was  carried  on  through  the 
office  of  the  company  and  a  separate  letter  box  provided 
by  the  company  in  which  the  replies  were  deposited. 
Most  of  the  above  facts  are  denied  by  the  president  of 
the  defendant  corporation.    The  jury  believed  the  plain- 
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tiflPs  statement  and  there  was  ample  evidence  to  warrant 
a  finding  in  his  favor.  We  fail  to  see  how  the  court 
could  have  given  binding  instructions  in  favor  of  the  de- 
fendant. There  was  a  question  of  veracity  involved, 
the  decision  of  which  was  with  the  jury. 

The  only  other  question  is  as  to  the  damages  allowed 
to  the  plaintiff  by  the  jury  for  the  breach  of  the  con- 
tract. In  his  statement  plaintiff  fixed  his  damages  in 
addition  to  an  item  of  commission  on  a  previous  pur- 
chase, as  follows :  four  weeks'  drawing  account  at  |50.00 
per  week,  |200.00.  Under  his  arrangement  with  the  de- 
fendant he  was  entitled  to  draw  fifty  dollars  per  week 
"for  living  expenses  and  traveling*'  until  his  profits  ac- 
cumulated. The  defendant  now  urges  that  this  provi- 
sion as  to  advances  was  not  a  guarantee  as  to  a  minimum 
sum  to  be  paid  to  plaintiff,  and  that  such  sum  does  not 
furnish  the  measure  of  damages  for  the  breach  of  con- 
tract of  employment.  Unfortunately  for  the  defendant, 
this  point  was  not  raised  at  the  trial,  nor  does  it  appear 
that  it  was, put  forth  as  a  reason  for  a  new  trial.  From 
all  that  appears  on  the  record,  it  seems  to  have  been  an 
afterthought.  No  exception  was  taken  to  the  charge  of 
the  court  in  which  is  contained  instructions  as  to  the 
damages  claimed  by  the  plaintiff.  Since  it  was  not 
brought  to  the  notice  of  the  trial  judge,  it  cannot  be 
raised  here :  Beaver  Boro.  v.  Beaver  Val.  R.  R.  Co.,  217 
Pa.  280;  Rotograph  Co.  v.  Cressman,  41  Pa.  Superior 
Ct  14;  Walls  v.  Campbell,  23  W.  N.  C.  506;  Clark  v. 
Millett,  57  Pa.  Superior  Ct.  287;  Pitcaim  v.  Scully,  252 
Pa.  82. 

Assignments  are  all  overruled  and  the  judgment  is 
affirmed. 
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Beckford  v.  Review  Publishing  &  Printing  Com- 
pany, Appellant. 

Appeal  —  Review  —  Trial  hy  court  without  a  jury  —  Municipal 
Court  of  Philadelphia. 

The  Superior  Court  will  not  review  a  judgment  of  the  Municipal 
Court  of  Philadelphia  County  in  a  ease  tried  by  the  court  without 
a  jury  where  no  abuse  of  discretion  is  shown  on  the  part  of  the 
trial  judge. 

In  an  action  for  breach  of  contract  a  question  as  to  the  measure 
of  damages  raised  in  the  appellate  court  will  not  be  considered, 
where  the  record  shows  that  no  such  question  was  raised  in  the 
trial  court. 

Argued  Dec.  15, 1915.  Appeal,  No.  350,  Oct.  T.,  1915, 
by  defeiidant,  from  judgment  of  the  Municipal  Court 
Philadelphia  Co.,  Jan.  T.,  1915,  No.  102,  for  plaintiff  on 
case  tried  by  the  court  without  a  jury  in  suit  of  William 
Hale  Beckford  v.  Review  Publishing  and  Printing  Co. 
Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kephart  and  Trexler,  JJ.    AflBrmed. 

Assumpsit  to  recover  damages  for  breach  of  contract 
for  not  printing  and  delivering  to  plaintiff  a  book  ac- 
cording to  a  written  agreement. 

The  case  was  tried  by  one  of  the  judges  of  the  Munici- 
pal Court  of  Philadelphia  County  without  a  jury. 

Judgment  was  entered  for  plaintiff  for  f 595.95. 

A  motion  for  judgment  for  defendant  n.  o.  v.  was  dis- 
missed. 

Error  assigned  was  in  dismissing  motion  for  judg- 
ment for  defendant  n.  o.  v. 

E.  Cooper  Shapley,  with  him  Edwin  C.  Nevin,  for  ap- 
pellant 
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Clinton  A.  Sowers,  with  him  Robert  M.  Bernstein  and 
Ernest  M.  Vale,  for  appellee. 

Opinion  by  Trbxlbr,  J.,  May  8, 1916 : 

The  single  question  raised  by  the  assignments  of  error 
is  that  the  trial  judge  who  tried  the  case  without  a  jury, 
erred  in  entering  judgment  for  the  plaintiff.  Our  in- 
quiry is  whether  there  is  sufficient  evidence  to  support 
the  conclusion  reached  by  the  trial  judge. 

The  plaintiff  submitted  to  the  president  of  the  defend- 
ant corporation  the  manuscript  of  a  book  called  "The 
Child's  Crusade,"  and  received  an  estimate  in  writing 
for  its  printing  which  was  accepted  by  the  plaintiff  and 
the  terms  of  payment  arranged ;  one  hundred  dollars  on 
delivery  of  the  manuscript,  one  hundred  dollars  upon  the 
completed  proof  of  the  entire  book,  and  the  balance  on 
the  delivery  of  the  edition.  The  subscription  list  of  the 
plaintiff  was  submitted  to  the  defendant  and  the  state- 
ment made  to  him  that  the  book  had  to  be  out  before 
Christmas  as  delivery  before  that  time  had  Ifeen  prom- 
ised, and  the  defendant  agreed  to  complete  the  job  in 
time  for  such  delivery.  After  various  interviews  be- 
tween the  parties,  the  plaintiff  in  attempting  to  carry 
out  one  of  the  several  steps  required  for  the  completion 
of  the  work  gave  the  defendant's  officer  an  index  which 
the  latter  declined  to  receive  unless  he  was  paid  one  hun- 
dred and  fifty  dollars.  This  was  not  in  accordance  with 
the  agreement  and  the  plaintiff  had  the  undoubted  right 
to  refuse  to  make  said  payment,  and  thus  to  be  coerced 
into  paying  a  sum  which  was  not  due  under  the  contract. 
The  president  of  the  defendant  corporation  stated  that 
unless  the  above  sum  was  paid  he  would  distribute  the 
type.  He  thus  by  his  act  terminated  the  contract.  The 
plaintiff  sought  to  have  the  work  done  for  Christmas  de- 
livery, elsewhere,  but  failed.  This  brief  reference  to  the 
facts,  we  think  fully  supports  the  judgment  entered. 

The  question  as  to  the  proper  measure  of  damages  was 
not  raised  at  the  trial.    The  record  shows  that  no  points 
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were  submitted.  The  plaintiff  fixed  his  damages  by  the 
cost  of  the  book,  and  the  selling  price  of  the  same. 
Whether  this  was  correct  or  not  should  have  in  the  first 
instance  been  determined  at  the  trial.  It  is  now  too  late 
to  raise  it. 
Judgment  affirmed. 


Cimius,  Appellant,  v.  Edwardsville  Borough. 

Negligence  —  Boroughs  —  Hole  in  sidewalk  —  Setting  hack  of 
building. 

Where  an  owner  of  a  building  abutting  on  a  sidewalk  sets  back 
the  building,  but  still  continues  to  use  the  i>ortion  of  the  sidewalk 
previously  covered  by  the  building  for  the  purpose  of  displaying 
goods,  and  the  municipality  does  not  by  ordinance,  or  by  any 
other  act  assume  control  of  such  space,  the  municipality  cannot  be 
held  liable  for  injuries  to  a  person  who  fell  into  a  hole  in  the 
space. 

Argued  March  6,  1916.  Appeal,  No.  21,  March  T., 
1916,  by  plaintiff,  from  judgment  of  0.  P.  Luzerne  Co., 
June  T.,  1912,  No.  415,  for  defendant  n.  o.  v.  in  case  of 
Annetta  Cunius,  by  her  next  friend  and  father,  Elmer 
Cunius,  and  Elmer  Cunius  v.  Edwardsville  Borough. 
Before  Orlady,  P.  J.,  Henderson,  Kephart,  Trexlbr 
and  Williams,  JJ.    AflBrmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Woodward,  J. 

At  the  trial  it  appeared  that  the  plaintiff  fell  into  a 
hole  in  a  sidewalk  on  Main  street  in  the  Borough  of 
Edwardsville  on  May  10,  1911.  The  evidence  showed 
that  the  portion  of  the  sidewalk  where  the  hole  was  had 
been  previously  covered  by  a  building,  which  had  been 
set  back  by  its  owner.  The  owner  continued  to  use  this 
portion  of  the  sidewalk  for  displaying  goods,  and  there 
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was  no  evidence  that  the  borough  had  ever  recognized 
in  any  way  this  portion  of  the  sidewalk  as  a  part  of  the 
street  The  jury  returned  a  verdict  for  plaintiff  for 
J600.00,  and  for  the  plaintiflPs  father  |432,00.  Subse- 
quently  the  court  entered  judgment  for  defendant 
n.  o.  V. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

W.  Alfred  Valentine,  with  him  L.  Floyd  Hess  and 
Gomer  W.  Morgan,  for  appellants. — If  a  city  or  town  in- 
vites the  public  to  use  a  sidewalk,  although  it  may  be 
built  on  private  ground,  the  duty  is  imposed  of  keeping 
it  in  a  reasonably  safe  condition :  Parrell  v,  Plymouth 
Borough,  26  Pa.  Superior  Ct.  183;  Plattsmouth  v. 
Mitchell,  29  N.  W.  (Neb.)  593;  Veale  v.  Boston,  135 
Mass.  187 ;  Alger  v.  City  of  Lowell,  3  Allen  ( Mass. )  402 ; 
Haydent  v.  Attleborough  Inhabitants,  7  Gray  (Mass.) 
338. 

Eugene  A.  Brennan,  with  him  Jonah  R.  Davies,  for 
appellee,  cited:  Gowen  v.  Philadelphia  Exchange  Co., 
5  W.  &  S.  141. 

Opinion  by  Trbxlbr,  J.,  May  8, 1916 : 

In  Downing  v.  Coatesville  Borough,  214  Pa.  291,  the 
plaintiff  was  injured  by  falling  into  a  hole  in  a  sidewalk 
in  the  Borough  of  Coatesville.  There  was  evidence  that 
the  portion  of  the  street  in  which  the  hole  was  located 
had  been  thrown  open  to  public  use  by  a  former  owner 
of  an  adjoining  property,  but  there  was  no  evidence  that 
the  strip  in  question  had  been  accepted  as  a  public  street 
by  the  borough.  It  was  held  in  that  case  that  although 
the  throwing  open  of  a  lot  and  making  it  a  part  of  a 
street  may  amount  to  a  dedication  to  public  use  as 
against  the  owner,  nevertheless,  such  action  by  the  owner 
cannot  of  itself  make  the  land  part  of  the  street  so  as  to 
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bind  the  municipality.  Some  act  of  acceptance  on  the 
part  of  the  municipality  must  be  shown  before  it  can  be 
held  liable  for  failure  to  keep  in  repair,  etc. 

In  the  case  at  bar,  the  portion  of  the  pavement  in 
which  the  cellar  entrance  into  which  the  plaintiff  fell 
was  located,  had  formerly  been  covered  by  the  building 
on  the  premises.  Afterwards  the  front  of  the  building 
was  torn  away  and  the  building  set  back  and  the  inter- 
vening space  was  made  a  part  of  the  sidewalk  by  the 
owner,  but  his  tenant  continued  to  occupy  it  for  the  pur- 
pose of  displaying  goods,  and  the  owner  never  re- 
linquished his  ownership  or  control.  That  the  public 
used  the  intervening  space  as  a  means  of  passage  is  not  a 
determining  factor.  Mere  silence  on  the  part  of  the 
borough  does  not  imply  acceptance:  Steel  v.  Hunting- 
don Boro.,  191  Pa.  627.  It  did  not  appear  in  the  case 
that  the  borough  by  an  ordinance  or  by  any  other  act 
assumed  control  over  the  portion  in  question.  It  was 
incumbent  upon  the  plaintiff  to  produce  evidence  show- 
ing that  the  borough  accepted  the  part  of  the  sidewalk 
where  the  injury  occurred  or  in  some  manner  recognized 
it,  but  they  failed  to  do  this  and  the  court  was  right  in 
entering  judgment  for  defendant:  Gowen  v.  Philadel- 
phia Exchange  Co.,  5  W.  &  S.  141 ;  In  re  Alley  in  Pitts- 
burgh, 104  Pa.  622;  Com.  v.  Moorehead,  118  Pa.  344; 
Weiss  V.  So.  Bethlehem  Boro.,  136  Pa.  294;  Waters  v. 
Philadelphia,  208  Pa.  189;  Scott  and  Union  Township 
Road,  39  Pa.  Superior  Ct.  361. 

We  need  not  consider  the  question  of  contributory 
negligence. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Green  v.  Philadelphia,  Appellant. 

Negligence — Municipalities — Hole  in  sidewalk — Notice — Time, 
In  an  action  against  a  city  to  recover  damages  for  personal  in- 
juries  sustained  by  a  woman  who  fell  into  a  coal  hole  in  a  side- 
walk, no  recovery  can  be  had  where  the  testimony  offered  by  the 
plaintiff  shows  that  the  cover  for  the  hole  was  too  small  and  would 
sometimes  tilt,  but  that  the  defect  was  one  that  could  only  be  ob- 
served by  a  very  close  examination. 

To  charge  a  municipality  with  constructive  notice  the  defect 
must  be  apparent  by  a  reasonable  insi>ection,  and  a  reasonable  time 
must  elapse  before  the  city  can  be  charged  with  notice,  but  where 
the  defect  can  only  be  noticed  .by  a  close  inspection,  the  length  of 
time  it  has  existed  becomes  immaterial. 

Argued  Nov.  30, 1915.  Appeal,  No.  176,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  3,  Philadel- 
phia Co.,  June  T.,  1912,  No.  2572,  on  verdict  for  plain- 
tiff in  case  of  William  M.  Green  and  Sarah  Green,  his 
wife,  V.  City  of  Philadelphia.  Before  Rice,  P.  J.,  Or- 
i^DY,  Head,  Porter,  Henderson,  Kephart  and  Trex- 
LER,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries, 
sustained  by  falling  into  a  coal  hole  in  the  sidewalk  of 
the  premises,  1744  Lombard  street,  in  the  City  of  Phila- 
delphia.   Before  McMichael,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |200.00.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

W.  O.  Wilson,  with  him  D.  J.  Callagan,  Assistant  City 
Solicitor,  and  Michael  J.  Ryan,  City  Solicitor,  for  ap- 
pellants, cited :  Duncan  v.  Philadelphia,  173  Pa.  550. 
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No  printed  brief  for  appellee. 

Opinion  by  Kephart,  J.,  March  1, 1916 : 
This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  by  falling  into  a  coal  hole,  because  of 
its  defective  cover,  in  the  sidewalk  of  Lombard  street  in 
the  City  of  Philadelphia.  The  chief  question  before  us 
is  whether  the  city  had  notice  of  the  defective  condition 
of  the  sidewalk.  The  primary  duty  of  keeping  a  side- 
walk in  repair  rests  upon  the  owner  or  occupier  of  the 
abutting  premises.  The  duty  of  the  municipality  is  to 
see  that  the  owner  or  occupier  performs  his  duty.  If  it 
fails  in  this  respect  it  is  liable  to  the  injured  party  but 
the  owner  or  occupier  is  ultimately  liable  for  the  defec- 
tive condition :  McLaughlin  v.  Kelly,  230  Pa.  251,  and 
cases  cited.  The  only  evidence  bearing  upon  the  defect 
in  the  sidewalk  is  that  of  the  plaintiff  and  one  other 
witness.  Plaintiff  testified  that  she  had  passed  the  scene 
of  the  accident  twice  daily  for  a  long  period  of  time  and 
she  did  not  notice  anything  wrong  with  the  sidewalk. 
The  tenant  who  occupied  the  house  abutting  on  the  side- 
walk where  the  accident  occurred  testified:  "Q. — By 
looking  at  that  coal  hole  could  you  see  that  the  covering 
was  too  small  for  the  hole?  A. — Not  very  good.  Q. — 
But  you  could  notice  it?  A. — ^You  could  if  you  looked 
very  close.^^  The  cover  as  testified  by  a  witness,  was  too 
small  for  the  hole  and  would  sometimes  tilt  when  stepped 
on  and  it  was  in  that  condition  for  four  years.  There  is 
no  evidence  of  a  structural  defect  in  the  original  placing 
of  the  grating  nor  is  there  any  evidence  as  to  how  the  top 
became  too  small  for  the  hole.  Whether  it  had  been 
worn  from  constant  use  or  broken  does  not  appear. 
When  the  plaintiff  stepped  on  it  she  said  that  it  ^looked 
all  right.^^  She  stated  that  after  her  fall  she  noticed 
that  the  chain  which  supported  the  covering  was  broken. 
It  is  clear  from  all  of  the  plaintiff's  testimony  that  the 
defect  was  not  apparent  and  could  not  have  been  seen  by 
a  reasonable  inspection.    It  has  been  held  that  a  munici- 
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pal  corporation  is  not  an  insurer  against  all  defects  in 
its  sidewalks  latent  as  well  as  patent,  but  it  is  answer- 
able for  neglect  in  its  duties  in  the  construction  and 
care  of  them.  For  a  defect  arising  in  them  without  its 
fault  it  is  not  liable  unless  it  has  express  notice  or  the 
defect  be  so  notorious  as  to  be  evident  to  all  passers: 
Bums  V.  Bradford,  137  Pa.  361;  Brader  v.  Lehman 
Township,  34  Pa.  Superior  Ct.  125;  Otto  Township  v. 
Wolf,  106  Pa-  608.  Whether  there  is  sufficient  evidence 
to  sustain  a  finding  that  a  defect  is  so  notorious  that 
notice  may  be  implied  is  generally  a  question  for  the 
jury ;  that  is,  a  defect  that  could  be  noticed  by  reasonable 
inspection;  but  where  it  is  plain  from  the  plaintiflPs 
evidence  that  the  defect  is  one  that  could  be  observed 
only  by  a  very  close  examination,  this  standard  of  care 
would  impose  too  harsh  a  rule  and  cause  a  municipality 
to  be  an  insurer  of  the  safety  of  pedestrians,  and  in  such 
case  it  becomes  the  duty  of  the  court  to  pass  on  the  ques- 
tion of  notice  as  a  matter  of  law.  As  stated  in  Lohr  v. 
Philipsburg  Borough,  156  Pa.  246,  and  repeatedly  sus- 
tained since:  "The  city  is  entitled  to  notice,  actual  or 
implied,  of  the  existence  of  the  defect.  This  is  the  set- 
tled rule  even  as  to  defects  in  the  street,  where  the  duty 
to  keep  in  repair  is  primary  and  mandatory.  The  charge 
of  the  learned  judge  would  require  the  borough  to  know 
how  long  every  pavement  had  been  laid,  and  to  keep  in- 
formed of  what  repairs  the  owner  had  made  upon  it,  in 
short,  to  seek  for  defects.  The  law  only  requires  that  it 
shall  be  vigilant  to  observe  them  when  they  become  ob- 
servable to  an  officer  exercising  reasonable  supervision. 
The  difference  is  not  one  of  mere  words,  but  one  of  great 
practical  importance,  for  it  is  always  easy  to  show,  after 
an  accident,  how  the  defect  might  have  been  found  if  it 
had  been  sought  for ;  and  to  tell  a  jury  that  it  is  the  duty 
of  the  municipality  to  seek,  is  to  give  them  an  opportuni- 
ty, which  few  will  hesitate  to  take,  to  make  municipali- 
ties insurers  against  accidents  of  all  kinds  in  the  streets.^' 
To  charge  the  city  with  constructive  notice  the  defect 
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must  be  apparent  by  a  reasonable  inspection,  and  as  to 
those  defects  a  reasonable  time  must  elapse  before  it  may 
be  said  that  the  city  should  be  charged  with  notice. 
"Hence  the  township  is  not  liable,  until  knowledge  of 
the  act  complained  of  is  brought  to  the  attention  of  the 
supervisors,  unless  the  defect  be  so  open  and  notorious 
as  to  be  evident  to  all  passers  by.  Even  in  the  latter  case, 
a  reasonable  time,  depending  upon  the  character  and 
location  of  the  obstruction,  must  elapse  before  the  town- 
ship can  be  held  to  constructive  notice" :  Otto  Township 
V.  Wolf,  106  Pa.  608,  but  where  the  defect  is  only  ob- 
servable by  exacting  a  high  degree  of  care  from  the  mu- 
nicipality the  length  of  time  that  such  defect  has  existed 
becomes  immaterial.  We  do  not  find  anything  contrary 
to  this  opinion  in  Duncan  v.  City  of  Philadelphia,.  173 
Pa.  550.  The  points  for  charge  there  requested  were 
similar  to  those  declined  in  the  case  at  bar  and  of  those 
assignments  the  court  says :  "It  is  the  duty  of  a  munici- 
pality to  exercise  a  reasonable  supervision  over  its  side- 
walks; but  as  the  first  duty  in  relation  to  them  rests 
upon  the  property  owner,  and  that  of  the  city  is  second- 
ary only,  it  is  ftot  liable  for  defects  without  notice, 

actual  or  implied,  of  their  existence a  municipality 

is  not  obliged  to,  seek  for  defects,  but  to  be  Mgilant  to 
observe  them  when  they  become  observable  to  an  officer 
exercising  a  reasonable  supervision.' "  It  is  only  neces- 
sary to  sustain  the  assignment  requesting  binding  direc- 
tions, which  is  now  done. 
The  judgment  is  reversed. 


TruscMne,  Appellant,  v.  Fayette  Mfg.  Company. 

Negligence — Permissive  pathway — Hole  in  path — Steam  pipe 
under  path. 

In  an  action  against  a  manufacturing  company  to  recover  dam- 
ages for  personal  injuries,  the  evidence  showed  that  at  the  time  of 
the  accident  the  plaintiff  was  using  a  permissive  pathway  on  the 
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right  of  way  and  along  the  tracks  of  a  railroad  company.  The 
defendant  by  permission  of  the  railroad  company  had  laid  two 
^es  of  pipes  at  a  depth  of  four  feet  under  the  tracks  and  permis- 
sive pathway  at  right  angles  to  the  tracks  and  path.  These  pipes 
were  four  feet  six  inches  in  diameter  and  were  a  considerable  dis- 
tance apart  They  were  used  as  discharge  pipes  for  exhaust  steam 
and  water  condensed  from  steani,  and  emptied  into  a  marsh  a 
short  distance  from  the  pathway.  The  plaintiff  passed  over  the 
pathway  at  four  o'clock  in  the  afternoon  and  fouAd  no  signs  of 
any  break  or  hole.  He  returned  at  eleven  o'clock  in  the  evening, 
when,  as  he  stated,  he  fell  into  a  hole,  sprained  his  ankle  and 
scalded  his  leg.  Six  weeks  after  the  accident  he  went  back  to  the 
path  for  the  first  time  and  located  the  hole  into  which,  he  stated, 
he  fell  at  two  feet  from  the  tracks  and  at  a  point  about  forty  feet 
away  from  the  pipes.  There  was  evidence  that  the  defendant 
made  a  hole  two  or  three  days  after  the  accident  and,  from  this 
work,  it  appeared  that  the  ground  around  the  pipes  was  firm. 
Held,  (1)  that  the  evidence  was  insufficient  to  show  that  the  acci- 
dent occurred  on  the  pathway  at  a  place  within  the  path  under 
which  the  pipes  ran,  or  at  a  place  that  might  be  affected  by  their 
defective  condition ;  (2)  that  even  if  the  accident  had  occurred  in 
such  manner  a^  the  plaintiff  alleged,  the  defendant  was  not  bound 
by  constructive  notice  of  any  break  in  the  path  occurring  in  the 
short  interval  between  four  o'clock  and  eleven  o'clock;  (8)  that 
the  use  made  of  the  pipes  by  the  defendant  was  not  inherently 
dangerous. 

Generally  the  owner  is  not  bound  to  know  of  the  defect  in  a  high- 
way the  moment  it  occurs,  but  if  by  a  reasonable  inspection  the 
defect  could  have  been  ascertained,  or  from  the  kind  of  materials 
used  and  the  place  where  used  the  defect  is  one  that  a  prudent 
person  should  have  known  was  likely  to  result^  the  question  of  no- 
tice is  then  for  the  jury. 

Persons  who  have  laid  properly  constructed  steam  pipes  at  a 
depth  of  four  feet  under  a  permissive  highway  are  not  bound  by 
constructive  notice  the  moment  a  defect  in  the  pipes  occurs. 

Argued  Nov.  16, 1915.  Appeal,  No.  214,  Oct.  T.,  1915, 
by  plaintiflF,  from  judgment  of  C.  P.  Delaware  Co.,  Dec. 
T.,  1913,  No.  38,  for  defendant  n.  o.  v.  in  case  of  Frank 
Truschine  v.  Fayette  Manufacturing  Company.  Before 
RiCB,  P.  J.,  Head,  Porter,  Henderson,  Kbphart  and 
Trbxler,  JJ.    Affirmed. 


Digitized  by  VjOOQIC 


126  TBUSCHINE,  Appellant,  v.  PAYETTE  MPQ.  CO. 

Verdict— Opinion  of  Court  below.     [63  Pa.  Superior  Ct. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Broomall,  J, 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for|400. 

On  a  motion  for  judgment  n.  o.  v.  Broomall,  J.,  filed 
an  opinion  which  was  in  part  as  follows : 

Adjoining  the  premises  of  the  defendant's  plant  on 
the  south  is  the  right  of  way  of  the  Chester  &  Delaware 
River  Railroad  Company.  Along  the  track  of  the  rail- 
road company  on  the  south  side  is  a  path  where  the  pub- 
lic is  suffered  by  the  railroad  company  to  walk.  The 
defendant  company  with  the  permission  of  the  railroad 
company  maintain  two  lines  of  pipe  under  ground  for 
their  plant  across  the  railroad  right  of  way.  One  of 
these  pipes  is  ninety-five  feet  eastwardly  from  the  east 
building  line  of  Welsh  street.  This  street  is  the  west- 
ward boundary  line  of  defendant's  plant  The  other 
pipe  is  two  hundred  and  eighty  feet  eastwardly  from  the 
east  building  line  of  Welsh  street.  These  pipes  after  they 
cross  the  railroad  right  of  way  have  their  discharging 
ends  in  the  river  meadow  some  fifteen  or  eighteen  feet 
south  of  the  path  along  the  railroad.  The  eastern  pipe 
is  used  for  the  discharge  of  hot  water  from  180  degrees 
to  200  degrees  Fahrenheit  The  western  pipe  is  used  for 
the  discharge  of  exhaust  steam. 

On  October  3,  1913,  about  11  o'clock  p.  m.,  the  plain- 
tiff was  walking  eastwardly  on  the  path  alone.  He 
testifies  that  he  stepped  into  a  hole,  and  scalded  his  leg 
in  hot  water  which  was  in  the  hole.  He  sprained  his 
leg.  He  says  a  great  deal  of  steam  came  out  and  made  a 
noise.  He  did  not  see  the  hole  before  he  stepped  into  it, 
and  has  never  seen  it  since.  When  he  recovered  from 
his  injury  about  six  weeks  afterwards,  he  went  to  the 
place  where  the  hole  had  been  and  located  it  as  80  paces 
east  of  Welsh  street  He  had  passed  along  this  path  at 
4  o'clock  in  the  afternoon  of  the  same  day,  and  did  not 
see  any  hole.     His  effort  by  this  suit  was  to  fix  the  re- 
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sponsibility  for  this  hole  on  the  defendant  The  burden 
of  proof  is  on  him.  The  hole  of  which  the  plaintiflE  com- 
plainSy  if  it  was  where  he  says  it  was,  at  the  distance  of 
80  paces  east  of  Welsh  street,  has  not  been  connected 
with  the  defendant  in  any  way.  One  of  the  plaintiffs 
witnesses  testified  that  on  the  morning  of  October  3, 
1913,  he  observed  smoke  exuding  from  the  ground  be- 
tween the  path  and  the  railroad  track  above  the  eastern 
drain  280  feet  from  Welsh  street,  but  said  there  was  no 
hole  there.  Another  of  the  plaintiflPs  witnesses  saw  the 
same  thing  on  the  morning  of  October  4,  1913,  but  said 
there  was  no  hole  there.  This  was  reported  to  the  de- 
fendants and  one  of  their  workmen  was  sent  two  days 
afterward  to  investigate  and  make  the  necessary  repairs. 
This  man  was  called  by  the  plaintiff  as  a  witness  who 
testified  that  there  was  no  hole  there.  He  dug  the 
ground  down  to  the  pipe.  The  ground  was  firm.  He 
found  a  break  in  the  pipe  with  a  hole  of  the  size  of  a 
finger  nail.  He  took  out  a  section  of  the  pipe  and  put 
in  a  new  section.  This  very  clearly  establishes  that  the 
hole,  if  any,  was  not  at  the  eastern  drain.  This  turned 
attention  to  the  western  drain.  But  the  evidence  dis- 
closed no  defect  in  this  pipe.  Hence  the  plaintiff  failed 
in  his  proofs.  If  at  the  western  drain  there  had  been  a 
hole  in  this  path,  which  the  public  were  accustomed  to 
use,  it  was  susceptible  of  proof.  The  absence  of  proof 
induces  speculation  that  the  plaintiff  had  deviated  from 
the  path  and  fell  down  the  bank  into  the  scalding  water 
at  the  end  of  the  pii)e  some  few  feet  from  the  patl^ ;  and 
in  the  bewilderment  with  which  he  says  he  was  affected 
he  became  infected  with  the  notion  that  he  had  stepped 
into  a  hole.  On  the  trial  we  submitted  the  question  of 
the  defendant's  negligence  to  the  jury,  and  they  rendered 
a  verdict  for  the  plaintiff.  Upon  review  we  are  unable 
to  find  any  evidence  upon  which  this  verdict  can  rest. 
Hence  we  should  have  given  binding  instructions  for  a 
verdict  in  favor  of  the  defendant. 
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Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

Albert  Button  MacDade,  for  appellant,  cited :  Finne- 
gan  V.  Monongahela  Water  Co.,  54  Pa.  Superior  Ct.  180 ; 
Payne  v.  Reese,  100  Pa.  301;  .Switzer  v.  Pittsburgh,  54 
Pa.  Superior  Ct  183 ;  Shutt  v.  Cumberland  Valley  R.  R. 
Co.,  149  Pa.  266;  Grimmer  v.  Penna.  R.  R.  Co.,  175 
Pa.  1. 

Geo.  T.  Butler,  for  appellee,  cited:  Philadelphia  & 
Reading  R.  R.  Co.  v.  Hummell,  44  Pa.  375;  Taylor  v. 
Del.,  Etc.,  Canal  Co.,  113  Pa.  162;  Lodge  v.  Pittsburgh, 
Etc.,  R.  R.  Co.,  243  Pa.  10. 

Opinion  by  Kbphart,  J.,  March  1, 1916 : 
It  was  most  essential  for  the  plaintiffs  case  that  some 
negligent  act  of  the  defendant,  which  caused  his  injury, 
be  established.  He  cannot  recover  for  the  mere  hap- 
I>ening  of  an  accident  and  whatever  rules  of  law  may  be 
invoked  governing  the  conduct  or  duty  of  persons  under 
given  conditions  of  fact  the  person  wishing  to  be  bene- 
fited by  the  enforcement*  of  such  rules  must  bring  him- 
self within  the  conditions  to  which  the  rules  apply: 
Huey  V.  Gahlenbeck,  121  Pa.  238,  and  Stearns  v.  Ontario 
Spinning  Co.,  184  Pa.  519*  The  plaintiff  was  using  a 
permissive  pathway  which  ran  along  the  tracks  of  the 
Philadelphia  and  Reading  Railway  Company.  Under 
these  tracks,  at  a  depth  of  four  feet,  and  running 
through  the  permissive  pathway  at  right  angles,  ^ere 
two  lines  of  pipe  used  by  defendants  as  discharge  pipes 
for  exhaust  steam  and  water  condensed  from  steam. 
They  emptied  into  a  marsh  a  short  distance  from  the 
pathway.  The  plaintiff  passed  over  this  way  at  4  o'clock 
going  to  his  work  and  found  no  signs  of  any  break  or 
other  defect  in  it.  He  returned  at  11  o'clock  when,  as  he 
states,  he  fell  into  a  hole,  sprained  his  ankle  and  scalded 
his  leg.    Nowhere  in  his  testimony  does  he  fix  with  any 
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degree  of  accuracy  the  place  at  which  he  was  injured  as 
being  near  the  pipe  line.  His  testimony  and  any  infer- 
ence from  it  would  not  warrant  the  jury  in  saying  that 
he  was  injured  at  some  point  in  this  pathway  over  which 
this  defendant  exercised  some  dominion  and  at  which  it 
owed  the  plaintiff  a  duty  of  reasonable  care.  The  de- 
fendant's control  was  not  oyer  the  entire  length  and 
breadth  of  this  permissive  way  as  it  extended  longitu- 
dinally along  the  tracks  but  to  a  very  small  part  of  it. 
Its  control  was  limited  to  that  part  covering  these  pipes, 
they  being  of  a  diameter  of  four  and  six  inches  and  lo- 
cated some  distance  apart.  To  affect  this  defendant  the 
testimony  fixing  the  location  should  be  such  that  from 
it  some  reasonable  inference  might  be  drawn  that  the  ac- 
cident occurred  on  the  highway  at  a  place  within  tJie 
path  under  which  the  pipes  ran  or  that  might  be  affected 
by  their  defective  condition.  The  plaintiff  testified  that 
he  had  not  seen  the  place  where  he  fell  until  six  weeks 
after  the  accident  and  then  locates  it  two  feet  from  the 
tracks  and  at  a  point  about  forty  feet  away  from  the 
pipes.  His  witnesses  speak  of  a  hole  that  was  seen  after 
the  accident  in  the  earth  covering  the  pipes;  it  was  not 
within  the  lines  of  the  permissive  pathway  but  under  the 
railroad  tracks.  It  was  made  in  the  earth  two  or  three 
days  after  the  accident  occurred  and  when  the  defendant 
made  the  hole  the  plaintiff's  testimony  shows  that  the 
ground  around  the  pipes  was  firm.  It  is  clear  that  the 
accident  could  not  have  resulted  from  this  hole.  There 
was  no  accumulation  of  water  in  it  nor  was  the  earth 
flushed  away  by  the  action  of  the  steam  nor  any  condi- 
tion such  as  the  plaintiff  describes.  In  discussing  this 
question  we  have  eliminated  from  our  consideration  the 
proposition  submitted  by  the  appellee  that  the  plaintiff 
was  a  trespasser  and  therefore  could  not  recover. 

But  appellant  urges  with  much  stress  that  the  ques- 
tion as  to  the  location  of  the  accident  was  for  the  jury; 
but  even  if  this  were  correct  we  are  of  the  opinion  that 
this  action  cannot  be  sustained.    This  accident  occurred 
yoL.  Lxm— 9 
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at  11  o'clock;  at  4  o'clock  the  passageway  was  in  good 
condition.  Assuming  that  he  fell  into  a  hole  in  the  path- 
way or  that  the  earth  broke  precipitating  him  into  a 
hole,  he  does  not  bring  his  case  within  the  rules  of  law 
governing  the  liabilities  of  the  occupier  of  premises  for 
the  defective  condition  of  a  highway  or  passageway.  We 
see  no  reason  why  under  the  circumstances  those  occupy- 
ing proi>erty  used  as  a  permissive  pathway  should  be 
held  to  a  higher  duty  than  the  owners  and  occupiers  of 
property  abutting  on  public  highways.  Owners  and  oc- 
cupiers of  property  abutting  on  highways,  as  well  as  a 
city  where  it  is  charged  with  the  absolute  duty  to  repair, 
are  not  insurers  of  every  person  who  passes  over  the  high- 
way. A  municipality  charged  with  the  absolute  duty  to 
repair  must  exercise  a  reasonable  degree  of  care  and  pru- 
dence for  the  safety  of  pedestrians :  Vanderslice  v.  City 
of  Philadelphia,  103  Pa.  102 ;  Kibele  v.  City  of  Philadel- 
phia, 105  Pa.  41;  Otto  Township  v.  Wolf,  106  Pa.  608, 
and  the  mere  absence  of  notice  of  a  defect  will  not  re- 
lieve the  city  from  liability  if  by  a  reasonable  inspection 
the  condition  could  be  ascertained ;  or  if  from  the  char- 
acter of  the  defect  it  should  have  been  known  that  de- 
terioration, dilapidation,  and  decay  causing  the  defect 
were  the  natural  and  ordinary  consequences  of  the  con- 
struction employed.  This  knowledge  would  charge  the 
municipality  with  notice :  Vanderslice  v.  City  of  Phila- 
delphia; Kibele  V.  City  of  Philadelphia ;  Otto  Township 
V,  Wolf,  supra.  'Where  there  is  a  latent  defect  which 
causes  an  injury  the  city  is  not  liable  for  damages  unless 
it  had  notice;  but  a  defect  is  not  latent  which  can  be 
seen  by  the  exercise  of  reasonable  care  and  examination," 
Vanderslice  v.  City  of  Philadelphia,  supra,  the  neglect  to 
repair  after  such  implied  notice  being  the  neglect  for 
which  the  municipality  would  be  liable.  "Negligence  is 
the  absence  of  proper  care,  caution  and  diligence.  Of 
such  care,  caution  and  diligence  as,  under  the  circum- 
stances, reasonable  and  ordinary  prudence  would  require 
to  be  exercised.    It  may  consist  as  well  in  not  doing  the 
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thing  which  ought  to  be  done  as  in  doing  that  which 
ought  not  to  be  done  when  in  either  case  it  has  caused  the 
loss  and  damage  to  another'^ :  Kibele  v.  City  of  Philadel- 
phia^  supra.  Such  is  the  law  with  respect  to  a  munici- 
pality charged  with  the  absolute  duty  to  repair.  Owners 
of  sidewalks:  McLaughlin  v.  Kelly,  230  Pa.  251;  Lind- 
strom  V.  Pennsylvania  Company,  Etc.,  212  Pa.  391,  are 
bound  to  exercise  the  same  degree  of  care  and  diligence 
in  keeping  the  highway  safe  and  secure :  Dickson,  et  al., 
V.  Hollister,  123  Pa.  421;  McLaughlin  v.  Kelly,  supra. 
As  a  general  rule  either  express  or  constructive  notice 
of  the  defect  should  be  brought  home  to  the  owner  or  oc- 
cupier but  a  shorter  period  of  time  implies  notice  to  such 
occupier  or  owner  than  to  a  municipality :  McLaughlin 
V.  Kelly,  supra.  We  can  conceive  of  such  a  state  of  facts 
where  notice  may  be  implied  the  moment  the  defect  is 
created  and  further  the  defect  need  not  be  so  notorious 
as  to  be  evident  to  all  passers  to  charge  an  owner  with 
notice.  But  generally  an  owner  is  not  bound  to  know  of 
a  defect  the  moment  it  occurs :  Harrison,  et  al.,  v.  Collins, 
86  Pa.  153.  ^^While  it  is  true,  as  the  learned  judge  said, 
'the  instant  that  he  ceased  to  use  it  (the  coal  hole),  its 
control  reverted  to  the'  plaintiffs  in  error;  yet  it  does 
not  follow  'from  that  instant  they  were  bound  to  protect 
it.'  This  is  imposing  too  harsh  terms  on  them.  If  they 
had  no  expectation  that  the  hole  would  be  uncovered  or 
thus  used,  and  no  knowledge  that  it  was,  they  should 
not  be  held  liable  until  such  reasonable  time  had  elapsed, 
under  all  the  circumstances,  that  a  careful  and  prudent 
man  ought  to  have  discovered  its  dangerous  condition. 
If,  after  such  reasonable  time  had  elapsed,  and  they 
failed  to  make  the  hole  secure,  they  cannot  be  relieved 
from  the  consequences  of  their  own  negligence" :  Bennett 
V.  Louisville  &  N.  R.  R.  Co.,  102  U.  S.  577.  There  may  be 
conditions  where  the  owner  or  occupier  assumes  a  control 
of  acts  done  and  where  notice  is  implied  by  reason  of  such 
control :  Spratt  v.  Reymer  &  Brothers,  Incorporated,  57 
Pa.  Superior  Ct.  566.    If  by  a  reasonable  inspection 
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the  defect  could  have  been  ascertained  or  if  from  the 
,  kind  of  materials  used  and  the  place  where  they  are 
used  the  defect  is  one  that  a  prudent  person  should 
have  known  was  likely  to  result,  these  circumstances  are 
such  as  may  cause  the  question  of  notice  to  be  one  for  the 
jury.  We  have  no  evidence  in  this  case  that  would  sus- 
tain such  finding  on  either  ground.  The  place  where  the 
alleged  defect  is  supposed  to  have  existed  and  its  char- 
acter are  not  such  as  would  imply  notice  the  moment  the 
defect  occurred.  In  the  cases  cited  by  the  appellant  to 
sustain  his  contention,  wherein  a  municipality  has  been 
charged  with  the  absolute  duty  to  repair,  there  was  in 
evidence  a  previous  condition  which  affected  the  city 
with  notice  of  the  defective  highway. 

We  do  not  agree  that  the  use  made  of  the  pipes  was 
inherently  dangerous.  It  was  a  lawful  construction  in 
a  lawful  place.  In  our  cities  we  have  miles  of  steam 
pipes  under  the  ground  conveying  steam  to  heat  public 
and  private  dwellings.  Such  use  and  the  construction 
employed  are  not  of  themselves  inherently  dangerous. 
They  only  become  dangerous  through  improper  con- 
struction or  when  a  pipe  springs  a  leak  and  is  not  re- 
paired in  due  time.  In  this  respect  they  are  like  gas, 
water  and  sewer  pipes,  telegraph  and  electric  conduits 
out  of  repair.  They  become  dangerous  agencies  by  rea- 
son of  neglect  after  proper  notice  to  those  whose  duty 
it  is  to  keep  them  in  repair.  There  is  no  evidence  of  im- 
proper construction  in  this  case.  The  defendant,  as  the 
occupier  of  premises  subjected  to  a  permissive  pathway, 
if  liable  at  all,  would  not  be  liable  under  the  facts  as 
here  presented  from  any  viewpoint. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Philadelphia,  to  use,  v.  Kelly,  Appellant. 

Municipal  liens-^Paving — Revival — Prosecution  to  judgment — 
Act  of  May  16, 1891,  P,  L,  69, 

Where  a  writ  of  scire  facias  is  issued  three  years  prior  to  the 
date  of  the  Act  of  May  16,  1891,  P.  L.  69,  to  revive  the  lien  of  a 
judgment  previously  obtained  on  a  municipal  claim  for  paving, 
but  such  writ  is  not  prosecuted  to  judgment  until  nearly  two  and 
one-half  years  after  the  passage  of  the  Act  of  1891,  the  lien  of  the 
judgment  on  the  municipal  claim  is  thereby  lost. 

There  is  nothing  in  the  Act  of  May  16,  1891,  P.  L.  69,  that  en- 
larges or  broadens  the  use  of  an  alias  scire  facias  to  revive,  or  has 
the  effect  of  converting  it  into  an  original  writ. 

Argued  Nov.  26, 1915.  Appeal,  No.  185,  Oct.  T.,  1915, 
by  defendant,  from  order  of  C.  P.  Philadelphia  Co.,  Dec. 
T.,  1873,  No.  309,  discharging  rule  to  quash  writs  of 
scire  facias  and  to  strike  oflf  judgment  reviving  lien  of 
municipal  claim,  in  suit  of  Cily  of  Philadelphia,  to  use  of 
Jacob  M.  Peters,  v.  J.  Kelly,  et  al.,  and  Thomas  B.  Gibb, 
Executor  of  J.  McGregor  Gibb,  Deceased.  Before  Ricna, 
P.  J.,  Orlady,  Head,  Pobtbk,  Henderson,  Kephart  and 
Trexler,  JJ.    Reversed. 

Rule  to  quash  writ  of  scire  facias  and  to  strike  oflf 
judgment. 

From  the  record  it  appeard  that  on  January  16, 1874, 
a  claim  was  filed  by  the  City  of  Philadelphia,  the  use  of 
Jacob  M.  Peters,  in  the  amount  of  |90.57,  for  paving  and 
curbing  in  front  of  certain  premises  on  Rorer  street.  On 
November  16,  1878,  it  was  suggested  of  record  that  J. 
McGregor  Gibb  was  the  owner  of  a  portion  of  the  prem- 
ises described  in  the  claim,  and  he  subsequently  appeared 
and  contested  the  claim.  The  case  was  tried  before  a 
jury,  verdict  rendered  for  plaintiff  on  September  23, 
1881,  for  {134.94,  and  judgment  entered  on  April  30, 
1883. 
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On  March  21, 1888,  a  writ  of  scire  facias  to  remove  the 
judgment  was  issued  and  returned  nihil  habent.  On 
November  6,  1888,  an  alias  scire  facias  to  revive  was 
issued  and  returned  nihil  habent.  On  October  27, 1893, 
judgment  of  revival  for  want  of  an  appearance  on  two 
returns  of  nihil  habent  was  entered,  and  the  damages 
assessed  thereon  on  December  31, 1894.  The  validity  of 
this  judgment  of  revival  is  the  point  in  controversy. 

Thereafter,  original  and  alias  writs  of  scire  facias,  to 
revive  the  judgment  were  issued  on  October  5, 1898,  and 
April  7,  1900,  respectively,  and  judgment  of  revival  for 
want  of  an  appearance  on  two  returns  of  nihil  habent 
was  entered  on  July  21,  1903.  A  scire  facias  to  revive 
was  again  issued  on  June  11, 1908,  and  an  alias  writ  on 
February  25, 1913,  and  judgment  of  revival  for  want  of 
an  appearance  on  two  returns  of  nihil  was  entered  on 
June  2, 1913,  and  the  damages  assessed  at  {583.50. 

On  May  13,  1915,  on  petition  of  Thomas  B.  Gibb, 
executor  of  J.  McGregor  Gibb,  deceased,  a  rule  was 
granted  on  the  plaintiff  to  show  cause  why  the  writ  of 
scire  facias  issued  June  11,  1908,  and  the  alias  writ  is- 
sued February  25,  1913,  should  not  be  quashed  and  the 
judgment  of  revival  entered  on  June  2,  1913,  stricken 
off. 

The  court  discharged  the  rules. 

Error  assigned  was  order  discharging  the  rules. 

Roland  C.  Heisler,  for  appellant. — Prior  to  the  pas- 
sage of  the  Act  of  May  16, 1891,  P.  L.  69,  a  scire  facias  to 
revive  a  judgment  on  a  municipal  claim  had  to  be  prose- 
cuted to  judgment  within  five  years  from  the  date  of  its 
issuing,  or  the  lien  of  the  judgment  on  the  municipal 
claim  was  lost :  Meason's  Est.,  4  Watts  341 ;  Silverthorn 
V.  Townsend,  37  Pa.  263;  Fulton^s  Est.,  51  Pa.  204; 
Hershey  v.  Shenk,  58  Pa.  382, 385 ;  Hunter  v.  Lanning,  76 
Pa.  25;  Philadelphia  v.  Scott,  93  Pa.  25;  Howes  Bros. 
V.  Dolan,  9  Pa.  Superior  Ct.  586;  Philadelphia  v.  Sciple, 
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31  Pa.  Superior  Ct.  64 ;  Kountz  v.  Consolidated  Ice  Co., 
36  Pa.  Superior  Ct.  639. 

The  issuing  of  an  alias  writ,  in  prosecution  of  the 
original  scire  facias  to  revive,  cannot  keep  alive  the  lien 
of  the  judgment  so  as  to  validate  a  judgment  of  revival 
entered  more  than  five  years  after  the  issuing  of  the 
original  scire  facias,  even  though  within  five  years  after 
the  issuing  of  the  alias  writ :  Silverthorn  v.  Townsend,  37 
Pa.  263;  Philadelphia  v.  Carr,  21  W.  N.  C.  444;  Phila- 
delphia V.  Elliott,  23  D.  R.  643. 

The  Act  of  May  16, 1891,  P.  L.  69,  under  which  the  lien 
of  certain  municipal  claims  were  continued  by  the  mere 
issuing  of  a  scire  facias  within  each  period  of  five  years, 
is  not  applicable  to  the  claim  in  the  case  at  bar :  Scran- 
ton  City  V.  Clarke,  34  Pa.  Superior  Ct.  128;  McKeesport 
Boro.  V.  Busch,  166  Pa.  46. 

But  even  if  it  be  admitted  that  the  Act  of  1891  is  ap- 
plicable to  this  case,  it  affords  no  protection  to  the 
plaintiff's  claim,  because  the  method  of  continuing  a  lien 
thereby  prescribed  was  not  followed  by  the  plaintiff. 

Since  a  municipal  lien  is  purely  in  rem,  when  it  is 
once  lost  it  cannot  thereafter  be  revived :  Haddington, 
Etc.,  Church  v.  Philadelphia,  108  Pa.  466;  Philadelphia 
V.  Elliott,  23  D.  R.  643. 

Walter  Biddle  Saul,  for  appellee,  cited :  Hanover 
Borough's  App.,  150  Pa.  202;  Scranton  City  v.  Clark,  34 
Pa.  Superior  Ct.  128;  McKeesport  Boro.  v.  Busch,  166 
Pa.  46;  Crafton  Borough  v.  Richards,  17  Dist.  Rep.  835; 
Kille  V.  Reading  Iron  Works,  134  Pa.  225. 

Opinion  by  Kephart,  J.,  April  17,  1916 : 
Prior  to  the  Act  of  1891,  to  continue  the  lien  of  a 
municipal  claim  that  had  been  reduced  to  a  judgment  the 
scire  facias  reviving  it  must  be  prosecuted  to  judgment 
within  five  years  from  the  issuance  of  the  writ :  Meason's 
Est,  4  Watts  341;  Hunter  v.  Lanning,  76  Pa.  25;  City 
of  Philadelphia  v.  Scott,  93  Pa.  25 ;  Howes  Brothers  v. 


Digitized  by  VjOOQIC 


136    PHILADELPHIA,  to  use,  v.  KELLY,  Appellant. 

Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
Dolan,  9  Pa.  Superior  Ct  586 ;  Philadelphia  v.  Sciple,  31 
Pa.  Superior  Ct.  64.  In  obtaining  the  judgment  the  time 
spent  in  taking  an  appeal  will  not  be  deducted :  Eountz 
V.  Consolidated  Ice  Co.,  36  Pa.  Superior  Ct.  639.  The 
judgment  must  be  obtained  within  five  years  from  the 
issuance  of  the  original  scire  facias.  Alias  and  pluries 
writs  are  merely  progressive  steps  in  the  prosecution  of 
the  original.  They  do  not  serve  to  continue  the  lien 
for  a  further  period  of  five  years  from  the  date  of  their 
issuance :  Silverthorn  v.  Townsend,  37  Pa.  263.  In  this 
view  of  the  law  without  considering  the  Act  of  1891,  the 
appellee's  lien  was  lost.  The  original  scire  facias  was 
issued  March  21, 1888,  and  an  alias  was  issued  November 
6,  1888,  and  a  judgment  was  entered  October  23,  1893, 
more  than  five  years  after  the  issuance  of  the  original 
scire  facias.  A  municipal  lien  is  a  proceeding  against 
the  property  for  the  debt  of  the  property.  It  involves  no 
personal  liability  and  its  enforcement  is  purely  in  rem. 
When  the  lien  is  lost  against  the  property  it  is  a  lien 
against  nothing.  No  action  in  the  form  of  a  scire  facias 
can  be  sustained  upon  it :  Haddington,  Etc.,  Church,  108 
Pa.  466. 

If  the  lien  is  to  be  sustained  it  must  be  under  the  Act 
of  May  16,  1891,  P.  L.  69.  It  has  been  stated  that  the 
general  purpose  of  the  act  is  a  part  of  a  system  of  gen- 
eral affirmative  legislation  relating  to  municipal  im- 
provements, the  ascertainment  of  the  damages  result- 
ing therefrom,  the  assessment  of  the  cost  therefor  upon 
the  property  benefited,  and  the  manner  of  collecting  such 
assessments.  It  did  not  interfere  with  preexisting  laws 
except  where  there  was  an  irreconcilable  repugnancy: 
Scran  ton  v.  Clarke,  34  Pa.  Superior  Ct.  128;  Hanover 
Borough's  App.,  150  Pa.  202.  As  the  act  affects  the  ques- 
tion now  before  us  which  relates  to  the  continuance  of 
the  lien,  the  preceding  legislation  required  a  judgment 
to  be  obtained  within  five  years  from  the  issuance  of  the 
original  scire  facias.  The  Act  of  1891  provided  that  the 
lien  remained  until  fully  paid  and  satisfied,  but  a  writ  of 
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scire  facias  niust  be  issued  to  continue  the  lien  at  the 
expiration  of  every  period  of  five  years.  This  provision 
as  read  into  the  preceding  legislation  provides  a  new  and 
additional  method  of  continuing  municipal  liens.  It 
omitted  the  necessity  of  a  judgment  and  provides  in  lieu 
thereof  the  issuance  of  a  scire  facias  every  five  years,  it  is 
not  inconsistent  with  any  provisions  of  the  Act  of  March 
26, 1827,  P.  L.  303 ;  and  June  1, 1887,  P.  L.  289.  We  will 
assume,  for  the  purpose  of  this  case,  that  the  Act  of  1891 
applied  to  assessments  under  the  foot  front  rule  and  that 
it  applies  to  municipal  claims  on  which  final  assessments 
were  made  before  the  passage  of  that  act,  both  of  which 
propositions  of  law  are  doubtful  and  disputed  by  the  ap- 
pellant. Nevertheless,  the  appellee  was  required,  under 
the  Act  of  1891,  to  do  something  to  continue  his  lien.  It 
was  not  continued  by  force  of  the  act  itself.  The  ap- 
pellee could  have  taken  a  judgment  within  the  five  years 
from  the  issuance  of  the  original  writ  of  scire  facias 
March  21,  1888,  had  he  desired  so  to  do,  or,  within  the 
five  years  from  that  date  it  could  have  issued  a  scire 
facias  under  the  Act  of  1891.  The  judgment  obtained 
was  within  five  years  from  the  issuance  of  the  alias  scire 
facias  but  more  than  five  years  after  the  original  writ. 
There  is  nothing  in  the  Act  of  1891  that  enlarged  or 
broadened  the  use  of  an  alias  scire  facias  or  had  the  ef- 
fect of  converting  it  into  an  original  writ.  The  alias 
scire  facias  not  being  of  any  assistance  to  the  appellee  in 
this  respect,  the  Act  of  1891  did  not  continue  the  lien 
indefinitely.  It  follows,  therefore,  that  the  judgment 
subsequently  taken  on  these  writs  was  void. 

The  assignments  of  error  are  sustained.  The  judg- 
ment is  reversed  and  the  rule  granted  in  the  court  below 
is  reinstated  and  made  absolute.  The  scire  facias  is- 
sued June  11,  1908,  and  the  alias  writ  of  scire  facias  is- 
sued February  25,  1913,  are  quashed,  and  the  judgment 
entered  on  June  2, 1913,  is  stricken  off. 
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Carney  v.  Pennsylvania  Railroad  (Company,  Ap- 
pellant. 

Evidence — Phoiographe — Identification  of  locality. 
Photographs  are  not  of  themselves  substantive  evidence  and  are 
not  evidence  per  se.  They  become  admissible  when  th^y  fairly  and 
truthfully  represent  the  object  or  place  desired  to  be  reproduced. 
Before  they  are  permitted  to  be  used  in  the  trial  there  should  be 
preliminary  evidence  by  those  x>ossessing  sufficient  knowledge  of 
the  accuracy  of  the  photograph,  that  it  fairly  and  truthfully  repre- 
sents the  place  or  object. 

The  mere  fact  that  changes  have  been  made  which  do  not  destroy 
the  original  identity  of  the  place  will  not  preclude  the  photograph 
^m  being  admitted,  but  such  changes  must  be  fully  explained  to 
the  jury. 

Negligence — Railroade — Passenger — Ejection  from  train  —  Evi- 
dence. 

In  an  action  by  a  husband  and  wife  against  a  railroad  company 
to  recover  damages  for  the  alleged  wrongful  ejection  of  the  plain- 
tiffs from  a  train  with  resulting  injury  to  the  wife  from  a  fall, 
where  plaintiffs  testify  that  they  offered  to  pay  the  conductor  their 
fares,  and  that  he  refused  to  accept  them  it  is  reversible  error  to  re- 
fuse to  permit  the  brakeman  acting  as  an  assistant  conductor,  and 
who  collected  the  fares  in  the  car  where  the  plaintiffs  were  passen- 
gers, to  testify  that  no  persons  in  the  car  in  question  had  offered  to 
pay  fares  as  described  by  the  plaintiffs. 

In  such  a  case  it  is  also  reversible  error  to  refuse  to  permit  a 
witness  for  the  defendant  to  testify  that  she  was  present  at  the 
station  where  the  plaintiffs  were  ejected,  and  that  she  observed  the 
passengers  getting  off  the  train,  and  did  not  see  any  one  fall.  • 

Argued  Nov.  29, 1915.  Appeal,  No.  180,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  Municipal  Courts  Phila- 
delphia Co.,  Oct.  T.,  1915,  No.  738,  on  verdict  for  plaintiff 
in  case  of  Peter  Carney  and  Nellie  B.  Carney,  his  wife, 
V.  The  Pennsylvania  Railroad  Company.  Before  Rice, 
P.  J.,  Orlady,  Head,  Porter,  Henderson,  Kbphart  and 
Trexler,  J  J.     Reversed. 
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Trespass  to  recover  damages  for  the  wrongful  ejection 
of  the  plaintiffs  from  a  train  with  resulting  in  personal 
injuries  to  the  wife. 

The  case  was  tried  by  Knowlbs,  J.,  without  a  jury. 

At  the  trial  it  appeared  that  the  plaintiffs  on  August 
3,  1913,  bought  excursion  tickets  from  Philadelphia  to 
Ocean  Gate  and  return.  On  their  return  they  boarded  a 
train  on  which  their  tickets  were  not  good.  Plaintiffs 
testimony  was  that  on  being  informed  by  the  brakeman 
who  was  acting  as  assistant  conductor  in  collecting  fares, 
that  the  tickets  were  not  good,  offered  to  pay  the  full 
cash  fare ;  that  the  offer  was  refused  and  that  plaintiffs 
were  forced  to  get  off  at  Whitings  Station,  and  that  in 
descending  from  the  car  Mrs.  Carney  slipped  and  fell, 
and  sprained  her  ankle.  The  defendant  offered  in  evi- 
dence certain  photographs  of  the  station  at  Whitings,  but 
produced  no  evidence  as  to  the  accuracy  of  the  photo- 
graphs. Under  objection  and  exception  the  photo- 
graphs were  excluded.     ( 1 ) 

When  William  A.  Emmons,  the  brakeman,  was  on  the 
stand,  he  was  asked  this  question : 

'^Q.  Did  any  passenger  on  the  train  that  day,  who  had 
an  excursion  ticket  that  was  not  good  on  that  train,  offer 
to  pay  you  the  full  fare  from  Ocean  Gajte  to  Philadelphia 
if  you  would  let  him  stay  on  the  train  and  not  put  them 
out  at  Whitings  Station? 

"(Objected  to  by  Mr.  Barnes.  Objection  sustained. 
Exception  for  the  defendant. ) "     ( 2 ) 

Elmira  Burt,  a  witness  for  defendant,  testified  that 
she  was  present  at  Whitings  Station  when  the  train  ar- 
rived.    She  was  asked  this  question : 

"Q.  As  you  stood  there,  what  did  you  see? 

"A.  I  saw  a  train  stop  and  the  people  get  off. 

"Q.  Did  you  have  your  attention  fixed  on  the  train  all 
the  time  or  somewhere  else? 

"A.  No,  sir;  when  the  train  stopped,  my  attention  was 
there. 

"Q.  What  did  you  see? 
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"A.  I  saw  people  get  off. 

^*Q.  Did  you  keep  looking  at  them — how  long  did  you 
keep  looking  at  them? 

"A.  Until  it  started  again. 

^^Q.  Did  you  see  anyone  fall  off  the  train?  Pall  after 
the  train  stopped? 

"Objected  to  by  Mr.  Barnes.  Objection  sustained. 
Exception  for  defendant."     ( 3 ) 

The  court  found  in  favor  of  Peter  Carney  for  |25.00 
and  for  Nellie  B.  Carney  for  |350.     Defendant  appealed. 

Errors  assigned  were  (1-3)  rulings  on  evidence  quot- 
ing the  bill  of  exceptions. 

Spencer  Ervin,  with  him  Sharswood  Brinton,  for  ap- 
pellant.— The  photographs  were  admissible:  Beardslee 
V.  Columbia  Twp.,  188  Pa.  496. 

If  the  excluded  evidence  was  material  to  the  case,  it 
was  reversible  error  to  exclude  it :  Hopkins  v.  Forsyth, 
14  Pa.  34;  Arthurs  v.  Hart,  17  Howard  30. 

H.  Edgar  Barnes,  for  appellees. — The  photographs 
were  properly  excluded:  Beardslee  v.  Columbia  Twp., 
188  Pa.  496;  Buck  v.  McKeesport,  223  Pa.  211;  Conley 
V.  Allegheny  County  Light  Co.,  63  Pitts.  Leg.  Journal 
42;  Hampton  v.  Norfolk,  Etc.,  R.  R.  Co.,  35  L.  R.  A. 
808;  Dobson  v.  Philadelphia,  7  Pa.  Dist.  Rep.  321;  Bliss 
V.  Johnson,  76  Cal.  597. 

Opinion  by  Kbphart,  J.,  April  17,  1916 : 
The  first  assignment  of  error  complains  of  the  refusal 
to  admit  in  evidence  photographs  of  the  place  of  the  ac- 
cident. Photographs  are  not  of  themselves  substantive 
evidence  and  are  not  evidence  per  se.  They  become  ad- 
missible when  they  fairly  and  truthfully  represent  the 
object  or  place  desired  to  be  reproduced.  Before  they 
are  permitted  to  be  used  in  the  trial  there  should  be  pre- 
liminary evidence  by  those  possessing  sufficient  knowl- 
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edge  of  the  accuracy  of  the  photograph,  that  it  fairly  and 
truthfully  represents  the  place  or  object.  There  should 
be  substantial  identity  in  the  person,  place  or  thing 
photographed  and  that  which  the  jury  are  to  consider 
in  the  case.  The  mere  fact  that  changes  have  been 
made  which  do  not  destroy  the  original  identity  of  the 
place  will  not  preclude  the  photograph  from  being  ad- 
mitted, but  such  changes  must  be  fully  explained  to  the 
jury  that  they  may  have  an  accurate  idea  of  the  place  or 
thing  as  it  e5cisted  at  the  time  when  the  cause  of  action 
they  are  passing  on  arose :  Charles  Beardslee^  et  al.,  v. 
Columbia  Township,  188  Pa.  496;  Buck  v.  McKeesport, 
223  Pa.  211 ;  17  Cyc.  414.  The  defendant  did  not  offer 
any  evidence  that  the  photographs  represented  the  con- 
ditions at  the  place  of  the  accident.  In  fact,  no  evidence 
was  offered  that  the  photographs  correctly  represented 
anything.  The  photographer  who  took  the  picture  was 
called  and  stated  that  he  took  the  photograph  and  this 
was  all  the  evidence  as  to  the  accuracy  of  the  picture. 
It  was  not  sufficient.  Anyone  who  had  knowledge  that 
the  photograph  correctly  represented,  subject  to  certain 
^plained  changes,  the  conditions  as  they  existed  on  the 
ground  at  the  time  of  the  accident,  would  have  been  com- 
petent to  have  properly  authenticated  the  photographs: 
Commonwealth  v.  Schwartz,  40  Pa.  Superior  Ct.  370; 
Wallace  v.  Penna.  Railroad  Co.,  222  Pa.  556.  The  first 
assignment  of  error  is  dismissed. 

The  plaintiffs  testified  that  they  occupied  the  rear 
coach  and  they  had  offered  to  pay  to  the  conductor  their 
fare;  that  this  was  refused  and  they  wjere  ejected  from 
the  train.  The  meat  of  the  plaintiffs'  entire  case  was  in 
this  unlawful  ejection  occasioned  by  the  refusal  to  re- 
ceive the  fares  offered.  The  defendant  offered  the  testi- 
mony of  the  brakeman,  who  was  acting  as  an  assistant 
to  the  conductor  in  the  collection  of  fares,  and  who  did 
collect  the  fares  and  tickets  in  the  car  in  which  these 
plaintiffs  were  passengers.  This  testimony  was  to  the 
effect  that  no  persons  in  the  car  had  offered  to  pay 
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fares  as  described  by  the  plaintiflfs.  The  court  below  re- 
fused to  admit  this  evidence.  The  offer  was  compre- 
hensive. It  embraced  every  passenger  in  the  car.  It  is 
not  to  be  supposed  that  an  employee  handling  a  large 
number  of  persons  would  be  able  to  remember  the  face  of 
each  passenger  from  whom  he  lifts  a  ticket  or  collects  a 
fare;  and  it  did  not  destroy  or  weaken  the  probative 
force  of  this  evidence  because  he  was  not  able  to  identi- 
fy the  plaintiffs.  This  testimony  positively  contradicted 
the  statement  of  the  plaintiffs  and  was  most  essential  to 
the  defendant's  case.  The  circumstances  narrated  by  the 
plaintiffs  being  out  of  the  ordinary,  the  defendant's  em- 
ployee was  more  likely  to  become  familiar  with  such  an 
event  and  remember  it  because  of  this  circumstance, 
while  the  faces  might  have  been  entirely  forgotten.  The 
learned  court  was  in  error  in  refusing  to  admit  this  evi- 
dence and  this  assignment  is  sustained. 

The  same  reason  may  be  given  for  the  third  assign- 
ment. The  defendant  produced  a  witness  and  offered  to 
prove  by  her  that  she  had  seen  no  person  fall  after  the 
train  stopped.  The  question  was  broad  enough  to  in- 
clude all  of  the  circumstances  urged  by  the  appellee. 
Tlje  woman  was  present  at  the  station  when  the  train  ar- 
rived, and  observed  the  passengers  getting  off  the  train. 
If  she  did  not  see  anyone  fall  it  was  material  that  this 
evidence  be  admitted.  Its  value  was  for  the  jury.  It 
was  because  of  a  fall  from  the  train  at  this  time  that  Mrs. 
Carney,  one  of  the  plaintiffs,  claims  she  was  injured. 
This  assignment  of  error  is  sustained. 

The  judgment^  is  reversed  and  a  venire  facias  de  novo 
awarded. 
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Welsh  V.  Philadelphia  Rapid  Transit  Company, 

Appellant. 

Negligence — Street  railway  companies^Injuries  to  pedestrian 
at  street  crossing — Stopping  of  car — Far  side  and  near  side. 

In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  personal  injuries  sustained  by  a  pedestrian,  a  woman, 
while  crossing  the  tracks  of  the  railway,  at  the  far  side  of  a  cross- 
ing, the  case  is  for  the  jury  where  it  appears  that  the  car  usually 
stopped  on  the  near  side,  that  under  an  ordinance  it  was  required 
to  slow  up;  that  '^slowing  up"  meant  stopping  if  there  was  any 
one  waiting  to  get  on  the  car;  that  at  the  time  the  plaintiff  took 
her  last  look  at  the  car  before  entering  upon  the  track  upon  which 
the  car  was  approaching,  it  was  ten  yards  beyond  the  near  crossing 
where  she  saw  a  man  standing  and  signalling  for  the  car  to  stop; 
that  the  car  did  not  stop  or  slow  up  but  went  three  times  its  own 
length  beyond  the  place  where  it  struck  plaintiff,  before  it  was 
stopped. 

Argued  Dec.  2,  1915.  Appeal,  No.  236,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadel- 
phia Co.,  March  T.,  1914,  No.  2246,  on  verdict  for  plain- 
tiff in  case  of  Catharine  Welsh  v.  Philadelphia  Rapid 
Transit  Company.  Before  Rice,  P.  J.,  Orlady,  Head, 
Porter,  Henderson,  Kephart  and  Trexler,  JJ.  Af- 
firmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Sulzberger,  P.  J.,  charged  in  part  as  follows : 
On  the  20th  day  of  November,  1913,  the  plaintiff,  who 
is  a  working  woman,  went  out  at  half  past  six  in  the 
morning  to  go  to  work.  She  lives  in  West  Philadelphia, 
in  a  place  where  the  streets  are  not  exactly  in  the  same 
rectangular  condition  that  they  are  in  the  middle  of  the 
city.  She  came  down  Fiftieth  street,  and  at  that  angle 
at  Girard  avenue  she  saw  a  car  coming  east  in  which  she 
wanted  to  go  to  work.  That  car  stopped  usually  on  the 
west  side  or  what  we  will  call  the  west  side  of  Fiftieth 


Digitized  by  VjOOQIC 


144  WELSH  V,  PHILA.  R.  T.  CO.,  AppeUant 

Charge  of  Court  below.  [63  Pa.  Superior  Ct. 
street)  and  she  was  on  the  east  side  of  Fiftieth  street, 
and  that  car  was  doubly  signalled  to  her  as  her  car. 
First,  she  knew  the  car;  and  second,  Gardiner  was  an- 
other signal  for  her.  Gardiner  usually  went  down  with 
her  in  the  same  car,  and  he  was  standing  on  the  stopping 
side  and  was  holding  up  his  hand.  Then  she,  of  course, 
concluded  that  the  car  wanted  Gardiner  and  Gardiner 
wanted  the  car,  and  that  the  car  would  stop  there,  and 
she  ran  across  in  front  of  the  car  to  jump  in  after  Gar- 
diner. She  made  only  one  miscalculation,  that  car  did 
not  take  Gardiner.  It  passed  him,  and  now  the  question 
is  was  she  justified  in  believing,  after  seeing  Gardiner 
stop  that  car  every  day,  that  that  being  the  usual  stop- 
ping place  and  Gardiner  usually  taking  it  there,  the  car 
would  stop  for  Gardiner,  in  which  case  it  would  be  for 
you  to  say  whether  it  was  wise  or  unwise  for  her  to  do 
a  little  running  to  get  in  with  Gardiner. 

The  defense,  of  course,  is  that  that  is  none  of  her  busi- 
ness about  Gardiner,  or  about  the  car,  or  about  its  usual 
stopping  place.  She  must  not  take  it  for  granted  that 
a  running  car  will  stop  until  she  sees  it  stop,  and  if  she 
does  not  see  it  stop  she  takes  her  chance,  and  if  she  loses 
she  is  guilty  of  negligence.  There  is  a  good  deal  to  be 
said  in  favor  of  that  view.  I  want  you,  however,  to 
judge  the  question  whether  she  was  careless  not  by  what 
any  of  you  would  do,  because  I  am  afraid  all  of  you 
would  exhibit  the  same  carelessness,  and  you  would 
also  shout  and  groan  and  sue  the  transit  company  if  you 
got  hit.  That  is  not  the  standard,  what  you  would  do. 
The  standard  is  what  a  common  sense  person  ought  to 
do,  and  you  never  have  common  sense  when  you  are  in 
a  hurry  and  act  on  impulse.  The  point  is  whether  ac- 
cidentally her  conduct  coincided  with  common  sense, 
because  while  you  never  consciously  exercise  common 
sense  when  you  are  acting  on  impulse,  you  often  acci- 
dentally do  the  same  thing  that  judgment  would  request 
you  to  do.     That  is  a  pure  fortuitous  accident 

The  question  is,  did  it  happen  here?    Did  she  do  the 
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right  judgmatical  thing  that  a  person  of  ordinary  com- 
mon sense  would  do  under  all  the  circumstances? 

Ordinarily  I  would  say  no,  but  the  case  is  complicated 
by  the  presence  of  Gardiner  and  his  signal,  and  it  is  for 
you  to  say  whether  when  she  sees  a  car  that  habitually 
stops  there,  and  sees  a  man  stopping  it,  or  giving  it  a 
signal  to  stop,  and  expects  that  the  car  which  usually 
stops  there  and  that  has  been  expressly  signalled  to 
stop  there,  will  stop  there,  she  had  a  common  sense  right 
to  believe  that  it  would  stop  there,  and  a  common  sense 
right  to  believe  that  it  was  prudent  to  go  across  and  catch 
the  car  which  would  stop.  That  is  for  you.  If  you  say 
that  it  was  not  prudent,  that  a  person  exercising  sound 
judgment  would  have  waited  until  it  stopped  and  then 
given  the  signal,  and  seen  that  it  stopped,  and  run 
across,  if  you  think  that  is  what  she  ought  to  have  done, 
your  verdict  must  be  for  the  defendant.  If  you  think, 
on  the  other  hand,  that  she  was  justified  in  her  conclu- 
sion from  all  the  circumstances  that  it  was  reasonably 
safe  to  go  across,  and  that  her  doing  so  was  not  con- 
tributory negligence,  then  you  may  find  a  verdict  for 
her. 

Verdict  and  judgment  for  plaintiff  for  |400.  Defend- 
ant appealed. 

Error  dssigned  was  in  refusing  binding  instructions 
for  defendant 

Bernard  J.  O^Connell,  for  appellant. — ^A  person  who 
steps  in  front  of  a  moving  trolley  car  and  is  immediately 
struck  is  guilty  of  gross  negligence,  which  bars  a  recov- 
ery: Crooks  V.  Pittsburgh  Rys.  Co.',  216  Pa.  590;  Cun- 
ningham V.  Philadelphia  R.  T.  Co.,  240  Pa.  194;  Winter 
V.  Mahoning  &  Shenango  Ry.,  61  Pa.  Superior  Ct.  440. 

The  case  at  bar  is  ruled  by  and  is  on  all  fours  with 
Flynn  v.  Pittsburgh  Rys.  Co.,  234  Pa.  335. 

There  was  no  negligence  shown :  Pane  v.  Philadelphia 
R.  T.  Co.,  228  Pa.  471. 
Vol.  Lxm — 10 
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John  M.  HUl,  for  appellee,  cited:  Reeves  v.  Del., 
Lackawanna  &  Western  R.  R.  Co.,  30  Pa.  454;  Mack  v. 
Pittsburgh  Rys.  Co.,  247  Pa.  598;  Dunn  v.  Philadelphia 
Rapid  Transit  Co.,  244  Pa.  176;  Lewis  v.  Wood,  247 
Pa.  545. 

Opinion  by  Trexlbb,  J.,  May  8, 1916 : 

The  plaintiff  at  6 :  30  a.  m.,  November  20,  1913,  came 
down  Fiftieth  street  in  the  City  of  Philadelphia  and 
at  Girard  avenue  saw  the  east  bound  car,  which  she  in- 
tended to  take,  approaching.  The  car  usually  stopped 
on  the  west  side  of  Fiftieth  street.  She  was  on  the 
east  side  of  the  street  intersection.  A  man  who  usually 
boarded  the  car  with  her  was  on  the  west  crossing  and 
was  signalling  to  the  motorman  to  stop.  Under  the 
ordinances  of  the  city  the  car  was  required  to  slow  up 
at  the  west  side  of  Fiftieth  street  and  it  was  admitted 
at  the  trial  that  "slowing  up"  meant  stopping  if  there 
was  any  one  waiting  to  get  on  the  car.  At  the  time  the 
plaintiff  took  her  last  look  at  the  car  before  entering 
the  east  bound  track  upon  which  it  was  approaching,  it 
was  ten  yards  beyond  the  other  crossing  where  the  man 
who  signalled  to  it  was  standing.  The  distance  at  which 
the  car  was  last  seen  by  the  plaintiff,  the  duty  of  the  mo- 
torman to  reduce  its  speed,  and  if  signalled  by  an  intend- 
ing passenger,  to  stop,  his  failure  to  observe  his  duty  in 
this  respect,  but  instead  of  so  doing  coming  on  at  a  speed 
which  was  undiminished,  and  which  carried  the  car  three 
times  its  length  beyond  the  place  where  it  struck  the 
plaintiff,  present  a  state  of  facts  which  warranted  the 
submission  of  the  case  to  the  jury. 

As  was  said  in  Dunn  v.  Philadelphia  Rapid  Transit^ 
Co.,  244  Pa.  176,  cases  of  this  kind  stand  on  their  own 
facts.  The  plaintiff  was  not  bound  to  anticipate  that  the 
company  would  violate  its  rule  of  duty :  Lewis  v.  Wood, 
247  Pa.  545;  Reeves  v.  D.,  L.  &  W.  R.  R.  Co.,  30  Pa.  454. 
"Although  no  one  has  a  right  carelessly  to  put  himself  in 
a  position  of  danger  relying  entirely  on  the  assumption 
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that  another  who  controls  the  sources  of  such  danger 
wiU  see  to  his  protection,  yet,  the  law  recognizes  the 
abstract  right  of  every  one  who  takes  due  care  accord- 
ing to  the  circumstances  in  which  he  is  placed  to  act 
upon  the  principle,  that  others  will  do  likewise;  the  ex- 
tent of  the  application  of  this  principle  depends  upon 
the  facts  in  each  case,  and  the  question  whether  due  care 
under  the  surrounding  conditions  and  circumstances  has 
or  has  not  been  taken,  except  in  cases  where  all  the  ma- 
terial facts  and  the  reasonable  inferences  to  be  drawn 
therefrom  clearly  demonstrate  contributory  negligence, 
is  always  an  issue  for  the  jury  to  determine" :  Young  v. 
Philadelphia  Rapid  Transit  Co.,  248  Pa.  174.  The  plain- 
tiff was  not  charged  with  the  foreknowledge  that  the  de- 
fendant would  operate  its  car  in  an  unusual  manner: 
Connor  v.  Pittsburgh  Rys.  Co.,  50  Pa.  Superior  Ct.  629. 

Although  the  case  is  a  close  one,  we  think  the  jury 
could  properly  find  that  the  plaintiff  acted  as  the  ordi- 
narily prudent  person  would  under  similar  circum- 
stances. 

The  judgment  is  affirmed. 


Sisco's  Estate. 


Oift — Oift  inter  vivos — Delivery  of  hank  hook. 

The  mere  manual  delivery  of  a  bank  book  is  not  sufficient  to 
make  a  yalid  gift  inter  yiyos  of  the  money  on  deposit  shown  by 
the  book. 

Argued  March  8,  1916.  Appeal,  No.  26,  March  T., 
1916,  by  Lillie  Gumaer,  from  decree  of  O.  C.  Lackawanna 
Co.,  No.  692  of  1905,  dismissing  exceptions  to  account  in 
Estate  of  Alvah  Sisco,  deceased.  Before  Orlady,  P.  J., 
Hbndbkson,  Kbphabt,  Tbbxlbb  and  Wiluams,  JJ.  Af- 
firmed* 
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Exceptions  to  account 

Prom  the  record  it  appeared  that  Eunice  Sisco,  at  the 
time  of  her  death,  had  a  deposit  standing  in  her  name  in 
the  First  National  Bank  of  Nicholson,  being  an  interest 
account  Before  her  death  she  gave  the  bank  book  to 
M.  B.  Keiinedy,  telling  him  that  she  wanted  this  money 
for  her  daughter,  Lillie  Gumaer.  Mr.  Kennedy  held  the 
bank  book,  and  after  the  death  of  Mrs.  Sisco  turned  the 
book  over  to  Mrs.  Gumaer,  in  whose  possession  it  has 
been  since  that  time.  Other  evidence  was  offered  to  show 
declarations  upon  the  part  of  Eunice  Sisco  to  the  effect 
that  she  had  given  the  bank  account  of  the  First  National 
Bank  of  Nicholson  to  her  daughter,  Lillie  Gumaer. 

The  court  disallowed  the  claim  of  Mrs.  Gumaer. 

Error  assigned  was  in  dismissing  exceptions  to  ac- 
count 

A.  A.  Yoshurg,  for  appellant. — ^We  contend  that  it  was 
a  valid  gift  and  that  the  bank  account  belongs  in  its 
entirety  to  Mrs.  Gumaer :  Stephens  v.  Huss,  54  Pa.  20 ; 
Stephens  v.  Reinhart,  72  Pa.  434;  Sourwine  v.  Claypool, 
138  Pa.  126;  Barclay's  Est,  2  W.  N.  C.  447;  Hani  v. 
Ins.  Co.,  197  Pa.  276;  Mothers  Est,  29  Pa.  Superior  Ct 
462 ;  Lavelle  v.  Melley,  27  Pa.  Superior  Ct.  69 ;  McCabe's 
Est.,  6  Pa.  C.  C.  R.  42. 

The  case  of  Curtis  v.  Bank,  77  Me.  155,  decided  that 
the  delivery  of  a  bank  book  was  sufficient. 

Clarence  Balentine,  for  appellee:  Walsh's  App.,  122 
Pa.  177;  Com.  v.  Crompton,  137  Pa.  138;  Flanagan  v. 
Nash,  185  Pa.  41. 

Opinion  by  Trexlbr,  J.,  May  9,  1916 : 

Eunice  Sisco  handed  her  bank  book  to  Kennedy,  stat- 
ing at  the  time  she  delivered  it  to  him,  "I  want  this 
money  for  Lillie,"  or  ^TLicave  it  to  my  daughter  Lillie.^' 
She  stated  to  some  of  her  relatives  that  she  wanted  Lillie 
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to  have  everything  she  had  and  that  the  bank  book  was 
to  be  hers. 

The  only  question  is  whether  these  facts  show  a  valid 
gift  In  Walsh's  App.,  122  Pa.  177,  the  subject  of  gifts 
is  gone  into  at  length  by  Justice  Williams  and  applying 
that  opinion  to  the  facts  in  the  case  before  us,  it  seems 
clear  that  there  was  no  valid  gift.  There  must  be  an 
expressed  purpose  to  give  and  the  purpose  must  be 
executed  by  delivery  of  the  thing  given  to  the  donee  or 
some  one  for  his  use.  "In  every  valid  gift  a  present  title 
must  vest  in  the  donee  irrevocable  in  the  ordinary  case 
of  a  gift  inter  vivos,  revocable  only  upon  the  recovery  of 
the  donor  in  gifts  mortis  causa."  The  thing  must  be  sus- 
ceptible of  delivery.  The  endorsement  of  a  note  or  cer- 
tificate of  deposit  passes  title  but  the  passing  of  the 
bank  book  of  decedent  did  not  complete  the  title  to  the 
money  which  had  been  deposited.  As  was  said  in  the 
above  case,  the  bank  book  was  nothing  more  than  a  state- 
ment of  the  account.  The  mere  possession  of  the  book 
gave  no  right  to  draw  the  money.  As  a  gift  inter  vivos, 
it  was  not  good  for  the  control  of  the  donor  over  the 
fund  continued.  When  the  possession  affords  no  pre- 
sumption of  ownership,  something  more  is  necessary 
than  the  manual  delivery  of  the  book  in  order  to  make 
a  valid  gift.  The  title  must  pass  out  of  the  donor  in  his 
lifetime  or  it  can  never  reach  the  donee.  The  difficulty 
in  the  way  of  defendant's  contention  is  that  the  decedent 
never  parted  with  her  title  during  lifetime  and  hence 
there  was  no  delivery  of  the  subject  of  the  alleged  gift. 
She  had  the  right  to  draw  out  the  whole  of  the  money 
up  to  the  time  of  her  death  and  for  that  reason  she  still 
had  title  to  the  money.  It  never  passed  away  from  her 
while  she  lived  and  therefore  there  was  no  delivery: 
Flanagan  v.  Nash,  185  Pa.  41.  See  also  Comm.  v. 
Crompton,  137  Pa.  138. 

The  decree  is  affirmed.   Appellant  for  costs. 
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Plymouth  Township  Auditors'  Report. 

Public  officers — Auditors — Appeal  from  auditors*— Issue — Town- 
ship  commissioners — Township  treasurer. 

Where  on  a  petition  for  a  rule  on  the  township  commissioners 
and  township  treasurer  to  show  cause  why  the  report  of  an  audit 
should  not  be  reformed  in  accordance  with  averments  contained 
therein,  it  appears  that  the  answer  of  the  commissioners  and  treas- 
urer substantially  agree  on  the  facts,  the  court  will  not  direct  an 
issue.  There  is  nothing  in  the  Act  of  May  3,  1909,  P.  L.  392, 
which  makes  it  obligatory  on  the  court  to  direct  an  issue  in  such 
a  case. 

Township  commissioners  are  not  entitled  to  be  paid  for  their 
services  for  the  inspection  of  a  road  built  by  the  State  through  the 
township  or  for  services  in  the  inspection  and  examination  of  the 
streets,  bridges,  etc.  If  orders  for  such  services  are  directed  to 
the  township  treasurer  he  is  bound  to  take  notice  of  their  invalidity, 
and  if  he  pays  them,  he  does  so  at  his  peril. 

Argued  March  7,  1916.  Appeal,  No.  46,  March  T., 
1916,  by  Edward  Delaney,  Treasurer,  from  order  of  C.  P. 
Luzerne  Co.,  June  Term,  1911,  No.  262,  surcharging  him 
with  certain  amounts  in  the  Matter  of  Appeal  from  Re- 
port of  Auditors  of  Plymouth  Township.  Before  Or- 
LADY,  P.  J.,  Henderson,  Kbphart,  Trexler  and  Wil- 
liams, JJ.    Affirmed. 

Appeal  by  Mason  Cragle,  a  taxpayer  from  report  of 
township  auditors. 

The  petition  averred  that  the  report  was  erroneous  in 
the  following  particulars,  viz : 

(c )  Said  commissioners  and  treasurer  are  given  credit 
in  said  audit  for  various  sums  paid  out  to  the  said  com- 
missioners for  services  performed  for  said  township  dur- 
ing their  terms  of  office  as  commissioners,  for  which  there 
is  no  warrant  in  law,  all  of  which  said  commissioners  and 
treasurer  well  knew,  the  sums  so  paid  out  amounting  to 
about  fSOO.OO.     Said  credits  appear  in  said  report  of 
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audit  under  the  head  "Orders  issued  on  general  fund 
during  year  1910-1911,  and  redeemed  by  Treasurer  De- 
laney,"  and  also  under  the  head  "Outstanding  orders 
redeemed  issued  after  incorporation  of  Larksville  Bor- 
ough, or  from  November,  1909,  to  March  7, 1911." 

(d)  Said  commissioners  and  treasurer  are  given 
credit  in  said  audit  for  various  sums  amounting  to 
1260.00  paid  out  to  William  McGeer,  one  of  said  com- 
missioners, for  services  as  inspector  of  the  road  built  by 
the  State  through  said  township  under  the  Act  of  May 
1,  1905,  P.  L.  318,  for  which  there  is  no  warrant  in  law, 
all  of  which  was  well  known  to  said  commissioners  and 
treasurer.  Said  credits  appear  in  said  report  under  the 
head  "Orders  issued  on  general  fund  during  year  1910- 
1911,  and  redeemed  by  Treasurer  Delaney." 

The  answer  of  the  treasurer  and  commissioners  sub- 
stantially admitted  the  facts  and  prayed  for  an  issue. 

The  court  refused  an  issue,  and  entered  a  decree 
against  the  commissioners  and  treasurer  in  accordance 
with  the  prayers  of  the  petition. 

Error  assigned  was  the  order  of  the  court 

Jf .  J.  Mulhall,  for  appellant,  cited :  Niles  v.  Muzzy, 
33  Mich.  61 ;  Jenkins  Twp.  Poor  Directors,  1  Kulp  111 ; 
Martel  v.  East  St.  Louis,  94  111.  67;  Merkel  v.  Berks 
County,  81*  Pa.  505;  Bechtel  v.  Fry,  217  Pa.  591;  Wolf 
V.  Auditors,  16  Pa.  C.  C.  R.  235. 

John  D.  Famham,  for  appellee. — It  has  been  decided 
that  the  framing  of  an  issue  is  not  mandatory :  Dunmore 
Boro.  School  Dist.  v.  Wahlers,  28  Pa.  Superior  Ct.  35; 
Dunmore  School  Dist's.  App.,  5  Lack.  Jur.  138,  206; 
Devlin's  Case  (No.  1),  39  Pa.  Superior  Ct  311. 

In  other  Courts  of  Common  Pleas  appeals  have  been 
disposed  of  upon  exceptions :  Lewis  v.  Flanagan,  1  Leg. 
Rec.  141 ;  Dickson  City  Auditors,  2  Lack.  L.  N.  133. 

The  appellants  were  not  entitled  to  payment  for  their 
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services:  Com.  v.  Mayor  of  Lancaster,  5  Watts  152; 
Lavelle  V.  Scranton,  1  Law  Times  (N.  S.)  217;  Olphant 
BOTough  Treasurer's  Account,  6  Lack.  L.  N.  206 ;  Dick- 
son City  Auditor's  App.,  2  Lack.  L.  N.  133. 

Opinion  by  Henderson,  J.,  May  9, 1916 : 
,  There  is  nothing  in  the  Act  of  1909,  P.  L.  392,  which 
made  it  obligatory  on  the  court  to  direct  an  issue.  The 
language  of  the  act  is :  ^^Whereupon  the  court  may  di- 
rect an  issue  to  determine  disputed  questions  of  fact 
between  the  officers  acting  and  the  township."  Where 
the  evidence  is  fairly  contradictory  on  material  matters 
the  court  will  award  an  issue  but  the  record  does  not  ex- 
hibit such  "disputed  questions  of  fact"  as  entitled  the 
appellant  to  an  issue.  The  petition  for  the  rule  on  the 
township  commissioners  and  treasurer  to  show  cause 
why  the  report  of  the  audit  should  not  be  reformed  in 
accordance  with  the  averments  contained  therein  and 
the  answer  of  the  commissioners  and  treasurer  thereto 
substantially  agree  on  the  facts.  The  matters  in  contro- 
versy are  questions  of  law  to  be  disposed  of  by  the  court. 
The  amount  of  the  disbursements  on  orders  objected  to 
is  not  questioned  nor  is  there  any  controversy  that  all 
the  orders  were  given  to  members  of  the  board  of  town- 
ship commissioners.  Section  4  of  the  Act  of  April  28, 
1899,  P.  L.  105,  provides  that  "No  township  commis- 
sioner shall  receive  any  salary  or  shall  be  eligible  to  any 
other  township  office."  The  amounts  tor  which  the 
orders  were  drawn  represented  claims  of  the  several 
commissioners  for  services  rendered  by  them  in  their 
official  capacity.  To  one  of  them  an  order  )vas  given  for 
services  as  inspector  of  a  road  built  by  the  State  through 
the  township  under  the  Act  of  May  1, 1905,  P.  L.  318,  at 
the  rate  of  $65.00  a  month.  The  learned  judge  of  the 
court  below  could  find  no  authority  for  the  employment 
of  one  of  the  commissioners  as  an  inspector  under  such 
circumstances;  nor  has  our  attention  been  directed  to 
any  law  supporting  the  respective  claims  of  the  com- 
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missioners  for  seryices  in  the  inspection  and  examination 
of  streets,  bridges,  etc.,  at  the  rate  of  three  dollars  per 
day.  Any  items  of  expense  which  may  have  been  in- 
curred for  necessary  expenses  in  the  discharge  of  official 
duty  were  so  mingled  with  the  compensation  for  services 
as  not  to  be  distinguishable.  The  orders  paid  by  the 
treasurer  exhibited  on  their  face  the  fact  that  they  were 
payable  to  the  respective  township  commissioners  and 
the  consideration  for  the  order  appeared  therein.  It 
was  held  in  Merkel  v.  Berks  County,  81*  Pa.  505,  that  a 
county  treasurer  is  bound  to  know  the  extent  and  limit 
of  the  authority  conferred  upon  him  by  the  law  under 
which  he  accepted  his  office;  that  orders  issued  appro- 
priating money  to  other  purposes  are  illegal  and  if  the 
treasurer  has  knowledge  or  means  of  knowledge  of  their 
illegality  it  is  his  duty  to  refuse  to  pay  them  when  they 
are  presented.  This  ruling  was  restated  in  Bechtel  v. 
Pry,  217  Pa.  591.  The  same  principle  applies  to  the 
treasurer  of  a  township.  The  trial  judge  found  that  the 
orders  paid  by  the  treasurer  contained  sufficient  notice 
of  the  character  of  the  claims  and  that  their  illegality 
imposed  on  the  treasurer  the  duty  of  refusing  to  pay  the 
same.  We  are  not  convinced  that  he  was  in  error  in  this 
conclusion  and  the  order  is  affirmed. 


Berger  v.  Weinstein,  Appellant. 

Deeds — Covenants — Quiet  enjoyment  -=-  Encumbrances  —  Viola- 
tion of  building  laws. 

Where  an  owner  of  a  building  on  a  city  lot,,  constructs  an  ad- 
dition to  the  building  in  such  a  way  as  to  violate  the  law  relating 
to  party  walls,  and  thereafter  conveys  the  land  to  another  by  a  deed 
containing  the  usual  words  "grant,  bargain  and  sell,"  and  subse- 
quently the  purchaser  on  notice  from  the  city  reconstructs  the  wall, 
80  as  to  comply  with  the  law,  the  latter  cannot  recover  the  cost 
thereof  from  his  grantor  on  the  ground  that  the  grantor  had  vio- 
lated either  the  covenant  for  quiet  enjoymfent  or  the  covenant 
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against  encumbrances  implied  in  the  granting  words  of  the  deed 
under  the  Act  of  May  28,  1715,  1  Sm.  Laws  94. 

Argued  Oct  8,  1915.  Appeal,  No.  318,  Oct  T.,  1914, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadelphia 
Co.,  Sept  T.,  1912,  No.  3274,  on  verdict  for  plaintiff  in 
case  of  Max  Berger  v.  Charles  Weinstein,  et  al.  Before 
RiCB,  P.  J.,  Oblady,  Head,  Pobtbr,  Hbndebson,  Kep- 
HABT  and  Trexler,  JJ.    Reversed. 

Assumpsit  for  breach  of  covenant  Before  Patter- 
son, J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |283.53.  De- 
fendant appealed. 

Error  assigned  was  in  refusingdefendant's  motion  for 
judgment  n.  o.  v. 

ti.  Stem,  of  Stem  d  Wolf,  with  him  Motuighan  d 
Phillips,  for  appellants. — There  was  no  breach  of  the 
covenant  against  encumbrances :  Real  Est  Corporation 
V.  Harper,  174  N.  Y.  123;  Cemansky  v.  Fitch,  121  Iowa 
186;  Newcomb  v.  Fielder,  24  Ohio  463;  Bowers  v.  Nar- 
ragansett  Real  Est  Co.,  28  R.  1. 365;  Flajole  y.  Schultze, 
80  Wash.  483;  Shafer  v.  Greer,  87  Pa.  370;  Lafferty  v. 
Milligan,  165  Pa.  534;  Wood^s  Est,  15  W.  N.  0.  94; 
King^s  Est^  18  W.  N.  C.  155. 

As  far  as  the  covenant  for  quiet  enjoyment,  implied 
by  the  Act  of  1715,  is  concerned,  it  is  sufficient  to  say 
that  that  covenant  is  one  against  disturbance  by  the  ven- 
dor and  those  claiming  under  him :  Seitzinger  v.  Weaver, 

1  Bawle  377. 

Paul  C.  Hamlin,  with  him  Albert  L.  Moise  and  A.  J. 
'd  L.  J.  Bamberger,  for  appellee,  cited :  Gratz  v.  Ewalt, 

2  Binney   94;    Seitzinger  v.  Weaver,   1   Rawle  377; 
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Wood's  Est,  15  W.  N.  C.  94;  King's  Est,  18  W.  N.  C. 
155;  Laflferty  v.  Milligan,  165  Pa.  534;  Peters  v.  Gnibb, 
21  Pa.  455;  Hoeveler  v.  Fleming,  91  Pa.  322. 

Opinion  by  Henderson,  J.,  May  9, 1916 : 
The  plaintiflPs  action  is  brought  on  the  implied  cove- 
nant against  encumbrances  and  for  quiet  enjoyment 
arising  from  the  words  "grant,  bargain  and  sell"  in  a 
conveyance  of  real  estate.  The  defendants  were  the 
owners  of  a  house  and  lot  on  Seventh  street  in  the  City 
of  Philadelphia.  Desiring  to  convert  the  attic  into 
rooms  and  to  make  certain  changes  in  the  first  story  a 
contract  was  entered  into  by  Albert  H.  Lieberman,  in 
behalf  of  himself  and  his  cotenants,  with  a  contractor 
for  the  improvements  proposed.  The  general  plan  in- 
cluded the  heightening  of  a  party  wall  to  the  extent  of 
three  feet  in  order  that  a  flat  roof  might  be  constructed 
on  the  building.  Specifications  for  the  work  were  gen- 
eral in  character  and  the  parties  apparently  depended 
on  their  verbal  understanding  or  on  the  integrity  of  the 
contractor  for  the  satisfactory  performance  of  the  work. 
The  agreement  with  the  contractor  provided  that  all 
work  be  done  in  accordance  with  the  rules  and  regula- 
tions of  the  Bureau  of  Building  Inspection.  The  addition 
constructed  on  the  top  of  the  party  wall  was  made  of 
brick  and  was  four  inches  in  thickness.  Some  time  after 
the  improvements  had  been  completed  the  defendants 
conveyed  the  property  to  the  plaintiff.  After  he  had 
been  in  possession  of  the  premises  for  a  time  complaint 
was  made  by  an  adjoining  owner  that  the  party  wall  was 
not  built  in  conformity  with  the  Act  of  May  5, 1899,  P. 
L.  193;  that  it  should  have  been  nine  inches  thick; 
whereupon  a  proceeding  was  instituted  before  a  magis- 
trate against  him  to  recover  the  penalty  provided  in 
Section  52  of  the  act  because  of  his  maintenance  of  the 
wall.  Without  desiring  to  go  to  trial  and  after  some 
n^otiation  with  a  building  inspector  it  was  arranged 
that  the  plaintiff  should  cause  the  wall  to  be  made 
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thicker  and  the  proceeding  for  the  penalty  was  with- 
drawn on  the  payment  of  the  coste.  In  accordance  with 
this  arrangement  the  plaintiff  changed  the  wall  to  con- 
form to  the  demand  of  the  inspector  and  for  the  expense 
incident  thereto  and  the  cost  paid  to  the  magistrate  this 
action  was  brought.  It  is  charged  in  the  statement  of 
claim  that  there  was  a  breach  of  the  covenant  with  re- 
spect both  to  encumbrances  and  quiet  enjoyment.  The 
learned  trial  judge  instructed  the  jury  that  if  they  found 
that  the  house  which  the  plaintiff  bought  from  the  de- 
fendants had  a  four-inch  wall  instead  of  a  nine-inch 
wall  as  required  by  the  building  laws  and  the  four-inch 
wall  was  constructed  by  the  contractor  of  the  defend- 
ants while  they  were  the  owners  and  was  covered  up  so 
that  its  real  thickness  could  not  be  discovered  the  plain- 
tiff was  entitled  to  recover.  It  is  not  clearly  stated  in  the 
charge  whether  the  case  was  submitted  on  the  theory  of 
an  existing  encumbrance  or  of  disturbed  possession,  but 
the  opinion  of  the  court  on  the  defendants'  motion  for 
judgment  n.  o.  v.  disposes  of  the  case  on  the  theory  of  an 
encumbrance,  and  this  is  the  footing  on  which  it  must 
stand,  if  any  cause  of  action  exists,  for  the  covenant  for 
quiet  enjoyment  extends  to  the  possession  and  not  to  the 
title,  and  is  broken  only  by  an  entry  and  expulsion  from, 
or  some  disturbance  in,  the  possession  because  of  a  para- 
mount title :  Howell  v.  Richards,  11  East  641 ;  Whitbeck 
V.  Cook,  15  Johns  R.  490 ;  Webb  v.  Alexander,  7  Wend. 
281 ;  Rawle  on  Covenants  for  Title  165 ;  Ellis  v.  Welch, 
6  Mass.  246.  It  was  said  in  Frost  v.  Earnest,  4  Rawle 
85,  that  "the  covenant  for  quiet  enjoyment  is  designed 
to  indemnify  the  vendee  for  a  lawful  eviction  by  reason 
of  defect  of  title  in  vendor  and  any  disturbance  there- 
upon." The  grant  implies  quiet  possession  pursuant  to 
the  title  and  the  right  of  action  arises  when  there  is  a 
breach  of  the  covenant  by  a  lawful  interruption  of  the 
possession.  The  plaintiff  was  not  evicted ;  there  was  no 
disturbance  of  his  possession.  The  alteration  was  made 
by  himself  while  he  continued  in  the  occupancy  of  the 
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pFemises.    There  was  neither  dispossession  nor  any  pro- 
ceeding tending  to  that  result. 

Do  the  facts  averred  in  the  statement  and  disclosed  by 
the  testimony  constitute  an  encumbrance  within  the  cov- 
enant? An  encumbrance  is  any  right  to,  or  interest  in, 
land  which  may  subsist  in  third  persons  to  the  diminu- 
tion of  the  value  of  the  estate  of  the  tenant  but  consist- 
ently with  the  passing  of  the  fee :  Cemansky  v.  Pitch, 
121  la.  186;  Prescott  v.  Truman,  4  Mass.  627;  Huyck  v. 
Andrews,  (N.  Y.)  3  L.  R.  A.  789;  2  Greenleaf  Ev.  Sec. 
242;  Mitchell  v.  Warner,  5  Conn.  527;  Carter  v.  Den- 
man,  3  Zabriskie  273;  Rawle  Cov.  for  Title  112.  Pa- 
miliar  illustrations  are  mortgages,  judgments  and  other 
liens,  leases,  executory  contracts  of  sale  and  taxes  as- 
sessed. Some  easements  have  been  held  to  be  encum- 
brances because  of  their  nature  and  the  fact  that  they 
are  appurtenant  to  the  land :  ways,  water  rights  and  the 
like.  But  whether  lien,  edsement  or  otherwise  the  im- 
pediment is  a  right  to,  or  interest  in,  land.  The  cove- 
nant against  encumbrances  is  in  prsesenti  and  is  broken 
when  the  deed  is  delivered,  if  broken  at  all.  It  does  not 
include  charges  created  after  the  execution  of  the  con- 
tract :  Punk  V.  Voneida,  11  S.  &  R.  109.  It  is  not  claimed  ' 
that  any  lien  existed  at  the  time  the  defendants  conveyed 
the  property,  nor  was  there  any  easement.  The  defect 
alleged  was  a  condition  of  a  portion  of  the  party  wall  in 
violation  of  the  building  law.  This  was  a  condition 
which,  if  it  existed,  the  law  authorized  the  proper 
authorities  to  suppress  in  the  manner  pointed  out  in  the 
statute.  This  statute  applies  not  only  to  owners,  build- 
ers, contractors,  architects  or  workmen,  who  shall  make 
any  alteration,  construction  or  removal  of  any  building 
or  structure  whatsoever,  in  violation  of  any  of  the  pro- 
visions of  the  act,  but  also  to  any  one  who  may  become 
an  owner  thereof  after  the  work  has  been  done  and  who 
shall  omit,  neglect  or  refuse  to  remove  the  same  "if 
dangerous  or  in  violation  of  this  act.'^  It  is  the  appli- 
cation of  the  police  power  to  the  regulation  of  buildings 
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and  if  the  covenant  against  encumbrances  includes  such 
a  case  it  would  seem  to  follow  as  a  logical  consequence 
that  in  every  instance  where  there  was  a  conveyance  of 
real  estate,  the  condition  of  which  in  some  respect  was 
prohibited  by  a  statute  or  ordinance,  and  this  condition 
had  been  brought  about  by  the  covenantor  or  had  come 
into  existence  during  his  tenure,  a  liability  for  th^  cost  of 
abating  the  condition  would  arise,  where  such  abatement 
had  taken  place  or  for  damages  for  the  breach  of  the 
covenant,  even  if  no  abatement  occurred.  With  such 
construction  of  the  statute  every  grantor  of  real  estate 
with  a  building  thereon  constructed  or  altered  or  re- 
paired by  himself  would  become  a  warrantor  that  the 
building  complied  in  all  respects  with  the  building  laws 
or  ordinances  in  force  in  the  locality.  An  examination 
of  the  Act  of  1899,  will  show  in  how  many. respects  the 
construction  and  alteration  of  buildings  is  regulated 
and  in  how  many  ways  contsiderable  or  inconsiderable 
these  regulations  might  be  overlooked  or  avoided  by  an 
owner  and  to  what  an  extent  the  owner  may  be  under  the 
control  of  the  contractor  with  reference  to  the  work. 
Some  defects  go  to  the  condition  of  the  building  rather 
than  to  the  quality  of  the  title.  Although  the  statute 
creating  covenants  has  been  in  existence  for  two  hundred 
years  our  attention  has  not  been  called  to  a  case  in 
which  an  action  has  been  successfully  prosecuted  on  the 
theory  advanced  by  the  plaintiff.  The  condition  of  the 
premises  as  to  dilapidation  or  the  existence  of  a  nuisance 
or  the  necessity  of  reparation  to  conform  to  building 
laws  has  not  so  far  as  we  have  been  able  to  discover  ever 
been  held  to  be  a  fact  affecting  the  title  or  in  the  class 
of  encumbrances.  If  Woods  Est,  15  W.  N.  C.  94,  may  be 
regarded  as  an  authority  it  is  only  because  the  right  of 
which  the  grantee  was  deprived  was  an  easement  appur- 
tenant to  the  property  conveyed  and  therefore  a  part  of 
the  estate.  The  building  was  a  factory ;  it  was  supplied 
with  gas  from  the  Philadelphia  Gas  Works  and  gas  was 
indispensable  to  the  operation  of  the  plant ;  the  gas  €om- 
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pany  was  under  obligation  to  furnish  a  supply.  Tinder 
such  circumstances  the  act  of  the  grantor  which  de- 
stroyed the  gas  service  was  an  act  affecting  the  title  and 
diminishing  the  estate  intended  to  be  conveyed.  Ed- 
mund's App.,  19  W.  N.  C.  59,  was  a  clear  case  of  an  en- 
cumbrance. There  was  an  encroachment  by  an  adjoin- 
ing owner  on  the  lot  conveyed ;  he  built  his  wall  two  and 
one-half  inches  over  the  line;  the  owner  of  the  lot  en- 
croached upon  filed  a  bill  to  enjoin  the  building  of  the 
wall.  That  suit  was  settled  by  the  payment  of  f  1,000  to 
the  complainant  and  thereby  her  land  became  subject  to 
the  easement  of  the  overlapping  wall;  she  afterward 
conveyed  her  lot  without  any  exception  as  to  the  strip 
encroached  on  by  the  party  wall ;  her  vendee  was  subse- 
quently permitted  to  recover  against  her  estate  on  the 
ground  that  she  had  legalized  the  encroachment  within 
the  boundary  of  her  lot  before  her  grant ;  but  this  con- 
clusion would  not  have  been  reached  in  the  absence  o! 
her  compromise  with  the  trespasser.  If  she  had  con- 
veyed to  her  line  she  would  not  have  been  liable  for  the 
intrusion;  her  right  to  proceed  against  the  intruder 
would  go  with  her  conveyance  to  her  grantee.  The  in- 
trusion which  was  in  the  first  instance  a  trespass  became 
a  vested  right  by  virtue  of  the  agreement  in  the  equity 
proceeding  and  the  grantee  of  the  lot  got  a  title  in  part 
encumbered  by  the  wall  extending  beyond  the  correct 
line.  Laflferty  v.  Milligan,  165  Pa.  534,  was  a  case  of 
an  encumbrance  expressly  created  by  an  act  of  assembly. 
Boggs  avenue  in  the  City  of  Pittsburgh  was  improved 
by  the  municipal  authorities  in  1889.  The  act  of  as- 
sembly under  which  that  work  was  done  was  declared 
unconstitutional  in  1891,  and  after  that  decision  but 
in  the  same  year  a  curative  act  was  passed  legalizing 
the  work  done.  July  eighth  of  that  year  under  the 
provisions  of  the  curative  act  the  court  appointed 
viewers  to  assess  •  on  property  abutting  on  Boggs 
avenue,  the  cost  of  curbing,  grading  and  paving  which 
had  been  done  under  the  unconstitutional  act    The  re- 
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port  of  these  viewers  was  submitted  to  and  approved  by 
the  court  November  27, 1891.  On  the  31st  of  December,  of 
that  year,  Mrs.  Lafferty  entered  into  an  article  of  agree- 
ment for  the  sale  to  Milligan  of  a  lot  on  Boggs  avenue 
and  on  the  8th  of  February,  1892,  she  delivered  a  deed 
of  general  warranty  to  him  for  the  property.  The  cura- 
tive act  was  in  force  from  May  16, 1891 ;  it  made  the  im- 
provements on  Boggs  avenue  valid  and  binding  and 
authorized  the  city  to  ascertain,  levy,  assess  and  collect 
the  cost,  damages  and  expenses  of  the  work.  The  court 
held  that  the  act  recognized  and  enforced  a  subsisting 
claim  for  the  assessment  of  damages  to  be  paid  and  bene- 
fits to  be  collected.  It  is  true  there  was  no  specific  lien 
until  the  decree  of  the  court  confirming  the  report  of  the 
viewers  but  there  was  the  liability  fixed  by  the  act  of 
assembly  and  the  proceeding  charging  the  property  with 
its  definite  proportion  of  the  cost  of  the  improvement 
was  then  in  progress.  The  improvement  was  a  costly 
one  and  it  was  evident  from  observation  that  the  lot  con- 
veyed by  Mrs.  Laflferty  would  be  subject  to  a  consider- 
able contribution.  The  amount  could  not  be  definitely 
fixed  until  the  confirmation  of  the  report  of  viewers  and 
perhaps  not  until  the  trial  of  the  case  on  a  writ  of  scire 
facias,  but  as  it  was  clear  that  it  could  not  escape  an 
assessment  and  resort  had  then  been  had  to  the  necessary 
procedure  to  fix  the  amount  there  was  an  encumbrance 
on  the  land.  It  was  suggested  by  the  court  in  the  opin- 
ion, however,  that  if  the  case  stated  had  embodied  as  a 
fact  that  at  the  date  of  the  conveyance  it  could  not  be 
known  whether  the  lot  would  be  called  on  to  pay  any 
assessment  the  case  would  have  presented  a  different 
question.  But  the  work  had  been  fixed  on  the  abutting 
owners  by  the  curative  act  and  the  proportion  chargeable 
on  this  lot  had  been  judicially  ascertained  although  not 
finally  confirmed.  This  state  of  facts  was  held  to  consti- 
tute an  encumbrance.  Peter  v.  Grubb,  21  Pa.  455,  does 
not  aid  the  plaintiff's  contention.  That  was  an  action 
on  the  covenant  for  quiet  enjoyment  in  a  lease.    The 
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oflftcers  of  the  Commonwealth  diverted  water  from  the 
stream  which  supplied  the  mill  which  was  a  part  of  the 
leased  premises.  The  court  held  that  it  was  not  neces- 
sary that  the  lessee  be  evicted  from  the  premises  and 
wholly  deprived  of  the  use  of  the  water;  that  the  cove- 
nant for  quiet  enjoyment  was  broken  when  a  partial 
deprivation  ensued  from  the  lawful  act  of  a  paramount 
claimant.  The  water  supply  was  of  course  a  principal 
part  of  the  thing  demised.  The  diversion  of  water  would 
impair  the  estate  to  a  greater  or  less  degree.  If  it  were 
all  taken  the  value  of  the  premises  as  a  mill  would  be  de- 
stroyed. If  it  were  taken  for  a  longer  or  shorter  time  its 
value  would  be  affected  proportionately  and  where  there 
was  a  loss  of  necessary  water  there  was  a  consequent  dis- 
turbance of  the  tenant's  possession  to  that  extent  under 
the  terms  of  the  express  covenant  entered  into  in  the 
lease.  But  neither  the  facts  of  this  case  nor  the  others 
referred  to  give  support  to  the  principle  for  which  the 
plaintiff  contends  and  which  must  be  establishcid  to  sus- 
tain the  action.  Different  modes  of  procedure  are  pro- 
vided for  in  the  building  act  That  instituted  against 
the  plaintiff  was  a  personal  action  for  a  penalty.  With- 
out waiting  for  a  determination  as  to  his  liability  he 
made  an  alteration  in  the  wall  for  the  cost  of  which  he 
seeks  to  hold  the  defendants.  The  case  as  we  view  it 
lacks  the  elements  necessary  to  support  an  action  under 
the  grant,  bargain  and  sell  clause  of  the  deed  and  alle- 
gation of  the  existence  of  encumbrances  or  the  disturb- 
ance of  quiet  enjoyment  by  a  paramount  right. 
The  judgment  is  reversed. 
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American  Natural  Gas  Company,  Appellant,  v. 

Evans. 

Eminent  domain — Natural  gas  company — Deed— Pipe  line — 
Agreement  with  owner — Revocation  of  agreement. 

Where  a  landowner,  in  consideration  of  receiving  natural  gas 
for  his  premises  at  a  fixed  price,  grants  to  a  gas  company  the 
right  to  lay  and  maintain  a  pipe  line  through  and  under  his  land, 
and  the  right  to  construct  and  operate  a  telegraph  or  telephone 
line  over  his  land,  the  gas  company  cannot,  by  a  mere  notice  of  its 
intention  to  maintain  its  pipe  line  by  the  right  of  eminent  do- 
main, and  not  thereafter  supply  gas  at  the  price  fixed  by  the  con- 
tract, place  itself  in  a  position  to  cut  ofi  the  supply  of  gas;  but 
the  company  may  by  proper  corporate  action  resolve  to  abandon 
and  surrender  its  rights,  under  the  contract,  and  if  it  does  so,  and 
serves  proper  notice  thereof  upon  the  landlord,  it  may  proceed 
forthwith  to  condemn  property  sufficient  for  the  maintenance  of 
its  pipe  line  without  actually  taking  up  the  pipes  already  laid  on 
the  property. 

In  such  a  case  it  is  not  within  the  discretion  of  the  court  below 
to  refuse  to  approve  of  a  bond  filed  in  the  condemnation  proceed- 
ings if  the  bond  is  itself  sufficient  The  refusal  to  approve  the 
bond  under  suph  circumstances  may  be  reviewed  by  the  appellate 
court  on  certiorari. 

Argued  May  5, 1915.  Appeal,  No.  151,  April  T.,  1914, 
by  plaintiflf,  from  order  of  C.  P.  Indiana  Co.,  March  T., 
1914,  No.  10,  refusing  to  approve  bond  in  condemnation 
proceedings  in  case  of  American  Natural  Gas  Co.  v.  Wil- 
liam A.  Evans.  Before  Rice,  P.  J.,  Orlady,  Hbad, 
Porter,  Henderson  and  Trbxler,  JJ.    Reversed. 

Petition  for  approval  of  bond  in  condemnation  pro- 
ceedings.   Before  Telford,  P.  J. 

The  court  refused  to  approve  the  bond. 

The  facts  appear  by  the  report  of  the  case  of  Evans  v. 
American  National  Gas  Company,  55  Pa.  Superior  Ct 
116,  and  by  the  opinion  of  the  Superior  Court. 
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Error  assigned  was  order  refusing  to  approve  the 
bond. 

Walter  Lyon,  with  him  Cunningham  d  Fisher,  for  ap- 
pellant— In  no  case  has  a  corporation  wrongfully  in 
possession  been  compelled  actually  to  deliver  up  physi- 
cal possession^  but  has  been  permitted  to  perfect  its 
right  possession  by  the  exercise  of  its  power  of  emi- 
nent domain :  Richards  v.  Buflfalo,  Etc.,  R.  R.  Co.,  137 
Pa.  524;  P.  &  L.  E.  R.  R.  Co.  v.  Bruce,  102  Pa.  23;  Oli- 
ver V.  Pittsburgh,  Etc.,  R.  R.  Co.,  131  Pa.  408;  Connells- 
ville  Gas  Coal  Co.  v.  B.  &  O.  R.  R.  Co.,  216  Pa.  309; 
McClinton  v.  R.  R.  Co.,  66  Pa.  404;  Hay  v.  Valley  Pike 
Co.,  38  Pa.  Superior  Ct  145. 

J.  N.  Banks^  with  him  S.  M.  Jack,  Peelor  d  Feit,  Er- 
nest Stewart,  John  H.  Pierce  and  Wm.  Banks,  for  ap- 
pellee.— The  appellant  does  not  seek,  in  this  proceeding, 
to  abandon  all  the  rights  it  has  under  the  contract,  but  is 
endeavoring  thereby  to  retain  the  rights,  it  acquired  by 
contract,  and  hold  them  under  eminent  domain,  and 
thereby  free  itself  from  the  obligation  to  furnish  gas  to 
appellee  at  the  price  provided  for  in  the  agreement.  It 
is  seeking  to  hold  all  it  acquired  under  the  provisions 
of  the  contract  beneficial  to  it,  and  to  rescind  that  part 
beneficial  to  appellee,  thus  destroying  the  mutuality  of 
the  contract :  Semple  v.  Cleveland,  Etc.,  R.  R.  Co.,  172 
Pa.  369;  Hay  v.  Baer,  48  Pa.  Superior  Ct  231. 

Opinion  by  Henderson,  J.,  May  9, 1916 : 
The  contention  between  the  parties  to  this  appeal  arose 
out  of  the  facts  exhibited  in  Evans  v.  American  Natural 
Gas  Co.,  55  Pa.  Superior  Ct.  116.  At  that  time  the  ap- 
pellant undertook  to  exercise  the  right  of  eminent  do- 
main over  the  premises  theretofore  granted  by  the  ap- 
pellee to  its  predecessor-in-title  for  the  maintenance  of  a 
natural  gas  pipe  line  and  a  telephone  line  used  in  con- 
nection with  its  business.    It  was  decided  in  the  case  re- 
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ferred  to  that  the  contract  under  which  the  pipes  were 
originally  laid  "was  an  entire  and  indivisable  one  and 
that  the  company  grantee  was  not  at  liberty  to  so  split 
it  up  as  to  retain  the  estate  granted  under  it  and  at  the 
same  time  seek  to  change  the  compensation  that  induced 
the  grant"  When  the  appellant  acquired  by  purchase 
from  the  Indiana  company  all  of  its  property  and  fran- 
chises it  took  the  contract  with  Evans,  the  grantor,  in 
its  entirety  and  it  could  not  while  retaining  the  advan- 
tages of  the  contract  change  the  annual  consideration 
called  for  therein  into  the  payment  of  such  damages  as 
might  be  awarded  by  a  board  of  viewers  in  a  condem- 
nation proceeding.  It  was  held,  however,  that  no 
privity  of  contract  existed  between  the  appellant  and  the 
grantor  in  the  contract  with  the  Indiana  company  and 
that  the  appellant,  as  the  assignee  of  the  latter  company, 
might  at  its  pleasure  surrender  the  rights  it  acquired 
under  that  contract  and  by  so  doing  relieve  itself  from 
any  responsibility  for  the  further  performance  of  the 
obligations  of  its  assignor.  After  the  determination  of 
that  case  the  appellant  by  appropriate  corporate  action 
adopted  a  resolution  "to  abandon  and  surrender  any 
right  to  lay  and  maintain  pipe  lines  and  construct  and 
maintain  a  telegraph  or  telephone  line  and  operate  the 
same  over  and  through  the  land  of  William  A.  Evans," 
the  grantor.  Subsequently  a  notice  of  the  action  of  the 
corporation  was  served  on  Evans  and  at  a  still  later  date 
the  appellant  presented  a  bond  to  the  Court  of  Common 
Pleas  of  Indiana  County  to  secure  to  the  landowner  any 
damage  he  might  sustain  by  reason  of  the  condemnation 
of  as  much  of  the  land  as  would  be  necessary  for  the 
maintenance  of  its  pipe  line  and  asked  for  the  approval 
of  the  bond  and  the  appointment  of  viewers  to  assess 
damages.  The  court  refused  to  approve  the  bond  and 
appoint  viewers.  This  conclusion  was  reached  for  the 
reason  that  the  petitioner  still  occupied  the  premises 
with  its  pipes  and  gas  line  and  the  court  was  not  con- 
vinced that  the  abandonment  was  made  in  good  faith. 
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It  will  be  observed  that  the  case  as  now  presented  raises 
a  different  question  from  that  which  was  heard  in  the 
former  proceeding  between  the  same  parties.  The  sur- 
render of  the  contract  has  been  made  by  the  pipe  line 
company.  It  was  said  that  this  had  not  passed  the 
"paper  st^ge^'  but  we  think  it  needs  no  argument  to 
show  that  this  deliberate  action  of  the  company  deprived 
it  of  any  rights  under  the  contract  and  that  after  the 
adoption  of  the  resolution  of  abandonment  and  notice 
thereof  to  the  landowner  the  company  was  disabled 
from  exercising  any  privileges,  control  or  occupancy 
thereunder.  All  that  remained  to  the  company  was  a 
reasonable  opportunity  to  remove  its  property  as  pro- 
vided for  in  the  original  contract.  After  the  latter 
period  it  became  a  trespasser  and  subject  to  an  action  of 
ejectment  but  we  are  unable  to  see  that  the  omission  to 
remove  the  pipes  had  the  eflfect  to  continue  the  contract 
or  nullify  the  act  of  abandonment  and  surrender  for- 
mally declared  by  the  corporation.  If  Evans  had 
brought  an  action  of  ejectment  to  recover  the  land  in- 
cluded in  the  grant  certainly  no  defense  could  have  been 
successfully  introduced  by  the  appellant  to  overcome  the 
eflfect  of  the  notice  of  surrender  given  to  him  supported 
as  it  was  by  the  action  of  the  corporation  declaring  such 
abandonment.  The  court  would  have  said  on  the  ad- 
mitted facts  that  the  appellant  had  no  right  longer  to 
remain  on  the  premises  and  that  the  landowner  was  en- 
titled to  a  verdict.  And  if  such  course  had  been  pursued 
by  the  owner  and  a  judgment  had  been  entered  in  the 
action  of  ejectment,  would  not  the  court  permit  the  gas 
company  to  file  a  bond  and  institute  condemnation  pro- 
ceedings without  subjecting  it  to  the  expense,  destruc- 
tion of  property  and  interruption  of  business  inseparable 
from  the  taking  up  of  the  pipes?  The  equitable  power 
of  the  court  to  stay  an  execution  under  such  circum- 
stances to  afford  the  defendant  an  opportunity  to  insti- 
tute proceedings  to  condemn  without  such  loss  has  been 
exercised  in  several  instances.    In  P.  &  L.  E.  R.  R.  Co. 
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V.  Bruce,  102  Pa.  23,  the  railroad  company  bought  the 
rights  of  the  Penna.  &  Ohio  Canal  Company  in  its  canal 
bed,  towpath,  etc.,  and  built  a  railroad  thereon,  ap- 
parently supposing  the  canal  company  had  a  fee  in  the 
land.  It  was  decided,  however,  in  an  action  of  eject- 
ment that  the  canal  company  took  an  easement  only; 
that  the  fee  remained  in  the  grantors  and  the  plaintiffs 
were  entitled  to  recover.  It  was  said,  however,  that  the 
defendant  could  secure  a  right  of  way  and  save  the  work 
and  property  which  it  had  put  on  the  plaintiff's  land  by 
having  an  assessment  of  damages  as  provided  by  law  and 
that  if  the  plaintiffs  should  refuse  a  stay  of  execution 
until  this  could  be  accomplished  the  court  below  on  ap- 
plication could  interpose  its  injunction.  In  Connells- 
ville  Gas  Coal  Co.  v.  B.  &  O.  R.  R.  Co.,  216  Pa.  309,  a 
recovery  in  ejectment  was  had  because  the  owner 
had  never  received  compensation  although  the  rail- 
road company  was  in  occupancy  of  the  land  with  its 
track,  but  the  court  stayed  the  execution  to  permit  the 
company  to  institute  condemnation  proceedings.  The 
same  rule  was  expressed  in  Semple  v.  Cleveland,  Etc., 
Ry.  Co.,  172  Pa.  369.  In  that  c^se  the  railroad  company 
acquired  possession  under  a  contract  for  a  right  of  way. 
The  contract  contained  provisions  for  a  water  tank,  a 
station  and  service  at  the  station.  Several  years  after 
possession  had  been  taken  and  the  road  built  the  com- 
pany undertook  to  repudiate  a  part  of  the  contract  and 
retain  a  part.  This  it  was  decided  could  not  be  done ; 
that  there  must  be  a  surrender  of  the  whole  contract  and 
the  court  in  speaking  of  the  necessity  imposed  on  the 
company  said,  "If  the  contract  is  to  be  rescinded  it  must 
be  by  notice  to  the  owners  of  the  land  and  a  proceeding 
to  substitute  the  value  to  be  fixed  by  viewers  to  be  ap- 
pointed under  the  general  railroad  laws  for  the  annual 

value  agreed  on  by  the  parties It  must  stand  on 

its  contract  rights  or  rescind  in  toto,  and  fall  back  upon 
its  right  of  eminent  domain  to  protect  itself  in  the  en- 
joyment of  its  right  of  way  and  the  other  rights  acquired 
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originally  by  the  contract. The  company  must  be 

required  to  elect  whether  it  will  pay  for  its  right  of  way 
and  other  privileges  as  it  agreed  to,  or  by  rescinding  the 
contract,  and  proceeding  under  the  right  of  eminent  do- 
main, pay  for  it  under  the  provisions  of  the  general  rail- 
road laws.  It  may  do  either,  but  its  title  must  rest  on  a 
subsisting  contract  or  on  a  valid  appropriation.'^  These 
cases,  we  think,  clearly  established  the  rule  that  where 
a  corporation  is  invested  with  a  right  of  eminent  domain 
and  is  in  occupancy  of  a  right  of  way  under  a  grant  with 
the  right  of  surrender  and  abandonment  it  is  not  neces- 
sary as  a  consequence  of  such  abandonment  that  the  prop- 
erty of  the  corporation  on  the  land  in  question  be  de- 
stroyed or  removed  as  a  condition  precedent  to  the  right 
of  the  company  to  institute  a  proceeding  to  condemn  the 
right  of  way  theretofore  used  under  the  grant  and  that  a 
court  will  exercise  its  equitable  power  to  stay  execution 
process  until  the  company  can  carry  such  proceeding  to 
a  conclusion.  The  facts  of  the  case  before  us  bring  the 
parties  within  the  operation  of  this  principle.  It  is  not 
disputed  that  the  appellant  has  the  right  of  eminent  do- 
main as  to  its  pipe  lines.  It  is  conceded  that  it  had  the 
right  to  surrender  and  abandon  the  privileges  and  fran- 
chises granted  by  the  landowner  to  the  Indiana  company 
and  assigned  by  it  to  the  appellant.  We  think  the  legal 
effect  of  its  resolution  of  surrender  and  abandonment 
was  to  restore  to  the  landowner  the  right  which  he  pos- 
sessed and  exercised  before  his  grant  to  the  Indiana 
company  and  that  the  appellant  is  a  trespasser  merely 
without  a  right  of  occupancy  except  as  that  occupancy 
might  be  protected  under  the  circumstances  to  enable  it 
to  acquire  title  by  condemnation.  The  railroad  cases 
have  not  such  features  as  distinguish  them  from  that 
under  consideration.  They  are  all  cases  where  the  re- 
spective companies  went  onto  the  land  by  grant  or  per- 
mission, where  the  title  failed  or  was  surrendered  and 
where  structures  had  been  placed,  the  removal  of  which 
would  have  subjected  the  company  to  expense  and  loss 
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with  an  interruption  of  public  service  and  without  com- 
pensating advantage  to  the  owner  of  the  land.  The 
action  of  the  court  below  being  based  apparently  on  the 
conclusion  that  the  surrender  of  the  contract  was  not 
effective  in  law  and  there  being  no  evidence  to  impeach 
the  action  of  the  corporation  with  respect  thereto  we 
think  the  reason  assigned  is  not  sufficient  and  that  the 
appellant  should  have  been  permitted  to  file  the  bond 
and  present  the  petition  tendered  to  the  court.  This 
conclusion  does  not  apply  to  the  telegraph  and  telephone 
line  as  to  which  it  is  not  claimed  that  a  natural  gas 
company  has  the  right  of  eminent  domain  as  incidental 
to  its  business. 

It  is  said,  however,  that  the  refusal  of  the  court  to  ap- 
prove the  bond  is  a  matter  of  discretion  and  it  is  not 
reviewable  except  when  an  abuse  of  discretion  is  alleged. 
We  do  not  understand  however,  that  where  the  right  of 
eminent  domain  is  vested  in  a  corporation  and  the  record 
shows  its  intention  to  exercise  that  right  and  the  bond 
is  tendered  on  failure  of  the  owner  and  the  corporation 
to  agree  the  court  is  at  liberty  to  refuse  to  approve  the 
bond  where  no  question  of  its  sufficiency  arises  and  the 
lack  of  power  to  condemn  does  not  appear  in  the  record. 
If  the  corporation  has  authority  to  exercise  the  right  it 
is  the  duty  of  the  court  to  approve  the  bond  if  it  be 
sufficient  The  discretion  to  be  exercised  is  a  legal  one 
and  should  be  supported  by  such  facts  as  are  sufficient 
to  justify  the  action  of  the  court.  The  subject  is  dis- 
cussed at  length  in  the  case  of  Katherine  Water  Co.,  32 
Pa.  Superior  Ct.  94,  and  a  further  discussion  than  is 
there  presented  is  unnecessary.  Moreover,  it  appears 
from  the  record  that  the  order  refusing  the  approval  of 
the  bond  was  not  based  on  a  conclusion  that  the  bond 
was  not  sufficient.  The  action  of  the  court  rested  on  the 
adjudication  that  the  corporation  was  without  power  to 
condemn  under  the  circumstances  and  our  jurisdiction 
on  a  certiorari  extends  to  a  determination  from  the  whole 
record  whether  the  judgment  of  the  court  below  was  sup- 
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ported  by  sufficient  reasons :  Independence  Party  Nomi- 
nation, 208  Pa.  108;  Knoblauch's  License,  28  Pa.  Supe- 
rior Ct;  323. 

A  peargument  was  allowed  in  this  case  because  of  the 
somewhat  novel  questions  involved  and  the  diversity  of 
opinion  as  to  the  proper  judgment  to  be  entered. 

After  a  careful  consideration  of  the  arguments  and  re- 
arguments  presented  we  have  reached  the  conclusion 
that  the  decree  of  the  court  should  be  reversed  and  the 
record  remitted  to  the  court  below  in  order  that  it  may 
determine  the  sufficiency  of  the  bond  tendered  by  the  ap- 
pellant 

Judgment  is  entered  accordingly. 


Foster^s  Estate. 


Decedents'  estates — Professional  services — Attomey-at-law, 
A  claim  of  an  attomey-at-law  for  services  to  an  estate  of  a  de- 
cedent whose  widow  has  elected  to  take  against  the  will,  will  be 
allowed,  notwithstanding  the  objection  of  the  widow,  where  it  ap- 
pears that  the  services  were  rendered  in  safeguarding  the  estate 
for  those  entitled  to  it,  and  that  testator  had  directed  that  claimant 
should  be  employed  as  counsel  for  the  estate. 

Argued  March  9,  1916.  Appeal,  No.  25,  March  T., 
1916,  by  Mary  J.  Foster,  from  decree  of  O.  C.  Luzerne 
Co.,  dismissing  exceptions  to  adjudication  in  Estate  of 
Charles  D.  Foster,  deceased.  Before  Orlady,  P.  J., 
Henderson,  Kephart,  Trexlbr  and  Williams,  JJ.  Af 
firmed. 

Exceptions  to  adjudication. 

The  facts  appear  by  the  opinion  of  the  Superior  Court 

Error  assigned  was  decree  dismissing  exceptions  to 
adjudication. 
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Arguments — Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
O.  J.  Clark,  for  appellant^  cited:   Mumper's  App.,  3 
W.  &  S.  441;  Rankin's  Est,  9  W.  N.  C.  407. 

John  McOahren,  for  appellee,  cited :  Yerkes'  App.,  99 
Pa.  401;  Geddi's  App.,  9  Watts  284;  Alexander's  Est., 
211  Pa.  124;  Titlow's  Est.,  163  Pa.  35;  Hoffman's  Est., 
19  Pa.  Superior  Ct.  70;  Scott's  App.,  9  W.  &  S.  98; 
Riddle's  App.,  83  Pa.  340;  Fox  v.  Weckerly,  1  Phila- 
delphia 320. 

Opinion  by  Williams,  J.,  May  8,  1916 : 

A  claim  for  professional  services  was  presented  to  the 
court  below.  The  testator  had  directed  that  the  claim- 
ant should  be  employed  as  counsel  for  the  estate.  Evi- 
dence as  to  the  character  and  quantity  of  the  services 
rendered,  and  the  value  thereof,  was  received. 

No  testimony  of  any  kind  was  offered  to  contradict 
that  presented  by  the  claimant. 

The  claim  was  allowed,  against  the  objection  of  the 
widow  of  the  testator,  who  had  elected  to  take  against 
the  will. 

The  peculiar  facts  in  this  case  concerning  the  abstrac- 
tion of  the  will  of  the  testator  and  its  subsequent  return 
in  a  mutilated  condition — ^the  efforts  of  the  widow  to 
defeat  the  expressed  will  of  her  husband — as  well  as  the 
character  of  the  services  rendered,  which  ultimately 
resulted  in  the  safeguarding  of  the  estate  for  the  benefit 
of  those  entitled  to  it,  bring  this  case  clearly  within  the 
exceptions  referred  to  in  Titlow's  App.,  163  Pa.  35; 
Alexander's  Est.,  211  Pa.  124,  and  Hoffman's  Est,  19 
Pa.  Superior  Ct.  70. 

The  facts  were  found  ui>on  competent  evidence.  There 
is  no  error  in  the  record. 

The  appeal  is  dismissed. 
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Seed's  Estate. 

WiUa-^Canversion — Real  estate — Devise — Lapsed  legacy. 

Where  a  testator  by  his  will  provides  for  a  conversion  of  his 
real  estate  and  for  its  distribution  as  personalty,  but  one  of  the 
beneficiaries  named  dies  before  the  testator  and  the  gift  to  her 
lapses,  the  lapsed  share  in  the  real  estate  passes  under  the  intestate 
laws  to  the  heirs  of  the  testator  as  real  estate.  If  one  of  the  heirs 
dies  before  the  real  estate  is  sold,  his  widow  will  take  one-third  of 
such  share  as  real  estate  under  a  devise  to  her  in  her  husband's 
will  of  one-third  of  real  estate. 

Argued  April  11,  1916.  Appeal,  No.  139,  April  T., 
1916,  by  Catherine  M.  Reed,  from  decree  of  O.  C.  Erie 
Co.,  Sept.  T.,  1914,  No.  71,  dismissing  exceptions  to 
auditor's  report  in  Estate  of  Lloyd  G.  Reed,  deceased. 
Before  Orlady,  P.  J.,  Henderson,  Kbphabt,  Trbxlbb 
and  Williams,  J  J.    Affirmed. 

Exceptions  to  rei)ort  of  M.  L.  Davis,  Esq.,  auditor. 

The  facts  appear  by  the  rei)ort  of  Reed's  Est.,  82  Pa. 
428,  and  Reed's  Est,  237  Pa.  125,  and  the  opinion  of 
the  Superior  Court. 

Errors  assigned  were  in  dismissing  exceptions  to  re- 
port of  auditor. 

M.  Levant  Davis,  with  him  John  8,  Rilling,  for  appel- 
lant.— Money  derived  from  judicial  sales  of  land  de- 
volves as  personalty  beyond  the  first  transmission: 
Wentz's  App.,  126  Pa.  541;  Pennell's  App.,  20  Pa.  515. 

Frank  Chinnison,  of  Ounnison,  Fish,  Oifford  &  Chap- 
in,  for  appellees,  cited :  Cuteis  v.  Wormald,  7  English 
Ruling  Cases  65. 

Opinion  by  Williams,  J.,  May  8, 1916 : 

It  was  held  in  Reed's  Est.,  237  Pa.  125,  opinion  by  Mr. 
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Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
Justice  Elkin,  that  the  lapsed  share  of  Nellie  Reed 
passed  under  the  intestate  laws  to  the  heirs  of  Charles 
M.  Reed,  her  father,  as  real  estate.  Lloyd  G.  Reed  in- 
herited one-third  of  Nellie  Reed's  two-twelfths.  Lloyd 
G.  Reed's  will  provides  that  his  widow  shall  receive  one- 
third  of  his  personalty  absolutely  and  one-third  of  his 
real  estate  for  life. 

The  will  of  Lloyd  G.  Reed  makes  no  provision  for  a 
conversion. 

The  fund  in  dispute  is  the  proceeds  of  real  estate  sold 
after  the  death  of  Lloyd  G.  Reed  by  the  executors  of 
Charles  M.  Reed  under  the  provisions  of  his  will ;  it  is 
a  part  of  that  which  the  Supreme  Court  in  Reed's  Estate, 
supra,  said  passed  as  real  estate  to  Lloyd  G.  Reed. 

The  question  therefore  is,  does  the  widow  of  Lloyd  G. 
jReed  under  his  will  take  her  interest  in  this  fund  as  per- 
sonalty getting  one-third  thereof  absolutely  or  does  she 
take  it  as  real  estate  getting  but  one-third  thereof  for 
life. 

The  court  below  upon  exceptions  to  the  auditor's  re- 
port, held  that  she  took  it  as  real  estate  and  in  this  we 
think  the  court  was  clearly  right.  It  was  real  estate 
vested  in  Lloyd  G.  Reed  at  the  time  of  his  decease  and 
passes  as  such  under  his  will.  The  fact  that  it  was  sold 
after  his  decease  does  not  change  its  character. 

The  appeal  is  dismissed. 


Bobinson  v.  Greiner,  Appellant, 

Appeals — Interlocutory  order — Decree  awarding  issue  to  try  title 
to  real  estate— Act  of  June  10, 1893,  P.  L,  416. 

No  appeal  lies  from  a  decree  awarding  an  issue  to  try  title  to 
real  estate  under  the  Act  of  June  10,  1893,  P.  L.  416.  Such  a  de- 
cree is  interlocutory,  and  on  that  ground  also  no  appeal  lies. 

Submitted  April  20, 1916.  Appeal,  No.  15,  March  T., 
1915,  by  defendant,  from  decree  of  C,  P.  Montour  Co., 
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June  T.,  1913,  No.  8,  awarding  an  issue  to  try  title  to  real 
estate  in  case  of  James  W.  Robinson  v.  Caroline  Greiner. 
Before  Orlady,  P.  J.,  Henderson,  Kephart,  Trbxlbr 
and  Williams,  JJ.    Appeal  quashed. 

Petition  for  an  issue  to  try  title  to  real  estate.    Before 
Evans,  P.  J. 
The  court  awarded  an  issue. 

Error  assigned  was  in  awarding  an  issue. 

Wm.  Kase  West,  for  appellant 

H.  M.  Hinckley,  for  appellee,  cited  in  support  of  mo- 
tion to  quash  appeal :  Walsh  v.  Walsh,  61  Pa.  Superior 
Ct.  620;  Davenport  v.  Jones,  126  Pa.  271;  Gabler  v. 
Black,  210  Pa.  541. 

Opinion  by  Williams,  J.,  May  8, 1916 : 

This  was  an  application  for  an  isstie  to  try  the  title  to 
real  estate  under  the  Act  of  June  10, 1893. 

Upon  petition,  answer,  and  evidence  adduced  before  the 
court  clearly  showing  that  the  real  estate  in  question 
was  in  the  possession  of  the  petitioner,  the  court  had 
jurisdiction  to  award  the  issue.  An  appeal  was  taken 
from  the  action  of  the  court  awarding  the  issue. 

There  is  a  motion  to  quash  on  two  grounds  (a)  The 
decree  of  the  court  below  is  interlocutory,  (b)  That 
there  is  no  statutory  provision  for  the  appeal. 

The  act  provides  "that  the  decree  of  the  court  in  re- 
fusing the  rule  or  issue and  the  judgment  in  such 

issue  shall  be  subject  to  appeal.^'  There  is  no  provision 
in  the  act  for  an  appeal  where  the  issue  m  awarded. 

The  decree  in  this  case  is  clearly  interlocutory  and 
that  reason  is  suflScient  for  us  to  quash  this  appeal.  In 
addition  to  this,  we  are  of  the  opinion  that  no  appeal  lies, 
under  the  act,  from  a  decree  awarding  an  issue  in  such 
cases. 

The  appeal  is  quashed. 
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Syllabus— Verdict        [68  Pa.  Superior  Ct. 

Clader  v.  Gangewere,  Appellant 

Negligence — Master  and  servant — Safe  place  to  work — Varying 
changes — Contributory  negligence — Bisk  of  employment. 

A  master  is  required  to  furnish  suitable  materials  to  construct 
a  runway  or  scaffolding  on  which  his  employee  is  required  to  work, 
and  if  through  a  vice-principal  he  assumes  the  work  of  construct- 
ing it,  he  must  do  so  in  such  manner  as  to  make  it  safe  for  those 
who  work  about  it;  but  where  he  has  once  constructed  it,  and  the 
workmen,  or  other  unauthorized  persons  see  fit  to  make  changes  in 
the  construction,  the  master  is  not  bound  to  follow  up  these  various 
changes. 

Where  an  employee  sees  an  obvious  and  dangerous  defect  in  a 
runway  on  which  he  is  obliged  to  work  and  calls  his  foreman's  at- 
tention to  it,  and  the  latter  says  that  he  will  see  it  fixed,  and  the 
employee  on  going  to  his  work  two  days  afterwards  sees  that  noth- 
ing has  been  done  to  remedy  the  defect,  but  nevertheless  resumes 
his  work,  and  is  injured  by  reason  of  the  defect,  he  will  be  held  to 
assume  the  risk  and  cannot  recover  from  his  employer  for  the  in- 
juries which  he  sustained. 

Argued  Dec.  9, 1915.  Appeal,  No.  254,  Oct  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Lehigh  Co.,  June 
T.,  1911,  No.  3,  on  verdict  for  plaintiflE  in  case  of  William 
J.  Clader  V.  William  H.  Gangewere.  Before  Riob,  P.  J., 
Obladt,  Hbad,  Porter,  Henderson  and  Eephart,  JJ. 
Beversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Staples,  P.  J.,  specially  presiding. 

At  the  trial  it  appeared  that  on  May  16,  1910,  the 
plaintiff,  a  hod-carrier,  fell  from  a  runway  or  scaffolding 
around  the  building  on  which  he  was  working.  The  cir- 
cumstances of  the  accident  are  set  forth  in  the  opinion  of 
the  Superior  Court 

The  court  refused  binding  instructions  for  defendant 
(7). 

Verdict  and  judgment  for  plaintiff  for  |795.55.  De- 
fendant appealed. 
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Error  assigned  was  (7)  refusal  of  binding  instructions 
for  defendant. 

Thomas  F.  Diefenderfer,  for  appellant. 

Ralph  H.  Schatz,  with  him  Arthur  G.  Detoalt,  for  ap- 
pellee. 

Opinion  by  Kbphabt,  J.,  April  17, 1916 : 
Plaintiff  was  injured  while  at  work  on  a  runway 
used  in  connection  with  the  construction  of  a  building. 
His  duty  was  to  carry  materials  up  a  ladder  to  the  run- 
way and  deliver  them  to  the  masons  employed  on  the 
work.  While  thus  engaged,  one  of  the  boards  of  the 
runway,  or  close  by  the  runway,  broke,  causing  him  to 
fall  to  the  ground  below,  where  he  received  injuries.  The 
evidence  to  establish  defendant's  liability  is  very 
meager.  It  was  hardly  suflScient  to  submit  the  case  to 
the  jury  on  the  question  as  to  whether  the  contract  was 
with  defendant  or  a  man  by  the  name  of  Koch.  Plaintiff 
relied  on  some  bills  made  by  the  defendant  to  the  owner 
of  the  building,  which  covered  the  work  upon  which  the 
plaintiff  was  injured.  The  defendant,  when  called  by 
the  plaintiff  on  cross-examination  concerning  the  bills, 
explains  that  he  was  requested  by  the  owner  to  advance 
the  money  necessary  to  pay  for  the  work  done  on  the 
foundation  walls.  That  he  knew  nothing  about  the  ad- 
ditional work  of  building  the  walls  upon  which  the  plain- 
tiff was  injured.  That  at  no  time  did  he  exercise  control 
over  any  part  of  the  work  in  any  capacity,  and  the  bills 
relied  on  by  the  plaintiff  represented  the  money  advanced 
and  the  purpose  for  which  it  was  advanced.  Defendant 
and  the  owner  of  the  building  state  with  whom  the  con- 
tract was  made.  Defendant's  witness.  Fetter,  the  fore- 
man, states  they  were  in  the  employ  of  Koch.  The  bur- 
den was  on  the  plaintiff  to  show  by  whom  he  was  em- 
ployed. The  evidence  shows  a  lending  of  money  to  cover 
labor  and  material  at  a  certain  per  cent,  and  a  checking 
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Opinion  of  the  Court.  [63  Pa.  Superior  Ot. 
up  of  these  items  by  the  owner.  Bills  for  these  items 
covering  the  amounts  advanced  were  presented^,  for 
which  notes  were  given.  The  evidence  does  not  show 
contractual  liability. 

But  we  need  not  rest  our  determination  of  the  case  on 
this  lack  of  proof.  Assuming  that  this  evidence  was  .for 
the  jury,  we  are  satisfied  that  the  plaintiff  cannot  re- 
cover. 

The  master  was  required  to  furnish  suitable  materials 
to  construct  this  runway,  and  if  through  a  vice-princi- 
pal he  assumed  the  work  of  constructing  it  he  must  do  so 
in  such  manner  as  to  make  it  safe  for  those  who  work 
about  it.  But  where  he  has  once  constructed  it,  and 
the  workmen,  or  other  unauthorized  persons,  see  fit 
to  make  changes  in  this  construction,  the  master  is  not 
bound  to  follow  up  these  various  changes :  Schneider 
V.  Quartz  Co.,  220  Pa.  548;  Demby  v.  Atkins,  61  Su- 
perior Ct.  538.  The  runway,  from  Fetter's  testimony, 
was  properly  constructed.  It  was  of  two  board  thick- 
ness; there  were  knots  in  the  boards,  but  the  plaintiff  in 
describing  his  accident,  states  that  he  did  not  fall 
through  the  runway  that  had  two  board  thickness,  but 
fell  where  there  was  one  board  thickness.  As  the  run- 
way was  constructed  of  two  board  thickness,  it  must 
have  been  subsequently  changed  by  those  engaged  about 
the  work.  The  work  was  of  changing  character.  One  of 
the  plaintiffs  witnesses  states  that  he  was  not  injured 
by  stepping  on  a  board  on  the  runway,  but  that  when  he 
reached  the  top  of  the  ladder  and  he  stepped  bflf  the  lad- 
der to  the  runway,  he  struck  one  of  the  uprights,  throw- 
ing him  back,  causing  him  to  step  on  a  single  board  out- 
side of  the  runway,  which  broke  and  precipitated  him  to 
the  ground.  Of  course,  if  this  were  the  cause  of  the  ac- 
cident, the  master  would  not  be  responsible  as  it  would 
have  been  an  unforeseen  danger. 

When  the  runway  was  used  on  the  opposite  side  of  the 
building,  and  while  he  was  at  work,  he  noticed  the  con- 
dition of  tbese  planks  and  he  called  the  foreman's  at* 
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tention  to  their  condition,  saying  that  they  were  unsafe 
and  that  they  should  be  fixed ;  he  admits  that  the  same 
planks  were  taken  from  that  place  and  used  to  form  the 
runway  on  which  he  was  injured.  He  went  over  the  run- 
way once  that  morning  and  again  saw  the  condition  of 
the  plank.  As  he  stated  to  the  court,  the  knot  was  as  big 
as  his  head.  In  fact,  the  plaintiff  and  some  of  his  wit- 
nesses agree  that  it  was  a  plain  and  obviously  dangerous 
place  to  work.  Taking  his  version  of  how  the  accident 
occurred,  it  is  evident  he  voluntarily  assumed  the  risk 
of  going  over  this  plank,  knowing  when  he  did  it  that 
it  was  unsafe  and  insecure.  "The  servant,  or  employee, 
assumes  the  risk  of  all  dangers,  however  they  may  arise, 
against  which  he  may  protect  himself  by  the  exercise  of 
ordinary  observation  and  care.  Furthermore*  the  mas- 
ter's liability  arises  from  the  fact  that  he  subjects  his 
servant  to  dangers  which  in  good  faith  he  ought  to  pro- 
vide against,  but  he  is  not  responsible  for  those  dangers 
to  which  the  servant  voluntarily  subjects  himself,  though 
he  does  so  without  carelessness  or  breach  of  duty" :  Pitts- 
burgh &  Connellsville  Railroad  v.  Sentmeyer,  92  Pa.  276. 
The  fact  that  the  foreman  said  to  him  that  he  would 
see  that  it  was  fixed  would  not  excuse  the  plaintijBF  from 
taking  a  risk  which  he  knew  existed  and  could  easily 
have  avoided.  His  complaints  were  made  on  the  preced- 
ing Saturday,  and  on  the  morning  of  the  accident.  He 
knew  the  condition  of  the  runway,  and  the  alleged  de- 
fective character  of  the  boards.  He  did  not  rely  on  the 
judgment  or  assurances  of  somebody  else,  but  "on  the 
contrary,  the  appellant's  own  testimony  shows  that>  after 
he  had  called  the  foreman's  attention  to  the  conditions 
which  subsequently  led  to  his  injury,  and  the  latter  had 
agreed  with  him  concerning  the  apparent  danger,  stating 
he  would  have  the  cause  of  it  removed,  he,  the  plaintiff, 
knowing  full  well  that,  despite  this  statement  of  the  fore- 
man, the  latter  had  done  nothing  whatever  to  stop  (re- 
move) the  danger,  and  that  it  still  threatened,  stayed 
at  his  work.  In  other  words,  the  plaintiff,  knowing  and 
Vol.  Lxm — 12 
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appreciating  the  hazard  of  the  situation,  remained  where 
he  was,  took  his  chances,  and  was  injured ;  under  these 
circumstances  he  had  no  right  to  recover  against  the  de- 
fendant" :  Crimmins  v.  Farquhar,  250  Pa.  570. 

It  is  only  necessary  to  sustain  the  seventh  assignment 
of  error.    The  judgment  is  reversed. 


Stauffer,  Appellant,  v.  Shenandoah  Borough. 

Negligence — Boroughs — Unguarded  wall  along  road — Contribu- 
tory negligence. 

In  an  action  against  a  borough  to  recover  damages  for  x>er8onaI 
injuries,  and  for  injuries  to  a  horse  and  buggy  resulting  from  a  fall 
over  an  unguarded  wall  on  the  side  of  a  road,  the  plaintiff  will  be 
deemed  to  have  been  guilty  of  contributory  negligence,  and  will  not 
be  entitled  to  recover,  where  it  appears  that  the  accident  happened 
about  six  o'clock  on  the  evening  of  a  day  late  in  June,  that  the 
plaintiff  was  perfectly  familiar  with  the  condition  of  the  road  and 
that  the  wall  was  unguarded,  that  just  prior  to  the  accident  he 
had  passed  the  dangerous  part  of  the  road,  but  a  severe  storm  aris- 
ing he  turned  back,  and  trusting  to  his  horse  to  select  the  traveled 
part  of  the  road,  reached  the  exposed  embankment  where  the  acci- 
dent happened. 

Argued  Dec.  9, 1915.  Appeal,  No.  282,  Oct.  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Schuylkill  Co.,  Nov. 
T.,  1914,  No.  347,  on  verdict  for  defendant  n.  o.  v.  in  case 
of  Aaron  Stauflfer  v.  Shenandoah  Borough.  Before  Rice, 
P.  J.,  Obladt,  Head,  Porter,  Henderson,  Kbphabt  and 
Trbxlbb,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries,  and 
for  injuries  to  a  horse  and  buggy.    Before  Koch,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
CJourt. 

Verdict  for  plaintiff  on  which  judgment  was  entered 
for  defendant  n.  o.  v. 
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Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

E.  P.  Leuscher,  with  him  C.  C.  Breisch,  for  appellant. 

Jf.  M.  Burke,  with  him  P.  H.  Burke,  for  appellee. 

Opinion  by  Kephart,  J.,  April  17, 1916 : 
This  is  an  action  to  recover  damages  caused  by  the 
plaintiflPs  horse  and  buggy  going  over  the  side  of  the 
wall  along  a  road  which  leads  from  Shenandoah  to  Gil- 
berton.  The  road  at  the  place  of  the  accident,  while 
within  the  borough  limits,  was  an  ordinary  country  road 
of  a  sufficient  width  and  in  a  proper  condition  to  accom- 
modate travel.  The  plaintiff  was  returning  from  his 
work  in  a  closed  buggy  and  while  traveling  along  this 
highway  about  six  o'clock  on  the  evening  of  June  20, 
1913,  a  severe  storm  arose.  To  avoid  it  he  reversed  his 
course  that  he  might  have  the  storm  to  his  back  and  to 
seek  shelter  from  the  rain.  He  had  proceeded  on  the 
return  journey  about  one  hundred  feet  when  his  carriage 
went  down  the  embankment,  which  was  unprotected  by 
barriers  of  any  kind,  causing  injuries  to  himself  and  his 
property.  It  is  not  disputed  that  the  failure  of  the  mu- 
nicipality to  provide  guard  rails  was  negligent  The 
defendant  successfully  urged  in  the  court  below  that  the 
negligent  conduct  of  the  plaintiff  precluded  his  recovery, 
hence  this  appeal. 

A  careful  examination  of  the  evidence  convinces  us 
that  the  court  was  not  in  error.  The  appellant  had 
driven  over  this  road  for  more  than  four  years.  His 
horse  did  not  frighten  or  become  unmanageable.  He  was 
entirely  familiar  with  all  the  circumstances  surround- 
ing the  place  of  the  accident,  which  occurred  in  the  bend 
of  the  road.  A  traveler  just  ahead  of  him  had  turned 
about  to  avoid  driving  into  the  storm  and  plaintiff  acting 
on  this  suggestion  did  likewise.  He  describes  the  place 
where  he  turned  his  carriage  with  much  care  and  pre* 
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cision  and  while  he  says  it  was  dark,  it  is  evident  that 
there  was  sufllcient  light  for  him  to  observe  not  only  the 
place  where  he  turned  around  and  the  conditions  there, 
but  also  the  place  where  he  was  driving  and  the  actions  of 
his  fellow  traveler.  The  plaintiff  does  not  pretend  to  say 
that  he  could  not  see.  If  he  was  able  to  see  and  voluntar- 
ily drove  ahead  he  was  bound  to  make  use  of  his  senses 
and  observe  the  dangerous  conditions,  which  he  well 
knew  existed,  at  the  side  of  the  road.  "A  person  who  has 
knowledge  of  the  dangerous  condition  of  a  public  high- 
way, and  ventures  to  drive  over  it,  assumes  the  risk  of 
personal  injuries  resulting  from  the  bad  condition  of 
the  road" :  Winner  v.  Oakland  Township,  158  Pa.  405. 
Knowing  as  he  did  the  condition  of  this  road,  of  the 
curve,  the  embankment,  and  trusting  entirely  to  his 
horse  to  select  the  traveled  part  of  the  road,  the  plaintiflf 
assumed  the  risk.  If  he  could  not  see  he  should  have  got- 
ten out  and  led  his  horse:  Mueller  v.  Ross  Township, 
152  Pa.  399;  Conrad  v.  Upper  Augusta  Township,  200 
Pa.  337;  Solida  v.  Brady  Township,  61  Pa.  Superior  Ct. 
603. 

The  assignment  of  error  is  overruled,  and  the  judg- 
ment is  affirmed. 


Pottsville,  Appellant,  v.  Jones. 

Boad  law — Paving — Original  paving — Conversion  of  road  into 
street — Intention — Evidence — Province  of  court  and  jury — Munici- 
palities, 

The  first  paving  which  exempts  an  abutting  property  owner 
from  liability  for  any  subsequent  improvement  is  one  that  is  put 
down  originally,  or  adopted  or  acquiesced  in  subsequently,  by  the 
municipal  authorities  for  the  purpose  and  with  the  intent  of 
changing  an  ordinary  road  into  a  street.  This  intention  may  be 
shown  by  an  original  ordinance  directing  the  construction,  or  by 
acquiescence  or  adoption.  The  sufficiency  of  the  evidence  showing 
intention  is  always  for  the  court,  but  where  the  evidence  is  suf- 
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ficient  to  warrant  the  finding  of  intention,  it  is  for  the  jury,  gen- 
erally, to  find  it  as  a  fact. 

Such  acts  of  the  municipality  which  recognize  the  highway  as 
a  highway  and  provide  for  the  safety,  convenience,  comfort  and 
security  of  the  citizens  living  along  or  using  it,  are  not  acts  which 
recognize  or  show  an  intention  of  adopting  a  system  of  construc- 
tion as  being  equivalent  to  a  permanent  improvement,  such  as 
would  relieve  an  abutting  property  owner  from  liability  for  mu- 
nicipal improvements. 

The  municipality  has  the  exclusive  right  to  determine,  in  the 
public  interest  when,  how,  and  with  what  material  a  conversion 
from  an  ordinlary  road  into  a  street  shall  take  place.  While  no 
particular  material  is  necessary  to  constitute  such  pavement,  it 
may  be  made  of  anything  which  will  produce  a  hard,  firm,  smooth 
surface  for  traveling.  Macadaifiizing  may  be  regarded  as  a  first 
paving,  if  it  was  the  intention  of  the  municipal  authorities  to  so 
use  it. 

K  the  construction  consists  in  tearing  up  the  street  and  placing 
large  stones  on  end,  rolling  them  with  a  steamroller,  placing  on 
this  a  layer  of  trap  rock  and  screenings,  and  watering  and  rolling 
this  to  make  a  firm,  hard  surface,  it  will  constitute  a  first  paving, 
if  the  municipal  authorities  so  intend. 

It  is  not  conclusive  against  the  intention  that  the  cost  of  the 
first  paving  was  not  provided  for  from  any  specific  appropriation, 
but  paid  out  of  the  general  revenue ;  nor  is  the  fact  that  no  formal 
ordinance  directed  the  work  to  be  done,  material. 

Evidence  relative  to  the  macadamizing  of  other  streets  in  the 
borough,  offered  for  the  purpose  of  showing  a  system  of  improved 
street  construction,  is  admissible;  and  it  is  also  proper  to  show 
that  an  ordinance  provided  for  permits  for  opening  macadamized 
street  as  distinguished  from  other  streets. 

A  defendant  resisting  an  assessment  for  wood  paving  is  not  es- 
topped because  he  had  requested  the  borough  council,  when  they 
were  about  to  make  the  new  improvement,  that  wood  block  should 
be  used. 

Argued  Dec.  9,  1915.  Appeal,  No.  347,  Oct.  T.,  1915, 
by  plaintiflf,  from  judgment  of  C.  P.  Schuylkill  Co.,  May 
T.,  1915,  No.  392,  on  verdict  for  defendant  in  case  of 
City  of  Pottsville  v.  Howard  M.  Jones.  Before  Rice,  P. 
J.,  Orlady,  Hbad,  Porter,  Henderson,  Kephart  and 
Trexlbr,  JJ.    Affirmed. 
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Scire  facias  sur  municipal  lien.    Before  Brumm,  J. 

At  the  trial  it  appeared  that  the  plaintiff  claimed  to 
recover  from  the  defendant  the  sum  of  |202.24  for  pav- 
ing a  street  with  wooden  block  pavement. 

The  defendant  claimed  that  the  wood  paving  was  not 
an  original  paving. 

Defendant's  witness,  George  Eiler,  being  on  the  stand, 
the  following  offer  and  ruling  occurred : 

Mr.  Smith :  We  propose  to  prove  by  the  witness  that 
he  is  well  acquainted  with  the  streets  of  Pottsville ;  that 
he  is  well  acquainted  with  Market  street  between  Fourth 
and  Twelfth  street.  We  propose  to  show  that  Market 
street  has  been  macadamized  by  direction  of  the  town 
council  of  the  Borough  of  Pottsville,  and  by  its  em- 
ployees and  its  machinery ;  and  to  show  the  condition  of 
Market  street  as  being  a  macadamized  street,  having  a 
hard,  smooth  firm  surface,  prior  to  the  placing  of  the 
wood  block  for  which  claim  is  made  in  this  case. 

Mr.  Roads :  Objected  to,  for  the  reason  that  the  wit- 
ness is  not  competent  to  prove  the  action  of  the  borough 
council  of  Pottsville.  Secondly,  there  is  no  time  fixed 
in  the  offer  as  to  when  the  macadamizing  took  place. 

The  Court:  He  does  say  in  the  offer  before  they 
started  to  pave. 

Mr.  Roads :  We  are  entitled  to  know  when  they  say  it 
was  macadamized,  more  definitely  than  to  run  back 
from  1914  to  1811  when  the  borough  was  incorporated. 

Mr.  Smith:  All  they  are  entitled  to  is  to  be  shown 
that  the  street  was  macadamized.  I  use  the  term  "ma- 
cadamized" for  a  short  expression  for  what  the  law  says 
is  legally  speaking  paving.  The  question  is,  has  it  at 
any  time  ever  been  a  paved  street.  If  that  be  shown, 
then  there  never  can  be  charged  against  the  owner  of 
the  abutting  property  for  another  kind  of  pavement 

The  Court:  We  will  permit  you  to  show  what  was 
done;  and  whether  it  was  macadamized,  or  paved,  or 
not,  will  be  a  question  for  the  jury,  or  under  the  instruc- 
tions properly  of  the  court.    But  that  must  be  by  action, 
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not  by  the  opinion  of  the  witnesses,  of  course.   What  was 
done  may  be  shown. 

Mr.  Roads :  Your  honor  overrules  the  other  part  of  the 
offer? 

The  Court :  That  is,  as  to  what  the  council  did?  No, 
we  sustain  that  part,  he  is  not  competent  to  show  what 
council  did,  because  there  is  better  evidence.  The  record 
of  the  council  would  be  the  best  evidence  of  that. 

Mr.  Roads :  We  ask  your  honor  to  rule  on  the  second 
point  of  this  objection.  We  object  to  the  offer  on  the 
ground  that  the  offer  does  not  propose  to  show  when  this 
macadamization  of  the  road  alleged  in  the  offer  topk 
place  as  claimed  by  the  defendant.  We  are  entitled  to 
that  We  want  to  say  to  the  court  we  have  no  quarrel 
at  all  with  the  gentleman  with  any  time  at  all,  once 
macadamized  or  paved  to  use  the  proper  expression, 
once  paved,  if  that  street  has  been  once  paved,  it  will  be 
an  original  pavement.  The  point  we  say  is  that  they 
must  put  in  their  offer  the  time  so  that  we  will  know  at 
what  particular  time  they  allege  the  Borough  of  Potts- 
ville  macadamized  this  street. 

The  Court :  Mr.  Smith,  is  there  any  objection  to  put- 
ting in  your  offer  a  time  more  specific  than  simply  before 
this  pavement  was  laid? 

Mr.  Smith :  Yes,  because  there  is  no  point  in  putting 
the  time  in,  if  we  can  show  it  was  any  time  prior  to  the 
laying  of  the  wood  block. 

Mr.  Roads :  We  have  no  contention  against  when  it 
was,  but  that  they  should  name  some  time  when  they  al- 
lege it  was  done. 

Mr.  Smith :  If  it  is  competent  to  show  at  any  time, 
what  point  is  there  to  show  it  was  at  a  particular  time? 

Mr.  Roads :  So  that  we  may  know. 

The  Court:  At  this  time  we  overrule  the  objection  to 
the  point  raised  as  to  the  offer  not  including  a  specific 
time,  the  offer  having  stated  that  it  was  before  this  pav- 
ing was  laid,  which  is  the  subject  of  controverisfy. 

Plaintiff  excepts.    Bill  sealed.    (5) 
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Defendant's  witness,  G.  A.  Bemer,  being  on  the  stand, 
the  following  oflfer  and  ruling  occurred : 

Mr.  Smith :  We  propose  to  prove  a  minute  in  regard 
to  the  macadamizing  of  Market  street;  to  be  followed 
by  other  minutes  referring  to  the  macadamizing  of 
Market  street;  to  be  followed  by  other  minutes  of  the 
macadamizing  of  other  streets  of  the  Borough  of  Potts- 
ville;  also  an  ordinance  authorizing  or  providing  for 
the  securing  and  paying  for  permits  for  opening  macad- 
amized streets  in  the  Borough  of  Pottsville. 

Mr.  Roads :  Objected  to,  for  the  reason  that  it  does  not 
propose  to  prove  that  the  macadamizing  referred  to  in 
chief  ever  was  done  with  the  intent  of  constructing  an 
original  pavement  on  Market  street. 

The  Court :  We  overrule  the  objection  to  the  oflfer,  and 
say  that  the  question  of  intent  is  a  matter  that  should  be 
submitted  to  the  jury.  They  would  have  a  right  to  show 
the  oflftcial  action  of  the  borough  or  the  city  with  refer- 
ence to  Market  street 

Plaintiflf  excepts.    Bill  sealed.    (6) 

Plain tiflf  presents  these  points : 

1.  There  is  no  sufficient  evidence  in  the  case  to  estab- 
lish an  intention  at  any  time  prior  to  1914  on  the  part  of 
the  City  of  Pottsville  to  pave  within  the  meaning  of  the 
law.  Market  street  from  Fourth  to  Twelfth  street  so  as 
to  preclude  the  city  from  charging  the  defendant  with 
his  proportionate  share  of  the  wood  block  pavement,  and 
therefore  the  verdict  of  the  jury  must  be  for  the  plain- 
tiflf. 

Answer.  We  decline  to  affirm  this,  but  leave  that 
whole  question  to  the  jury  as  stated  in  our  general 
charge.    (1) 

2.  The  statements  in  the  minute  book  of  council  con- 
cerning the  report  of  the  highway  committee  from  time 
to  time  that  Market  and  other  streets  of  the  Borough  of 
Pottsville  had  been  macadamized  do  not  establish  an 
Intention  on  the  part  of  the  borough  council  to  pave 
Market  street  between  Fourth  and  Twelfth  street  within 
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the  meaning  of  the  law  so  as  to  exempt  the  defendant 
from  liability  to  the  lien  in  suit. 

Answer.  We  affirm  this  but  say  that  the  fact  should 
be  considered  by  the  jury  in  connection  with  the  other 
evidence.    (2)  • 

Verdict  and  judgment  for  defendant.  PlaintijBF  ap- 
pealed. 

Errors  assigned,  among  others,  were  (1,  2)  above  in- 
structions quoting  them;  (5,  6)  rulings  on  evidence 
quoting  the  bill  of  exceptions  and  (3)  refusal  of  binding 
instructions  for  plaints. 

E.  P.  Leuschner,  City  Solicitor,  and  Oeo.  M.  Roads, 
with  them  M.  M.  Burke,  for  appellant. — The  law  on  the 
subject  is  clear  that  municipal  intent  must  be  shown, 
and  that  the  burden  of  proving  such  intent  is  on  the 
defendant:  Philadelphia  v.  Eddleman,  169  P.  S.  R.  452 
(458) ;  Philadelphia  v.  Deibler,  147  Pa.  261;  Philadel- 
phia V.  Baker,  140  Pa.  11;  Philadelphia  v.  Gowen,  202 
Pa.  453;  Philadelphia  v.  Hafer,  38  Pa.  Superior  Ct. 
382;  Dick  v.  Philadelphia,  197  Pa.  467;  Ebling  v. 
Schuylkill  Haven  Boro.,  244  Pa.  505. 

Edmund  D.  Smith,  with  him  W.  L.  Kramer,  W.  M. 
Fausset  and  Arthur  L.  Shay,  for  appellee. — It  is  only 
the  cost  of  the  original  paving  that  can  be  charged 
against  the  owners  of  abutting  properties :  Chester  City 
v.  Evans,  32  Pa.  Superior  Ct  641;  Williamsport  v. 
Beck,  128  Pa.  147;  Morewood  Ave.,  159  Pa.  20;  Phila- 
delphia V.  Eddleman,  169  Pa.  452 ;  Harrisburg  v.  Segel- 
baum,  151  Pa.  172;  Huidekoper  v.  Meadville,  83  Pa. 
156;  Boyer  v.  Reading  City,  151  Pa;  185. 

Adoption  of  the  existing  pavement  need  not  be  shown 
by  formal  ordinance,  but  municipal  recognition  of  the 
pavement  of  the  street,  as  such,  may  be  by  action  in  the 
first  instance,  or  by  acquiescence  and  adoption  subse- 
quently: Harrisburg  V.  Segelbaum,  151  Pa.  172;  Phila- 
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delphia  v.  Ehret,  153  Pa.  1 ;  Philadelphia  v.  Gowen,  202 
Pa.  453. 

Opinion  by  Kbphabt,  J.,  April  17, 1916 : 
The  first  pdving  which  exempts  an  abutting  property 
owner  from  liability  fop  any  subsequent  improvement,  is 
one  that  is  put  down  originally  or  adopted  or  acquiesced 
in  subsequently  by  the  municipal  authority  for  the  pur- 
pose, and  with  the  intent  of  changing  an  ordinary  road 
into  a  street :  Philadelphia  v.  Eddleman,  169  Pa.  452. 
Two  elements  are  necessary  to  evidence  this  fact:  the 
character  of  the  construction  and  the  intention  of  the 
municipality  to  convert  a  common  road  into  a  perma- 
nently improved  street.  The  controlling  consideration, 
however,  is  affirmative  municipal  intention.  This  in- 
tention may  be  shown  by  an  original  ordinance  directing 
the  construction  or  by  acquiescence  or  adoption.  It  can 
never  be  assumed.  It  must  be  proven.  The  sufficiency 
of  the  evidence  showing  intention  is  always  for  the  court, 
but  where  the  evidence  is  sufficient  to  warrant  a  finding 
of  intention,  it  is  for  the  jury,  generally,  to  find  it  as  a 
fact:  Harrisburg  v.  Funk,  200  Pa.  348.  Adoption  or 
acquiescence,  as  showing  municipal  intention  must  be 
limited  and  confined  to  acts  which  deal  with  the  highway 
as  an  improved  street,  and  consists  of  such  acts  which 
recognize  the  construction  employed  and  the  results  ob- 
tained as  being  sufficient  to  stamp  upon  the  particular 
highway  the  fact  of  a  permanently  improved  street  as 
such  term  is  generally  known,  and  those  rules  and  ordi- 
nances of  the  municipality  which  provide  better  profec- 
tion  for  such  street  than  an  ordinary  dirt  road,  by  those 
who  use  and  occupy  it,  as  water  companies,  gas  com- 
panies, etc.,  and  the  conduct  of  the  municipality  itself, 
through  its  proper  offices,  or  the  minutes  or  ordinances 
of  the  council,  in  recognizing  this  construction  as  being 
of  a  permanent  nature,  treating  it  in  the  same  manner 
as  an  unquestionable  paved  thoroughfare  of  the  munici- 
pality, these  are  acts  which  tend  to  show  municipal  in- 
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tention.  The  most  difficult  feature  of  all  these  eases  is 
the  evidence  necessary  to  establish  this  intention  and 
each  case  must  to  a  large  extent  rest  on  its  own  facts. 
Such  acts  of  the  municipality  which  recognize  the  high- 
way as  a  highway  and  provide  for  the  safety,  conven- 
ience, comfort  and  security  of  the  citizens  living  along  or 
using  it,  are  not  acts  which  recognize  or  show  an  inten- 
tion of  adopting  a  system  of  construction  as  being  equiva- 
lent to  a  permanent  ipiprovement  such  as  would  relieve 
an  abutting  property  owner  from  liability  for  municipal 
improvements :  Dick  v.  Philadelphia,  197  Pa.  467 ;  Phil- 
adelphia V.  Hafer,  38  Pa.  Superior  Ct.  382.  All  of  these 
acts  are  such  as  could,  by  municipal  authority,  be 
done  on  and  along  an  ordinary  dirt  road.  It  would  not 
be  contended  that  they  would  be  sufficient  to  change  such 
highway  into  an  original  improvement  to  relieve  lia- 
bility. The  municipality  has  exclusive  right  to  de- 
termine, in  the  public  interest,  when,  how  and  with  what 
material  a  conversion  from  an  ordinary  road  into  a 
street  shall  take  place.  While  no  particular  material  is 
necessary  to  constitute  such  pavement,  it  may  be  made  of 
anything  which  will  produce  a  hard,  firm,  smooth  sur- 
face for  travel.  There  is  no  question  but  that  macadam- 
izing may  be  regarded  as  a  first  paving  if  it  was  the  in- 
tention of  the  municipal  authorities  to  so  use  it :  Phila- 
delphia V.  Eddleman,  supra;  Philadelphia  v.  Hafer, 
supra ;  Harrisburg  v.  Funk,  supra ;  Dick  v.  Philadelphia, 
supra.  But  macadamizing  of  the  present  day  covers  a 
variety  of  road  construction.  Some  of  it  could  scarcely 
be  considered  as  being  sufficient  to  convert  an  ordinary 
highway  into  an  improved  street,  unless  we  regard  any 
work  being  done  on  a  highway,  apart  from  scraping  the 
dirt  from  the  ditches  to  the  center  of  the  road,  as  effect- 
ing that  result.  It  is  therefore  important,  when  dealing 
with  the  question,  that  the  character  of  the  work  be 
shown.  The  construction  in  this  case  consisted  of  tear- 
ing up  the  streets  and  a  large  part  of  it  was  made  by 
placing  large  stones  on  end,  rolling  them  with  a  steam 
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roller,  placing  on  this  a  layer  of  trap  rock  and  screenings, 
which  was  watered  and  rolled  to  make  a  firm,  hard  sur- 
face. This  is  what  is  sometimes  called  water  bound  mac- 
adam,  and  when  properly  done  is  quite  expensive.  It 
would  be  such  construction,  if  the  municipal  authorities 
had  so  intended,  as  would  amount  to  a  first  paving.  As 
evidence  of  intention,  a  number  of  minutes  of  council 
were  introduced,  wherein  the  reports  had  been  made  by 
the  borough  officers.  They  showed  the  progress  made  in 
the  macadamizing  of  the  various  streets,  and  council 
treated  it  as  a  special  kind  of  construction.  It  was  fur- 
ther shown  that  three  squares  of  Market  street,  from 
Center  to  Fourth  streets,  had  been  macadamized  in  the 
same  manner  and  under  the  same  circumstances  as  the 
street  in  front  of  appellee's  property,  and  were  later 
paved,  at  the  city's  expense,  with  vitrified  brick  upon  a 
concrete  foundation.  This  is  some  evidence  of  intention. 
By  ordinance  the  city  exacted  a  charge  for  permits  for 
openings  in  macadamized  streets  and  there  distinguished 
that  street  from  the  ordinary  street.  All  this  evidence 
was  sufficient  to  submit  to  the  jury  from  which  they 
might  find  an  intention  to  adopt  or  regard  the  construc- 
tion as  a  first  paving.  The  jury  found  that  the  munici- 
pality did  so  intend.  It  is  not  conclusive  against  such 
intention  that  the  cost  of  the  first  paving  was  not  provid- 
ed for  from  any  specific  appropriation,  but  paid  out  of 
the  general  revenue,  nor  is  the  fact  that  no  formal  ordi- 
nance directed  the  work  to  be  done.  We  do  not  think  the 
court  committed  any  substantial  error  in  the  answers  to 
the  several  points  submitted.  The  question  for  the  jury's 
consideration  was  the  intention  of  the  municipality  and 
while  any  one  of  the  several  items  of  evidence  would  not, 
of  itself,  amount  to  an  intention,  all  of  them,  with  other 
evidence,  were  sufficient  to  submit  to  the  jury  from  which 
intention  might  be  found.  The  court  was  clearly  right 
in  so  answering  the  several  points  submitted. 

A  too  rigid  construction  is  placed  upon  the  defend- 
ant's fifth  point.  The  word  "acquiesce"  was  used  in  con- 
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nection  with  adoption  and  ratification,  and  as  thus  put 
the  point  was  correctly  affirmed.  The  exceptions  to  the 
oflfers  of  evidence  cannot  be  sustained.  The  time  within 
which  this  particular  macadamizing  was  done  was  suf- 
ficiently shown  by  the  minutes  of  council.  The  evidence 
relative  to  the  macadamizing  of  other  streets  in  the 
borough,  which  had  been  offered  for  the  purpose  of  show- 
ing a  system  of  improved  street  construction,  was  clearly 
admissible  and  the  objection  to  the  ordinance  providing 
for  a  charge  for  permits  for  opening  macadamized 
streets,  as  distinguished  from  other  streets,  was  prop- 
erly overruled,  the  ordinance  was  some  evidence  of  in- 
tention. Nor  was  the  plaintiff  estopped  from  defending 
this  litigation  because  he  had  requested  the  council, 
when  they  were  about  to  make  the  new  improvement, 
that  wood  block  instead  of  vitrified  brick  be  used.  It 
did  not  bind  him  to  anything  and  was  merely  a  request. 
It  did  not  initiate  any  action  or  aid  in  the  initiation  of 
any  action.  The  case  was  carefully  tried,  the  charge  of 
the  court  was  full  and  comprehensive,  covering  all  of  the 
various  legal  matters  presented,  and  the  judgment 
should  not  be  disturbed. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Ginnaminson  Park  Company,  Appellant,  v.  Lav^rs. 

Judgment — Judgment  entered  for  default — Oyening  judgment — 
Defense — Stock  subscription. 

A  judgment  entered  for  failure  to  file  an  answer  in  an  action 
brought  to  recover  a  stock  subscription,  will  be  opened,  where  it 
appears  that  the  judgment  had  been  entered  because  of  the  neglect 
of  a  defendant's  attorney  to  attend  to  his  duty,  and  the  evidence 
taken  to  support  the  rule  to  open  the  judgment  showed  that  the 
stock  subscription  had  been  paid. 

Argued  Dec.  14, 1915.    Appeal,  No.  320,  Oct.  T.,  1915, 
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by  plaintiff;  from  order  of  Municipal  Court,  Philadel- 
phia Co.,  Feb.  T.,  1915,  No.  228,  making  absolute  rule  to 
open  judgment  in  ease  of  Cinnaminson  Park  Company  v. 
John  Laws.  Before  Rice,  P.  J.,  Oblady,  Head,  Pobtbr, 
Henderson,  Kephabt  and  Trexleb,  JJ.   Affirmed. 

Rule  to  open  judgment 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  making  absolute  rule  to 
open  judgment 

Dean  Pressey  and  Joseph  Klapp  Nicholls,  for  appel- 
lant 

Joh/n  W.  Parks,  with  him  John  A.  Sparks,  for  ap- 
pellee. 

Opinion  by  Kephart,  J.,  April  17, 1916 : 
The  plaintiff  brought  suit  to  recover  an  amount  due  on 
a  stock  subscription.  Judgment  was  entered  for  failure 
to  file  an  answer.  An  attachment  was  issued  directed  to 
the  Western  Saving  Fund  Society,  where  the  defendant 
had  moneys  on  deposit.  A  petition  was  then  presented 
asking  that  the  judgment  be  opened  and  the  defendant 
be  permitted  to  make  a  defense.  The  court  made  an 
order  directing  the  judgment  to  be  opened  and  upon 
terms  that  three  hundred  dollars  be  impounded  to  satis- 
fy any  judgment  that  might  be  recovered  against  the 
defendant. 

It  has  been  repeatedly  held  that  applications  such  as 
this  are  equitable  proceedings  and  addressed  to  the 
sound  discretion  of  the  court:  Italian,  Etc.,  Bank  Assn. 
V.  La  Spada,  58  Pa.  Superior  Ct.  576;  Colguhonn  v. 
Manufacturing  Co.,  62  Pa.  Superior  Ct.  85;  Kaier  v. 
O'Brien,  202  Pa.  153.  To  secure  favorable  considera- 
tion of  such  application  there  should  be  presented 
some  meritorious  circumstances  calling  for  equitable 
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relief  in  addition  to  a  good  defense.  The  defendant 
had  employed  and  paid  counsel  to  look  after  his  case; 
his  counsel  failed  to  attend  to  his  duty  and  the  only 
knowledge  of  an  adverse  judgment  was  when  he  was 
notified  about  the  attachment  proceedings.  There- 
upon he  immediately  presented  the  application  above 
mentioned  to  the  court  below.  A  careful  examination 
of  the  evidence  submitted  in  behalf  of  the  petition  to 
open  the  judgment  shows  that  if  it  were  believed  by  a 
jury  a  verdict  on  it  would  be  sustained.  If  the  defendant 
has  paid  for  his  stock  subscription  as  claimed  or  if  the 
stock  subscriptions  were  secured  through  fraud,  he 
should  not  be  called  upon  to  pay  the  amount  of  the  claim. 
The  court  in  opening  the  judgment  and  in  protecting  the 
plaintiff  by  the  order  made  did  not  abuse  its  discretion. 
The  assignments  of  error  are  overruled  and  the  order 
is  afSrmed  at  the  cost  of  the  appellant,  and  a  procedendo 
awarded. 


Grossmaji,  Appellant,  v.  McMahon. 

Landlord  and  tenant — Eviction — Repairs — Extraordinary  repairs 
— Affidavit  of  defense. 

In  an  action  by  a  landlord  against  bis  tenant  to  recover  one 
month's  rent,  an  affidavit  of  defense  is  sufficient  wbicb  avers  that 
the  demised  premises  consisted  of  a  room  used  by  the  defendant 
in  the  exhibition  of  moving  pictures,  that  while  a  performance 
was  going  on,  the  ceiling  of  the  room  collapsed  rendering  the 
room  untenable,  that  the  plaintiff  was  immediately  notified  of  the 
collai>se,  and  without  the  consent  of  the  defendant  took  possession 
of  the  property  for  the  purpose  of  repairing  it,  that  by  the  terms 
of  the  lease  there  was  no  obligation  on  the  part  of  the  plaintiff  to 
make  the  repairs,  although  he  could  enter  for  that  purpose  if  he 
wished,  and  that  by  reason  of  the  action  of  the  plaintiff,  the  de- 
fendant was  wholly  deprived  of  the  use  of  the  room  during  the 
time  for  which  the  rent  was  claimed. 

Argued  Dec.  15, 1915.  Appeal,  No.  290,  Oct.  T.,  1915, 
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by  plaintiflf,vfrom  order  of  0.  P.  No.  3,  Philadelphia  Co., 
June  T.,  1915,  No.  420,  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  case  of 
Israel  Grossman  v.  John  F.  McMahon  and  Mary  J.  Mc- 
Mahon.  Before  Kicb,  P.  J.,  Orlady,  Poetbr,  Hender- 
son, Kbphabt  and  Tbbxlee,  JJ.    Affirmed. 

Assumpsit  for  rent. 

Kule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

From  the  record  it  appeared  that  the  suit  was  brought 
to  recover  |325.00,  one  month's  rent  for  a  room  in  prem- 
ises 4204  Kensington  Ave.,  Philadelphia.  The  lease 
provided  that  the  lessees  should  keep  the  premises  **in 
as  good  order  and  repair  as  the  same  now  are,  reason- 
able wear  and  tear  and  damage  by  accidental  fire,  ex- 
cepted.'' 

The  lease  also  contained  the  following  provision : 

6.  The  lessor  reserves  the  right,  at  all  reasonable 
times,  to  visit  and  inspect  the  demised  premises,  per- 
sonally or  by  agent,  and  to  cause  any  repairs  to  be  made 
which  he  may  deem  proper. 

The  material  averments  of  the  affidavit  of  defense  are 
set  forth  in  the  opinion  of  the  Superior  Court. 

The  court  discharged  the  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court 

Jacob  Hoffman,  for  appellant,  cited:  Hoeveler  v. 
Fleming,  91  Pa.  322;  Magaw  v.  Lambert,  3  Pa.  444 ;  Ma- 
berry  V.  Dudley,  2  Penny  367 ;  Clark  v.  Lindsay,  7  Pa. 
Superior  Ct.  43 ;  Beineman  v.  Blair,  96  Pa.  155. 

Philip  Sterling,  for  appellees,  cited:  Oibson  v.  Ear- 
ling,  48  Pa.  Superior  Ct.  566 ;  Paxson  &  Comfort  Co.  v. 
Potter,  30  Pa.  Superior  Ct  615;  Burgwin  v.  Bishop,  91 
Pa.  336 
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Opinion  by  Kbphabt,  J.,  April  17, 1916 : 
This  is  an  appeal  from  an  order  of  the  court  refusing  to 
enter  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. The  claim  was  for  one  month's  rent  Defendant 
leased  a  room  in  Philadelphia  with  all  the  machinery,  fix- 
tures, and  furniture  located  therein  .to  be  used  as  a  mo- 
tion picture  parlor  and  for  no  other  use.  The  plaintiflf 
lessor  reserved  the  right  at  all  reasonable  times  to  cause 
any  repairs  to  be  made  which  he  might  deem  proper.  The 
affidavit  of  defense  set  forth  that  within  a  few  months 
after  the  occupation  of  the  property  and  while  exhibit 
ing  a  motion  picture,  a  large  portion  of  the  ceiling  of 
the  premises  collapsed  and  fell  to  the  floor.  Plaintiff 
was  immediately  notified  and  repaired  the  ceiling.  A 
few  days  later  the  entire  rear  portion  of  the  ceiling  of 
the  premises  collapsed  and  fell  to  the  floor,  thereby  ren- 
dering the  premises  untenantable  and  impossible  of  use 
and  occupation,  and  &s  a  result  of  this  collapse  and  the 
dangerous  condition  of  the  ceiling  the  fire  marshal  of 
the  City  of  Philadelphia  closed  the  premises,  and  the 
defendants  were  forbidden  to  resume  the  exhibition  of 
motion  pictures  until  permitted  by  the  fire  marshal's 
department ;  that  no  permit  had  been  received  up  to  the 
time  of  filing  the  affidavit  of  defense.  The  plaintiff  was 
immediately  notified  of  the  collapse  of  the  building  and 
without  the  consent  of  the  defendants  he  took  possession 
of  the  property  for  the  purpose  of  rebuilding,  repairing, 
and  restoring  it  to  tenantable  use.  The  plaintiff  sues  to 
recover  for  one  month's  rent,  it  being  for  a  part  of  the 
period  in  which  the  premises  were  occupied  by  the  plain- 
tiff while  making  these  repairs.  The  defendants  claim 
an  eviction  or  a  deprivation  of  the  beneficial  enjoyment 
of  the  premises.  "Physical  expulsion  is  not  now  con- 
sidered necessary  to  constitute  an  eviction.  Any  act  of 
a  landlord  which  deprives  his  tenant  of  that  beneficial 
enjoyment  of  the  premises  to  which  he  is  entitled  under 
a  lease,  will  amount  in  law  to  an  eviction  and  suspend 
the  rent":  McSorley  v.  Allen,  36  Pa.  Superior  Ot.  27JL. 
Vol.  Lxm— 13 
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Whether  an  eviction  has  taken  place  or  the  beneficial  en- 
joyment has  been  interfered  with,  largely  depends  on 
the  circumstances  of  each  particular  case.  The  question 
presented  by  this  appeal  is  as  to  the  extent  of  the  repairs 
which  the  landlord  could  make  under  the  reservation 
contained  in  the  lease  without  working  an  eviction.  It 
may  be  conceded  that  when  the  lease  was  executed  it 
was  not  in  the  minds  of  the  parties  that  any  extraordi- 
nary disturbance  such  as  here  took  place  was  contem- 
plated. If  the  landlord  had  been  bound  by  the  leai3e  to 
make  the  repairs  and  they  had  been  of  the  ordinary  wear 
and  tear  of  the  property,  no  difficulty  would  be  pre- 
sented. But  where  the  repairs,  through  accident  or  de- 
fective building  construction,  were  so  extensive  as  to  ex- 
clude the  tenant,  a  more  difficult  question  arises. 

We  feel  that  the  determination  of  this  question  is  well 
within  the  reasoning  of  Hoeveler  v.  Fleming,  91  Pa.  322. 
In  that  case  a  fire  partially  destroyed  a  property.  Under 
the  terms  of  the  lease  the  tenant  was  to  deliver  the  pos- 
session of  the  premises  in  good  and  sufficient  repair  as 
when  received,  reasonable  wear  and  tear  and  accidents 
by  fire  excepted.  The  tenants  were  to  have  the  right  to 
make  certain  alterations,  which  alterations  and  repairs 
were  to  be  made  at  their  cost,  excepting  such  ordinary 
repairs  as  would  make  the  house  tenantable.  The  land- 
lord had  the  right  to  see  that  the  house  was  made  tenant- 
able  though  he  was  not  compelled  to  do  it.  The  landlord, 
through  his  contractor,  took  possession  of  the  property 
and  repaired  it.  It  was  stated  that  the  repairs  were 
necessarily  extensive  requiring  a  complete  possession  of 
the  premises  to  effect  them.  The  Supreme  Court  said, 
on  the  question  of  the  extent  of  repairs  that  could  be 
made  by  a  landlord  where  he  has  the  right  to  make  re- 
pairs: '^here,  however,  the  repairs  are  not  ordinary, 
but  are  of  a  character  to  deprive  the  tenant  of  all  bene- 
ficial enjoyment  of  the  premises,  or  at  least  seriously  in- 
terrupt it  while  the  repairs  are  in  progress,  we  have  a 
question  presented  of  a.  different  character There 
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is  no  evidence  that  the  defendants  assented  to  the  occu- 
pation of  the  premises  for  the  purpose  of  rebuilding.  It 
is  clear  that  by  the  terms  of  the  lease  the  defendants 

were  not  obliged  to  rebuild But  the  plaintiff 

proceeded  to  rebuild,  wisely  perhaps,  as  the  injury  to  the 
dismantled  building  from  the  storms  would  have  been 
greater  than  any  probable  loss  of  rent.  Having  pro- 
ceeded to  rebuild  for  her  own  interests  quite  as  much  as 
for  the  cenvenience  of  the  tenants,  and  having  thereby 
taken  the  possession  of  the  demised  premises  to  their 
entire  exclusion,  without  request  or  even  assent  on  their 
part,  can  she  hold  them  for  the  rent?  In  the  somewhat 
quaint  language  of  Baron  Gilbert  *the  tenant  can  make 
no  return  for  the  thing  he  has  not.'  In  Magaw  v.  Lam- 
bert, 3  Pa.  444,  it  was  held  ^if  a  landlord  take  posses- 
sion of  the  ruins  of  his  premises  destroyed  by  fire  for  the 
purpose  of  rebuilding,  without  the  consent  of  his  tenant, 
it  is  an  eviction ;  if  with  his  assent  it  is  a  rescission  of 
the  lease,  and  in  either  case  the  rent  is  suspended.'  I  am 
unable  to  see  any  substantial  distinction  between  that 

case  and  the  one  in  hand But  it  is  said  here  that 

the  landlord  was  bound  to  repair.  I  do  not  so  under- 
stand it.  Aside  from  the  lease  there  was  no  duty  upon 
her  to  do  so,  and  the  lease  did  not  impose  any.  In  no 
part  of  it  does  the  plaintiff  covenant  to  repair." 

In  the  present  case  the  collapse  of  the  building  and  the 
entry  of  the  landlord  to  rebuild  amounted  to  a  complete 
exclusion  of  the  defendants  from  the  premises.  There 
was  no  obligation  on  the  part  of  the  landlord  to  make 
the  repairs,  though  he  could  do  it  if  he  wished.  Nor,  on 
the  other  hand,  was  there  any  obligation  on  the  tenant 
to  make  a  repair  of  this  kind.  The  landlord  could  not  in 
the  prosecution  of  a  repair  of  this  character  deny  to  the 
tenant  the  beneficial  use  of  the  property  and  if  he  did  so, 
he  could  not  claim  rent  for  so  much  of  the  premises  as 
the  tenant  had  been  denied  the  use.  Whether  the  injury 
was  of  an  extraordinary  character,  not  contemplated  in 
the  ordinary  acceptation  of  the  term  repairs  as  used 
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generally  in  a  lease,  would  be  a  question  of  fact  for  the 
jury.  The  same  is  true  of  the  question  whether  the  ten- 
ant was  denied  the  beneficial  enjoyment  of  the  premises 
or  any  part  thereof.  We  need  not  discuss  the  effect  of 
the  action  of  the  fire  marshal  in  closing  the  building 
and  denying  to  the  tenant  occupancy  thereof.  It  is  not 
necessary  to  determine  whether  this  amounted  to  a  tech- 
nical eviction  and  whether  it  was  brought  about  through 
the  act  of  the  landlord  in  failing  to  provide  a  suitable 
building  for  the  purpose  for  which  it  had  been  leased. 
The  answer  to  the  first  proposition  will  take  the  case  to 
the  jury  and  we  think  that  is  all  that  is  necessary  to  pass 
on  under  the  facts  of  the  case. 
The  appeal  dismissed. 


O'Neil  V.  Schneller,  Appellant 

Master  and  servant — Insubordination — Discharge — Evidence, 

An  employee,  engaged  for  a  given  term,  to  charge  the  master 
with  liability  for  wrongful  discharge,  must  have  rendered  faithful 
service  and  have  so  conducted  himself  toward  his  fellow  employees 
and  others  who  are  brought  in  contact  with  him,  in  a  manner  so  as 
not  to  interfere  with  his  master's  business  or  with  his  or  his  fellow 
employees'  usefulness  in  the  proper  discharge  of  their  duties.  . 

Where  the  evidence  sustaining  a  justification  for  discharge  is 
disputed,  the  question  of  justification  is  for  the  jury,  but  where 
the  facts  are  undisputed  or  admitted,  it  becomes  one  of  law  for 
the  court. 

A  master  is  not  compelled  to  keep  an  employee,  hired  for  a  given 
term,  in  his  service  until  the  master's  business  has  suffered  pe- 
cuniary loss,  where  the  employee  is  disobedient  and  quarrelsome 
with  coemployees. 

When  the  master  is  justified  in  believing  the  employee's  conduct 
is  such  that  an  injury  or  loss  to  the  business  or  a  disorganization 
of  the  affairs  is  likely  to  follow  from  such  conduct  if  it  is  per- 
mitted to  continue,  the  master  is  warranted  in  discharging  the  em- 
ployee. 

Argued  Dec.  8,  1&15.    Appeal,  No.  90,  Oct.  T.,  1915, 
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by  defendant,  from  judgment  of  C.  P.  Northampton 
Co.,  April  T.,  1912,  No.  57,  on  verdict  for  plaintiflf  in 
case  of  Richard  O'Neill  v.  W.  F.  Schneller,  et  al..  Co- 
partners, trading  as  Schneller  &  Snyder  Co.  Before 
Rice,  P.  J.,  Orlady,  Head,  Henderson,  Kbphart  and 
Trexlbr,  JJ.    Reversed. 

Assumpsit  for  wages.    Before  Johnson,  P.  J. 

At  the  trial  it  appeared  that  the  defendant  was  em- 
ployed by  the  plaintiff  as  a  cutter  in  their  tailoring  busi- 
ness for  a  period  of  one  year  from  September  1, 1911,  at 
a  salary  of  |50  a  week.  In  January,  1912,  difference 
arose  as  to  the  plaintiff's  manner  of  performing  his 
work,  and  his  conduct  towards  other  employees  and  the 
members  of  the  defendants'  firm.  There  was  conflicting 
evidence  as  to  whether  he  was  actually  discharged,  or 
whether  he  left  by  mutual  consent. 

The  court  after  submitting  to  the  jury  the  evidence 
relating  to  the  discharge,  and  also  the  evidence  as  to 
the  manner  in  which  he  did  his  work  charged  on  the 
question  of  insubordination  as  follows : 

Now  the  question  for  you  to  determine  is  was  this 
plaintiff  a  disobedient  and  insubordinate  servant.  It 
was  his  duty  to  act  in  a  reasonable  manner  to  work  for 
the  best  interests  of  his  employers  and  be  obedient  to 
them  in  a  reasonable  and  proper  manner  and  serve  them 
in  a  reasonable  and  proper  way ;  and  you  will  take  all 
the  evidence  in  the  case  and  see  whether  or  not  he  was 
obedient  and  a  subordinate  servant  in  a  reasonable  and 
proper  manner.  You  will  recall  all  the  testimony,  and 
it  will  be  for  you  to  determine  whether  or  not  these 
things  existed.  What  was  the  conduct  of  the  plaintiff? 
You  will  have  to  determine  that  and  whether  it  was 
proper  conduct  or  not.  We  do  not  say  that  every  slight 
mistake  would  be  a  good  ground  for  a  discharge.  It  is 
not  expected  that  the  plaintiff  is  perfect.  A  perfect 
man  or  a  perfect  woman. does  not  exist  on  this  land. 
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We  don't  expect  that.  We  must  be  reasonable.  There- 
fore the  laws  say  that  he  be  required  to  act  in  a  reason- 
able manner,  that  he  be  reasonably  obedient  and  rea- 
sonably subordinate  so  that  he  could  work  for  the  best 
interests  of  the  defendants.  While  this  is  required  it 
is  not  required  that  the  plaintiflf  be  a  perfect  man  in 
every  aspect  of  his  demeanor,  but  that  he  would  act  in 
a  reasonable  and  proper  manner  so  as  to  serve  the  best 
interests  of  the  defendants.  [Now  you  take  his  conduct 
as  you  got  it  from  the  testimony,  his  language,  his  de- 
meanor, his  behavior  when  he  was  in  his  employment, 
working  for  the  defendants,  to  say  whether  he  was  rea- 
sonably obedient  and  subordinate  or  not.  You  will  re- 
member that  the  defendants  must  prove  that  he  was 
disobedient  and  insubordinate  to  such  an  extent  as  to 
injure  the  defendants.  The  burden  is  on  the  defend- 
ants to  prove  that.]  (3)  When  the  plaintiflf  has  proved 
the  contract  and  the  discharge  the  burden  in  the  first  in- 
stance is  shifted  to  the  defendants  to  prove  by  the  weight 
of  the  evidence  that  the  discharge  was  on  good  ground, 
was  for  proper  legal  cause.  These  are  the  issues  that 
you  are  to  determine  from  the  evidence.  First  was 
there  a  discharge  or  was  there  a  termination  of  the  con- 
tract by  mutual  consent.  If  it  was  terminated  by  mu- 
tual consent  of  the  parties,  that  would  be  the  end  of  the 
case,  and  your  verdict  would  be  for  the  defendants;  but 
if  there  was  a  discharge  then  the  defendants  would  have 
to  prove  by  the  weight  of  the  evidence  that  the  discharge 
was  for  cause,  and  if  it  was  for  a  proper  legal  cause, 
then  your  verdict  would  have  to  be  for  the  defendants; 
but  if  he  was  discharged  not  for  cause,  then  your  verdict 
would  have  to  be  for  the  plaintiflf. 

Verdict  and  judgment  for  plaintiflf  for  |1,074.38.  De- 
fendants appealed. 

Errors  assigned^  amongst  others,  were  (1)  in  refusing 
binding  instructions  for  defendant  and  (3)  portion  of 
charge  as  above  quoting  it. 
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J.  W.  Fox,  with  him  E.  J.  Fox,  for  appellants. — Faith- 
ful service  is  a  condition  precedent  to  the  right  of  a 
servant  to  recover  wages.  Misconduct  inconsistent 
with  the  relation  of  master  and  servant  will  justify  the 
master  in  putting  an  end  to  the  contract  of  service  at  any 
time:  Singer  v.  McCormick,  4  W.  &  S.  265;  Elliott  v. 
Wanamaker,  155  Pa.  67;  Peniston  v.  John  Y.  Huber 
Co.,  196  Pa.  580 ;  Carson  v.  Hosiery  Co.,  15  Pa.  Superior 
Ct  476;  Matthews  v.  Park  Bros.  &  Co.,  Ltd.,  159  Pa. 
579;  Hand  v.  Clearfield  Coal  Co.,  143  Pa.  408. 

Paul  G.  Hamlin,  with  him  F.  H.  Lehr,  A.  J.  and  L.  J. 
Bamberger,  for  appellee. — The  question  of  the  existence 
of  a  ground  for  discharge,  upon  which  a  justification 
can  be  based  by  the  employer,  is  for  the  jury:  Wilke 
V.  Harrison,  166  Pa.  202 ;  Vandevort  v.  Wheeling  Steel 
&  Iron  Co.,  194  Pa.  118;  Second  Natl.  Bank,  Etc.,  v. 
Hoffman,  229  Pa.  429;  Allentown  Iron  Co.  v.  McLaugh- 
lin, 24  W.  N.  C.  343. 

Opinion  by  Kbphabt,  J.,  May  8, 1916 : 

An  employee,  engaged  for  a  given  term,  to  charge  the 
master  with  liability  for  wrongful  discharge,  must  have 
rendered  faithful  service  and  have  so  conducted  himself 
toward  his  fellow  employees,  and  others  who  are  brought 
in  contact  with  him,  as  not  to  interfere  with  his  mas- 
ter's business  or  with  his  or  his  fellow  employees'  use- 
fulness in  the  proper  discharge  of  their  duties:  Hand 
V.  Clearfield  Coal  Company,  143  Pa.  408;  Matthews 
V.  Park  Bros.  &  Co.,  Lim.,  159  Pa.  579.  Where  the 
evidence  sustaining  a  justification  for  discharge  is  dis- 
puted, the  question  of  justification  is  for  the  jury,  but 
where  the  facts  are  undisputed  or  admitted,  it  becomes 
one  of  law  for  the  court :  Carson  v.  Hosiery  Co.,  15  Pa. 
Superior  Ct.  476;  Peniston  v.  John  Y.  Huber  Co.,  196 
Pa.  580.  The  appellants  oflfered  evidence  of  abusive,  pro- 
fane and  disrespectful  language  used  by  the  appellee  to 
his  superior  and  to  the  men  directly  under  him,  causing 
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his  superior  officer  and  those  men  to  quit  the  appellants' 
service.  It  was  also  shown  that  the  appellee  was  an  in- 
competent workman.  Fully  one-third  of  the  clothing 
cut  by  him  was  returned  for  alteration.  These  charges 
were  denied  by  the  appellee.  The  jury  should  have  been 
instructed  that  if  these  charges  were  true  the  appellants 
would  have  been  justified  in  discharging  the  appellee. 
There  is  no  condition  of  service  so  menial  that  would 
warrant  the  use  of  language  here  used  and,  if  true,  its 
inevitable  result  must  have  been  trouble  in  the  appel- 
lants' establishment.  The  appellee  denies  these  state- 
ments, some  inferentially,  others  directly,  and  the  ques- 
tion of  credibility  was  for  the  jury. 

The  court  instructed  the  jury  to  take  the  conduct  of 
the  plaintiff,  his  language,  demeanor,  and  behavior  when 
in  the  employ  of  the  defendants,  and  say  whether  he  was 
reasonably  obedient  and  subordinate;  that  the  burden 
was  on  the  defendants  to  prove  that  he  was  disobedient 
and  insubordinate  ^^to  such  an  extent  as  to  injure  the  de- 
fendants.'' This  imposed  too  heavy  a  burden  on  the  de- 
fendants. It  was  not  necessary  for  the  defendants  to 
show  that  the  appellee's  conduct  caused  them  to  suffer 
any  loss.  A  master  is  not  compelled  to  keep  an  em- 
ployee, hired  for  a  given  term,  in  his  service  until  the 
master's  business  has  suffered  pecuniary  loss,  where  the 
employee  is  disobedient  and  quarrelsome  with  coem- 
ployees.  It  is  impossible  to  measure  the  damage  which 
such  employee  might  cause  to  the  master's  business 
through  loss  of  custom  and  other  avenues  that  may  be 
unknown  to  the  master.  When  the  master  is  justified 
in  believing  that  the  employee's  conduct  is  such  that  an 
injury  or  loss  to  the  business  or  a  disorganization  of  the 
affairs  is  likely  to  follow  from  such  conduct  if  it  is  per- 
mitted to  continue,  the  master  would  be  warranted  in 
discharging  the  employee.  The  effect  of  the  trial  court's 
charge  was  to  cause  the  defendant  to  show  an  actual  loss. 
In  this  the  court  erred  and  the  error  was  not  cured  by 
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any  point  submitted  or  in  the  charge  as  a  whole.    The 
third  assignment  of  error  is  sustained. 

The  fact  of  discharge  was  denied.  The  substantial 
point  of  difference  in  the  testimony  was  whether  the 
plaintiff^  in  his  endeavor  to  secure  other  employment, 
was  required  to  return  in  two  weeks,  or  had  he  unlimited 
time  in  which  to  secure  employment,  and  was  four  weeks 
an  unreasonable  length  of  time  to  be  absent  When  he 
returned  at  the  end  of  four  weeks  his  place  had  been 
filled  and  he  was  refused  employment.  Under  the  plain- 
tiff's version  of  the  conversation  with  Taylor,  these  ques- 
tions were  for  the  jury.  The  first  and  second  assign- 
ments are  overruled. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
is  awarded. 


Kenney  v.  Barry,  Appellant. 

Appeah — Review — Refusal  of  new  trial. 

The  granting  or  refusing  a  motion  for  a  new  trial  is  so  largely 
a  matter  of  discretion  in-  the  court  below  that  the  appellate  court 
will  not  attempt  to  review  its  exercise,  except  in  a  clear  case  of 
abuse  of  that  discretion. 

Submitted  Feb.  29,  1916.  Appeal,  No.  335,  Oct.  T., 
1915,  by  defendant,  from  judgment  of  Municipal  Court, 
Philadelphia  Co.,  May  T.,  1915,  No.  510,  on  case  tried 
by  the  court  without  a  jury  in  case  of  Roy  L.  Kenney 
and  Joseph  T.  Kenney  v.  Thomas  Barry.  Before  Oh- 
LADY,  P.  J.,  Henderson,  Head,  Kbphabt,  Trbxler  and 
Williams,  J  J.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 
The  case  was  tried  by  Cassidy,  J.,  without  a  jury. 
Judgment  entered  for  plaintiff  in  the  sum  of  ^242.65. 
Defendant  appealed. 
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Error  assigned  was  in  overruling  defendant's  motion 
for  a  new  trial. 

t/.  Quincy  Hunsicker,  Jr.,  and  J.  Quincy  Hunsicker, 
for  appellant 

Thomas  S.  Lanard,  for  appellees. 

Opinion  by  Kbphart,  J.,  May  8, 1916 : 

The  single  assignment  of  error  complained  that  the 
court  below  overruled  defendant's  motion  for  a  new  trial. 
"The  granting  or  refusing  of  a  motion  for  a  new  trial  is 
so  largely  a  matter  of  discretion  in  the  court  below  that 
we  will  not  attempt  to  review  its  exercise,  except  in  a 
clear  case  of  abuse  of  that  discretion" :  First  Natl.  Bank 
v.  Fidelity  Trust  Co.,  251  Pa.  536.  There  is  no  question 
of  law  involved  in  the  motion  other  than  the  sufficiency 
of  the  evidence  to  support  the  verdict.  The  plaintiffs' 
claim  was  supported  by  the  testimony  of  two  witnesses. 
It  was  contradicted  in  its  main  features  by  one  witness. 
The  questions  involved  were  essentially  questions  of  fact 
and  the  weight  of  the  testimony  was  for  the  judge  trying 
the  case  without  a  jury. 

Assignment  of  error  overruled  and  judgment  affirmed. 


Klees^s  Estate. 

Appeals  —  Assignments  of  error  —  Defective  assignment  —  Ex- 
ceptions to  auditor^s  report. 

An  assigimient  of  error  to  the  effect  that  the  court  erred  in 
overruling  exceptions  to  an  auditor's  report  is  defective,  where 
the  assignment  does  not  set  forth  the  exceptions  and  the  action  of 
the  court  thereon. 

Decedents'  estates — Claim  for  services — Evidence. 
A  claim  against  a  decedent's  estate  for  board,  care  and  nursing 
by  a  sister  of  the  decedent  and  the  sister's  husband,  will  be  allowed 
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where  the  evidence  shows  that  the  decedent  and  the  claimants 
dealt  with  each  other  as  debtor  and  creditor;  that  the  understand- 
ing between  them  was  that  board,  care  and  nursing  were  not  being 
furnished  gratuitously,  that  the  decedent  at  various  times  de- 
clared her  intention  to  pay  for  the  board,  care  and  nursing  that  she 
was  receiving;  and  that  the  decedent  during  her  lifetime  paid 
the  claimants  one  hundred  dollars  on  account  of  the  same. 

Argued  Mareh  6,  1916.  Appeal,  No.  27,  March  T., 
1916,  by  Independent  Order  of  Odd  Fellows'  Orphanage 
of  Sunbnry,  Pa.,  from  decree  of  O.  C.  Columbia  Co.,  Dec. 
T.,  1914,  No.  14,  dismissing  exceptions  to  auditor's  re- 
port in  Estate  of  Rebecca  Klees,  deceased.  !fefore  Ob- 
LAixY,  P.  J.,  Henderson,  Kephart,  Trbxleb  and  Wil- 
liams, J  J.    Affirmed. 

Exceptions  to  report  of  auditor. 

From  the  record  it  appeared  that  Daniel  Swisher  and 
Alice  Swisher,  his  wife,  presented  a  claim  before  the 
auditor  for  ^1,006.33  for  board,  nursing,  washing  and 
assistance  furnished  and  rendered  the  decedent  during 
the  last  four  years  of  her  lifetime. 

The  auditor  found  as  facts  that  the  claimants  and  the 
decedent,  with  respect  to  the  latter  making  her  home 
with  the  claimants,  dealt  with  each  other  as  debtor  and 
creditor;  that  the  understanding  between  them  was  that 
the  board,  care  and  nursing,  which  they  were  furnish- 
ing, were  not  being  furnished  gratuitously ;  that  the  de- 
cedent at  various  times  during  the  time  she  lived  in 
the  Swisher  home  expressed  her  intention  to  pay  the 
Swishers  for  the  board,  care  and  nursing  they  were 
providing  for  her ;  and  that  the  decedent  during  her  life- 
time paid  the  claimants  one  hundred  dollars  on  ac- 
count of  the  same. 

The  auditor  allowed  the  claim,  and  exceptions  to  his 
report  were  dismissed  by  the  court. 

Errors  assigned  were  in  the  following  form : 

1.  The  Orphans'  Court  was  in  error  in  overruling  and 
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dismissing  the  exceptions  filed  to  the  findings  of  the 
auditor,  and  in  confirming  the  auditor's  report. 

2.  The  Orphans'  Court  was  in  error  in  allowing  the 
claim  of  Daniel  Swisher  and  Alice  Swisher  for  boarding 
and  nursing  decedent,  Rebecca  Klees. 

Christian  A.  Small  and  Edward  J.  Flynn,  for  appel- 
lant. 

W.  H.  Rhavm,  with  him  C.  J.  Fisher,  for  appellee. 

Opinion  by  Kbphart,  J.,  May  8, 1916 : 

Appellees  moved  to  quash  this  appeal  because  the 
assignments  of  error  are  in  violation  of  Rule  14  of  this 
court.  These  assignments  are  defective.  The  exceptions 
to  the  auditor's  report  and  the  action  of  the  court  there- 
on are  not  set  forth.  The  appeal  should  be  quashed: 
Moore  v.  Bischoflf,  25  Pa.  Superior  Ct.  1.  We  have  how- 
ever, reviewed  the  case  on  its  merits  and  find  sufficient 
proof  to  sustain  the  decree  of  the  court.  The  case  is  in 
line  with  Ranninger's  App.,  118  Pa.  20;  Evans'  Est.,  60 
Pa.  Superior  Ct.  83;  Davies  Est.,  60  Pa.  Superior  Ct, 
360;  Schreiber  v.  Northam,  60  Pa.  Superior  Ct.  483. 

The  appeal  is  dismissed  at  costs  of  appellants. 


Fischer  v.  Hale,  Appellant. 

Mortgage — Payment — Principal  and  agent — Evidence, 
Where  a  person  desiring  to  secure  a  loan  applies  to  an  attorney 
and  the  latter  secures  the  money  through  the  agency  of  another 
attorney  acting  for  a  client,  who  hecomes  the  mortgagee,  and  the 
first  attorn^  prepares  the  hond  and  mortgage  and  is  paid  for  his 
services  by  the  borrower,  the  latter,  if  he  pays  interest  and  part 
of  the  principal  lo  such  attorney,  cannot  escape  liability  to  the 
mortgagee,  if  the  money  is  not  paid  over  to  the  latter;  and  espe- 
cially is  this  the  ca^e  if  the  mortgage  and  bond  are  in  the  posses- 
sion of  the  mortgagree  at  the  time  of  such  pa3rments,  and  the 
mortgagor  makes  no  inquiry  concerning  them. 
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Practice,  C.  P, — Discharging  rule  to  open  judgment — Duty  of 
lower  court  to  file  opinion. 

On  discharging  a  rule  to  open  a  judgment  entered  upon  a  mort- 
gage bond,  it  is  the  duty  of  the  lower  court  to  file  an  opinion 
stating  the  reasons  for  its  action. 

Argued  March  8,  1916.  Appeal,  No.  29,  March  T., 
1916,  by  defendant,  from  order  of  C.  P.  Lackawanna  Co., 
Jan.  T.,  1915,  No.  113,  discharging  rule  to  open  judg- 
ment in  case  of  Emily  Fischer  v.  Lincoln  Hale.  Before 
Orlady,  p.  J.,  Henderson,  Kephart,  Trbxlbr  and  Wil- 
liams, JJ.    AflBrmed. 

Rule  to  open  judgment. 

The  opinion  of  the  Superior  Court  states  the  facts. 

Error  assigned  was  order  discharging  rule  to  open 
judgment 

A.  A.  Vosburg,  for  appellant. 

James  Oardner  Sanderson,  for  appellee. 

Opinion  by  Kephart,  J.,  May  8, 1916 : 

This  is  an  appeal  from  an  order  of  the  court  below  dis- 
charging a  rule  to  open  a  judgment  entered  upon  a  mort- 
gage bond.  We  have  frequently  stated  that  applications 
such  as  this  are  addressed  to  the  equity  powers  of  the 
court,  and  unless  there  is  an  abuse  of  discretion  in  the 
conclusions  reached  on  the  facts  presented,  or  an  erro- 
neous opinion  as  to  the  legal  effect  of  such  testimony,  this 
court  will  not  disturb  the  discretion  exercised :  Cinna- 
minson  Park  Co.  v.  Laws,  an  opinion  this  day  handed 
down.  The  appellee  placed  a  mortgage  through  an  agent, 
Breck,  on  the  appellant's  property.  Breck,  a  member  of 
the  bar  of  Lackawanna  County,  it  is  averred,  secured 
Rice,  another  attorney,  to  act  as  a  subagent  in  plac- 
ing the  loan,  and  in  collecting  the  interest  and  prin- 
cipal.   The  appellant  claims  he  paid  to  Rice  the  prin- 
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cipal  and  interest  due  on  the  mortgage  and  that  there- 
fore the  mortgage  bond  was  no  longer  an  obligation 
that  he  was  required  to  meet.  We  need  not  discuss  the 
extent  of  the  agent's  authority  as  conferred  upon  him  by 
the  appellee.  Assuming  that  he  had  the  authority  to 
employ  Bice  in  connection  with  the  matter,  there  is  no 
evidence  that  he  did  employ  him.  When  the  appellant 
desired  to  borrow  money,  on  the  advice  of  a  friend  he 
went  to  Bice  for  it  and  he  secured  a  loan  from  Breck. 
Appellant  paid  Bice  for  his  services  and  he  procured  a 
deed  to  the  appellant  for  the  property  mortgaged,  and 
though  he  did  prepare  the  mortgage  and  bond,  this  would 
not  make  him  an  agent  with  authority  to  collect  the 
principal  and  interest  of  the  mortgage  loan.  All  these 
are  acts  consistent  with  the  duties  of  an  attorney  for 
his  client  From  the  evidence  it  appears  that  Bice  was 
acting  in  that  capacity  for  the  appellant  and  not  as  an 
agent  for  the  appellee.  She  knew  nothing  of  any  pay- 
ments that  had  been  made  to  Bice  and  it  is  not  shown 
that  either  Breck  or  Woodruff,  who  acted  after  Breck's 
death,  knew  of  payments  unaccounted  for  that  had  been 
made  to  Bice.  If  they  had  known,  it  would  not  bind  the 
appellee.  It  was  for  the  appellant  to  see  that  the  money 
was  properly  applied.  It  is  significant  that  in  a  mort- 
gage, payable  five  years  after  date,  the  appellant  paid 
every  six  months  to  the  alleged  agent,  a  certain  sum  of 
money  for  the  mortgagee's  benefit,  without  inquiry  as 
to  the  agent's  authority  to  waive  the  terms  of  the  mort- 
gage. The  mortgage  and  bond  were  in  the  possession  of 
the  appellee  and  no  inquiry  was  made  at  the  time  of  the 
alleged  payments  concerning  them.  It  is  the  duty  of  a 
debtor,  bound  by  an  obligation  in  writing,  to  see  that 
the  person  to  whom  he  pays  money  for  his  credit 
h^s  authority  to  collect  the  money.  The  declarations  of 
the  supposed  agent  would  not  be  sufficient  until  there  is 
Bom^  evidence  tending  to  show  that  he  has  such  au* 
thority.  If  such  direct  evidence  be  lacking,  then  the 
person  claiming  such  authority  should  have  possession 
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of  the  evidence  of  indebtedness^  which  would  give  color 
of  authority :  Mynick  v.  Bickings,  30  Pa.  Superior  Ct 
401.  A  person  dealing  with  an  agent  is  bound  to  ascer- 
tain the  extent  of  the  agent's  authority :  Central  Pa.  Tel. 
&  Supply  Co.  V.  Thompson,  112  Pa.  118.  The  reason  for 
this  rule  is  more  apparent  from  the  evident  disregard  of 
the  mortgage  by  this  supposed  agent  and  the  appellant. 
There  is  no  evidence  that  Breck  selected  Rice  to  take 
care  of  any  matter  and  the  receipt  of  money  by  Breck 
and  Woodruff  from  Rice,  without  anything  more,  would 
not  amount  to  a  ratification  of  Rice's  acts  as  a  supposed 
agent.  The  court  did  not  abuse  its  discretion  in  refusing 
to  open  the  judgment 

Comment  has  been  made  upon  the  fact  that  the  court 
below  did  not  file  an  opinion.  This  practice  was  con- 
demned by  this  court  and  the  Supreme  Court  in  a  num- 
ber of  cases.  The  facts  in  this  case  are  very  dear,  but  it 
does  not  excuse  the  failure  of  the  court  to  file  an  opinion : 
Pfafif  V.  Thomas,  3  Pa.  Superior  Ct.  419;  Fisher  v.  King, 
153  Pa.  3. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Telech  v.  Orthodox  Catholic  Mutual  Aid  Society 
of  America,  Appellant. 

Beneficial  societies— By-laws — Forfeiture  of  death  benefits— Per- 
formance of  funeral  services  by  a  nonorthodox  priest 

A  by-law  of  a  beneficial  society  which  provides  that  in  case  the 
funeral  services  of  a  deceased  member  are  conducted  by  a  non- 
orthodox  priest,  the  death  benefits  are  forfeited,  will  not  be  en- 
forced, where  the  wife  of  a  deceased  member  in  good  standing  ap- 
plies to  the  only  orthodox  priest  in  the  neighborhood  to  conduct 
the  services,  and  upon  his  refusal  calls  in  an  unorthodox  priest 
who  conducts  the  funeral. 

Argued  March  9,  1916.    Appeal,  No.  42,  March  T., 
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1916,  by  defendant,  from  judgment  of  C.  P.  Lackawanna 
Co.,  Jan.  T.,  1913,  No.  547,  on  verdict  for  plaintiff  in 
case  of  Anastasia  (Nasta)  Telech  v.  The  Orthodox 
Catholic  Mutual  Aid  Society  of  America.  Before  Oe- 
LADY,  P.  J.,  Henderson,  Kephabt,  Tbexler  and  Wil- 
liams, JJ.   Affirmed. 

Assumpsit  to  recover  death  benefits.  Before 
O'Neill,  J. 

From  the  record  it  appeared  that  Akufty  Telech  joined 
the  defendant  society.  The  Orthodox  Catholic  Mutual 
Aid  Society  of  America,  and  thereupon  a  benefit  cer- 
tificate of  fSOO  was  issued  and  he  named  his  wife,  Anas- 
tasia (Nasta)  Telech  beneficiary  of  the  death  benefits 
of  the  society,  and  paid  his  dues  and  assessments.  He 
died  December  25,  1911,  in  good  standing  in  defendant 
society.  At  the  time  of  his  death  he  was  a  member  of 
another  society,  which  took  charge  of  the  funeral,  and 
engaged  a  nonorthodox  Bussian  priest.  The  day  of  the 
funeral  the  beneficiary  was  informed  of  the  rule  of  the 
defendant  society  requiring  an  orthodox  priest  to  per- 
form the  ceremony,  and  thereupon  attempted  to  have  the 
only  orthodox  priest  in  the  borough  officiate  at  the 
funeral  but  he  refused  and  the  funeral  was  conducted 
by  the  nonorthodox  priest 

On  December  23,  1912,  the  widow  brought  an  action 
of  assumpsit  against  the  defendant  society  to  recover  the 
amount  of  the  death  benefit  with  interest.  The  defend- 
ant society  defended  upon  the  ground  that  the  funeral 
services  were  conducted  by  a  nonorthodox  priest  in 
violation  of  a  by-law  of  the  society.  A  jury  trial  was 
had  and  the  trial  judge  directed  a  verdict  for  the  plain- 
tiff. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant 
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M.  A.  McGinley,  with  him  James  H.  Shea,  for  appel- 
lant 

Edward  J.  Kelley,  with  him  A.  8.  Prokopovitch,  for 
appellee. 

Opinion  by  Kbphabt,  J.,  May  8, 1916 : 

The  by-laws  of  the  appellant  association  contain  the 
following:  "Sectiop  47.  In  case  of  the  death  of  a  mem- 
ber or  his  wife  (or  husband )y  the  brotherhood  shall  im- 
mediately inform  the  board  of  directors  and  present  ac- 
cording to  established  form,  (a)  a  sworn  doctor's  cer- 
tificate as  to  the  cause  of  death,  (b)  a  burial  certificate 
from  the  priest,  and  (c)  an  application  for  the  sum  the 
society  is  to  pay  on  Jiis  (or  her)  death,  stating  whether 
the  deceased  was  a  semi  or  a  full  member,  whether  the 
wife  (or  the  husband)  of  the  deceased  was  a  member  (in 
what  brotherhood,  and  whether  a  full  or  a  semimember ) , 
and  whether  the  deceased  ever  received  any  aids  from  the 
society  (to  what  amount,  when,  and  for  what  cause). 
Note — If  his  last  confession  was  administered  to  the 
member  by  a  nonorthodox  priest,  or  if  he  was  buried  by 
a  nonorthodox  priest,  unless  this  was  done  from  extreme 
necessity,  to  which  the  brotherhood  of  the  late  member 
bears  testimony,  the  heirs  of  the  deceased  shall  have  no 
right  to  the  money  the  society  is  to  pay  on  his  death  (see 
Sec.  32)."  The  funeral  services  of  plaintiff's  deceased 
husband  were  not  conducted  by  an  orthodox  priest,  as 
required  by  the  foregoing  rule. 

The  by-laws  of  a  beneficial  association,  which  affect 
the  conduct  of  the  beneficiary  after  the  insured's  death, 
must  receive  a  reasonable  construction,  and  where  the 
beneficiary,  after  notice  of  the  by-laws'  requirements, 
endeavors,  in  good  faith,  to  comply  with  its  terms,  and  is 
prevented  by  the  act  of  the  oflftcers  of  the  association,  or 
its  accredited  representative,  from  obeying  the  pro- 
visions of  the  by-law,  the  beneficiary  will  be  permitted  to 
recover  the  benefit.  The  beneficiary  has  substantially 
Vol.  Lxra— 14 
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complied  with  the  by-law.  When  the  beneficiary's  hus- 
band died  he  held  a  certificate  of  membership,  had  paid 
his  dues  and  was  in  good  standing  in  the  defendant  as- 
sociation. At  that  time  there  was  an  absolute  contract 
for  the  payment  of  the  benefit  unless  there  was  a  defense 
good  in  law,  which  does  not  appear  in  this  case.  The 
duty  of  the  association  was  then  to  pay.  The  by-law  in- 
tended to  aflfect  the  conduct  of  the  wife.  When  she  be- 
came acquainted  with  it,  she  sent  representatives  to  the 
only  person  in  the  neighborhood  who  could  carry  out 
the  purposes  of  the  by-law.  This  priest  refused  to  act. 
Taking  his  answer  as  true,  it  would  not  relieye  the  de- 
fendant from  complying  with  the  contract.  He  imported 
into  the  note  attached  to  the  by-law  (which  at  best  is 
merely  explanatory  of  the  section  preceding  it)  a  con- 
dition requiring  the  body  to  be  taken  to  a  certain  church. 
This  was  not  contemplated  by  the  note.  It  merely  re- 
quires that  the  deceased  be  buried  by  an  orthodox  priest. 
Where,  when  or  how  this  was  to  take  place  is  not  set 
forth.  The  priest's  statements,  however,  are  denied  by 
appellee's  witnesses,  who  say  that  his  refusal  was  with- 
out qualification.  It  is  evident  that  the  court  below 
could  not  have  granted  the  appellant's  request  for  bind- 
ing instructions  nor  have  entered  judgment  n.  o.  v.  The 
appellee  did  all  she  was  reasonably  required  to  do  under 
the  by-law,  and  as  thus  viewed  it  was  complied  with. 
It  is  unnecessary  for  us  to  decide  whether  the  by-law 
is  reasonable  or  not. 

The  third  assignment  of  error  is  not  in  compliance 
with  the  rules  of  this  court.  It  does  not  set  forth  the 
action  of  the  court  and  exception  thereto,  and  must  be 
disregarded. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Digitized  by  VjOOQIC 


KRAMER,  AppeUant,  v.  HAMSHER.  211 

211,  (1916).]  Syllabus— Statement  of  Facts. 

Elramer,  Appellant,  v.  Hamsher. 

Corporations — Stock  subscription — Suit  by  receiver — Affidavit 
of  defense — Conditional  subscription. 

In  an  action  by  the  receiver  of  a  farmers'  produce  company  to 
recover  on  a  stock  subscription,  an  affidavit  of  defense  is  insufficient 
which  sets  up  a  parol  agreement  with  the  company  to  the  effect 
that  all  milk  furnished  to  it  by  the  defendant  should  be  paid  for  at 
the  rate  of  twenty  cents  per  gallon,  and  that  the  company  failed 
to  purchase  and  to  pay  twenty  cents  per  gallon  therefor,  without 
any  averment  that  the  company  refused  to  purchase  milk  offered, 
or  that  it  purchased  milk  elsewhere  to  the  detriment  of  the  de- 
fendant. 

Such  an  agreement  also  lacks  the  essentials  of  a  valid  contract 
inasmuch  as  it  is  unlimited  as  to  the  time  of  i)erformance  and  the 
quantity  of  the  article  to  be  purchased.  It  is  also  a  secret  parol 
agreement  in  violation  of  the  rights  of  creditors  as  well  as  co- 
subscribers  who  had  a  right  to  rely  on  the  subscription  contract  as 
written. 

The  order  of  the  court  wherein  the  receiver  is  appointed  is  con- 
clusive upon  the  validity  and  the  amount  of  the  assessment,  though 
it  does  not  touch  any  defenses  that  might  be  made  to  it. 

Where  the  statement  of  claim  avers  that  all  of  the  stock  was  sub- 
scribed for,  and  sets  out  fully  the  facts  relating  to  the  subscriptions, 
an  affidavit  of  defense  is  insufficient  which  avers  that  all  of  the 
stock  was  not  subscribed  for  by  bona  fide  subscribers,  without 
showing  what  subscriptions  were  fraudulent. 

It  is  immaterial  that  the  affidavit  of  defense  states  that  the  de- 
fendant repudiated  the  subscription  contract  when  he  became 
aware  of  the  failure  of  the  company  to  comply  with  its  oral  agree- 
ment, without  any  allegation  as  to  whom  this  repudiation  was  made, 
or  that  it  was  assented  to  by  the  company.  If  the  repudiation  was 
not  made  until  after  the  incorporation,  it  was  too  late  because  it 
prejudiced  the  intervening  rights  of  creditors  and  other  stock- 
holders. 

Argued  March  13,  1916.  Appeal,  No.  12,  March  T., 
1916,  by  plaintiff,  from  order  of  C.  P.  Cumberland  Co., 
Feb.  T.,  1915,  No.  40,  discharging  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  in  case  of  Calvin 
A.  Kramer,  et  al..  Receivers  of  the  Farmers'  Produce 
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Company,  v.  D.  M.  Hamsher.  Before  Orlady,  P.  J., 
Henderson,  Kephart,  Trexler  and  Williams,  JJ. 
Reversed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  statement  of  plaintiffs  set  forth  that  the  defend- 
ant, on  the  25th  day  of  November,  1911,  signed  a  certain 
paper,  as  follows : 

"Whereas  certain  citizens  of  Harrisburg  and  vicinity 
are  forming  a  company  to  be  chartered  under  the  laws 
of  Pennsylvania  as  the  Farmers'  Produce  Company. 
Said  company  to  be  located  in,  or  in  the  vicinity  of,  Har- 
risburg, Pa.  That  the  capital  stock  of  said  company  is 
to  be  130,000.00  and  shall  consist  of  300  shares  of  flOO.OO 
each: 

In  pursuance  of  the  above,  I,  D.  M.  Hamsher,  do  there- 
fore agree  to  subscribe  for  one  share  of  stock,  at  rate  of 
flOO.OO  per  share. 

And  I  further  agree  to  pay  for  the  shares  so  subscribed 
in  the  following  manner,  to  wit,  one-tenth  of  the  amount 
so  subscribed  to  be  paid  when  the  charter  for  said  com- 
pany is  obtained,  ten  dollars  to  be  paid  eadh  30  days 
thereafter  until  full  amount  of  subscribed  stock  be  paid. 

"Witness  our  hand  and  seal  this  25th  day  of  Nov., 
A.  D.  1911. 

"  ( Signed )  D.  M.  Hamsher.    ( Seal. ) '' 

That  the  said  Farmers'  Produce  Company  was  or- 
ganized on  December  7,  1911,  with  a  capital  stock  of 
130,000.00  consisting  of  300  shares  of  |100  each,  all  of 
which  had  been  subscribed,  and  letters  patent  were 
granted  to  it,  which  were  recorded  in  Dauphin  County 
on  December  23, 1911. 

That  on  February  11,  1913,  the  plaintiffs  were  ap- 
pointed receivers  of  said  company,  and  that  the  Court 
of  Dauphin  County,  on  petition  of  the  receivers,  on  Sep- 
tember 21,  1914,  ordered  and  decreed  an  assessment  to 
be  levied  upon  the  stockholders  whose  subscriptions  re- 
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mained  unpaid;  that  demand  has  been  made  upon  the 
defendant,  who  had  failed  to  pay  his  subscription,  and 
that  he  has  refused  to  make  payment.  There  is  attached 
a  statement  that  "according  to  the  books  of  the  company, 
the  following  residents  of  Dauphin  and  Cumberland 
Counties  signed  and  delivered  subscriptions  for  stock  in 
the  form  above  mentioned  to  the  officers  of  said  company, 
and  the  number  of  shares  subscribed  for,  with  the 
amount  paid  and  the  balance  due  are  noted."  Then  fol- 
lows the  names  of  thirty  persons,  subscribers  altogether 
for  36  shares.  By  which  it  appears  that  |3,085.00  is  un- 
paid on  the  subscriptions.  By  this  it  appears  that  the 
defendant  has  never  paid  anything. 

The  affidavit  of  defense  filed  denied  that  any  demand 
was  made  upon  the  defendant  by  the  company  for  pay- 
ment before  the  receivership;  that  while  he  did  sign  a 
paper  subscribing  for  one  share  of  stock,  he  does  not  ad- 
mit that  the  copy  filed  by  plaintiffs  is  a  correct  one,  and 
calls  for  proof  of  the  same. 

That  his  subscription  was  conditional,  being  secured 
from  him  under  the  promise  and  agreement  that  as  a 
subscriber,  he  would  be  paid  by  the  company  twenty 
cents  per  gallon  for  his  milk,  and  that  it,  the  said  com- 
pany, failed  to  do  this,  as  agreed  upon,  and  at  no  time 
paid  the  said  sum  of  20  cents  per  gallon.  That  the  sub- 
scription made  by  him  should  not  be  in  force  and  effect 
unless  300  shares  of  the  par  value  of  f  100.00  each  were 
subscribed  by  bona  fide  subscribers,  and  he  avers  that 
the  said  300  shares  were  at  no  time  subscribed  by  bona 
fide  subscribers. 

That  this  first  became  apparent  to  him  at  a  meeting  of 
the  company  in  December,  and  he  then  promptly  repudi- 
ated his  subscription,  and  refused  to  pay  the  same,  as  it, 
and  the  other  conditions  had  not  been  complied  with. 

He  also  averred  that  no  creditor  became  such  as  the 
result  of  his  subscription ;  that  no  outstanding  indebted- 
ness of  the  company  was  incurred  on  the  faith  of  his  sub- 
scription ;  that  the  assets  of  the  company  have  been  sold 
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and  distributed  among  the  creditors  of  the  company,  and 
the  receipts  of  said  creditors  taken  in  full  satisfaction 
of  their  respective  claims ;  and  further  averring  that  he 
owes  to  the  plaintiffs  no  sum  whatsoever. 

The  court  discharged  the  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court 

Oeorge  L.  Reed,  with  him  Wm.  H.  Earnest,  for  appel' 
lant. — It  is  too  late  to  aver  that  the  subscription  was  in- 
duced by  fraudulent  misrepresentation :  Dettra  v.  Kest- 
ner,  147  Pa.  566;  Howard  v.  Turner,  155  Pa.  349. 

The  affidavit  of  defense  contains  no  averment  suffi- 
cient to  relieve  defendant  of  liability  upon  his  stock  sub- 
scription by  reason  of  any  attempted  cancellation  or 
withdrawal:   Garrett  v.  Dillsburg,  Etc.,  Railroad  Co., 
78  Pa.  465;  Auburn  Bolt  Works  v.  Shultz,  143  Pa.  256 
Muncy  Traction  Engine  Co.  v.  De  La  Green,  143  Pa.  269 
Jeanette  Bottle  Works  v.  Schall,  13  Pa.  Superior  Ct.  96 
Graff  V.  Pittsburgh  and  Steubenville  R.  R.  Co.,  31  Pa. 
489;    Braddock  Electric  Railway  Co.  v.  Bily,  11  Pa. 
Superior  Ct.  144;  Altoona  Milk  Co.  v.  Armstrong,  38 
Pa.  Superior  Ct.  350;  Harvey  v.  Weitzenkorn,  232  Pa. 
447. 

The  various  specific  averments  contained  in  the  affi- 
davit of  defense  are  wholly  insufficient :  Graff  v.  Pitts- 
burgh, Etc.,  Railroad  Company,  31  Pa.  489;  Philadel- 
phia, Etc.,  Railroad  Co.  v.  Conway,  177  Pa.  364;  Miller 
V.  Hanover,  Etc.,  Railroad  Co.,  87  Pa.  95 ;  Maries  Mould- 
ing Co.  V.  Stulb,  215  Pa.  91 ;  Altoona  Milk  Co.  v.  Arm- 
strong, 38  Pa.  Superior  Ct.  350 ;  Keystone,  Etc.,  Machine 
Co.  V.  Bromeier,  42  Pa.  Superior  Ct.  384;  Donaldson  v. 
Rabenhold,  23  Dist.  Rep.  795;  Garrett  v.  Auburn  R.  R. 
Co.,  78  Pa.  465;  Capital  City,  Etc.,  Fire  Ins.  Co.  v. 
Boggs,  172  Pa.  91;  French  v.  Harding,  235  Pa.  79;  Van 
Dyke  v.  Baker,  214  Pa.  168. 
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Joseph  P.  McKeeJian,  with  him  Herman  Berg,  Jr.,  for 
appellee,  cited :  Spellier  Elec.  Time  Co.  v.  Leedom,  149 
Pa.  185;  Chicago  B.  &  Mfg.  Co.  v.  Browning,  19  Pa. 
Superior  Ct.  355;  Jeanette  Bottle  Works  v.  Schall,  13 
Pa.  Superior  Ct.  96;  Donaldson  v.  Rabenhold,  23  Dist. 
Rep.  798;  Philadelphia  Med.  Pub.  Co.  v.  Wolfenden,  248 
Pa.  450. 

Opinion  by  Kbphabt,  J.,  May  8, 1916 : 

The  appellee  was  a  subscriber  to  one  share  of  stock  in 
the  Farmers'  Produce  Company.  The  subscription 
agreement  stated  that  the  capital  stock  of  the  company 
was  to  be  |30,000.00,  and  consist  of  three  hundred 
shares  of  flOO.OO  each.  From  the  statement  it  appears 
that  (yt  this  capital  some  f  26,000.00  was  paid  in  in  cash, 
leaving  a  balance  unpaid,  of  which  the  defendant's  sub- 
scription was  a  part,  and  that  because  of  insolvency  re- 
ceivers had  been  appointed  to  wind  up  its  affairs;  all 
the  assets  of  the  company  had  been  reduced  to  cash  and 
distributed,  leaving  a  balance  due  creditors  of  approxi- 
mately 12,000.00.  The  statement  avers  that  all  of  the 
stock  had  been  subscribed,  and  the  Court  of  Common 
Pleas  of  Dauphin  County  granted  an  order  directing  an 
assessment  to  be  levied  against  those  stockholders  who 
had  not  paid  their  subscriptions  in  full. 

The  defendant  sets  up  a  parol  agreement  with  the  com- 
pany to  the  effect  that  all  milk  furnished  to  it  by  the  de- 
fendant should  be  paid  for  at  the  rate  of  twenty  cents 
per  gallon,  and  that  the  company  failed  to  purchase  and 
to  pay  twenty  cents  per  gallon  therefor.  The  averment 
does  not  state  that  the  company  refused  to  purchase  milk 
offered,  or  that  it  purchased  milk  elsewhere  to  the  detri- 
ment of  the  defendant.  Apart  from  the  insufficiency  of 
the  averment,  it  cannot  be  sustained  as  a  defense  to  thfe 
stibscription  agreement.  As  a  condition  precedent,  the 
supposed  agreement  lacks  the  essentials  of  a  valid  agree- 
ment. It  is  unlimited  as  to  the  time  of  performance  and 
the  quftntity  of  the  article  to  be  purchased.    It  is  impos- 
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sible  of  performance.  To  attempt  to  comply  with  it 
would  make  it  impossible  to  bring  about  the  status  neces- 
sary to  all  conditions  precedent  that  there  must  be  some- 
time when  a  condition  may  be  said  to  be  complied  with 
and  the  subscription  be  absolute  or  the  condition  fail; 
but  in  this  case,  though  the  corporation  might,  for  a  cer- 
tain time,  purchase  and  pay  for  milk  as  here  stipulated, 
that  would  not  satisfy  the  condition  of  the  subscription ; 
it  requires  the  company  at  all  times  to  purchase  and  pay 
for  the  milkll  Further,  its  effect  was  to  establish  a  secret 
parol  agreement  in  violation  of  the  rights  of  creditors  as 
well  as  cosubscribers  who  had  a  right  to  rely  on  the  sub- 
scription contract  as  written.  The  condition  should  be 
treated  in  the  same  light  as  if  made  after  incorporation 
or  as  no  condition  at  all.  A  contract  to  take  and  pay  for 
stock  in  a  corporation,  made  in  consequence  of  fraudu- 
lent representations,  is  voidable  and  not  void  and  can 
only  be  avoided  subject  to  the  rights  of  creditors  where 
there  is  a  winding  up  order  or  voluntary  winding  up.  In 
such  case  the  intervening  rights  of  creditors  and  the 
stockholders  call  for  prompt  action  on  the  part  of  the 
subscriber  who  seeks  to  avoid  his  liability  on  the  ground 
of  fraud:  Howard,  Receiver,  v.  Turner,  155  Pa.  349.  The 
allegation  that  there  was  no  outstanding  indebtedness 
incuriVd  on  the  faith  of  the  appellee's  subscription  and 
that  the  jjeceipts  were  taken  in  full  from  creditors  does 
not  present'  the  precise  question.  There  were  other  inter- 
vening equities  as  appears  by  the  order  of  the  court  of 
Dauphin  County  and  the  plaintiffs'  statement  filed.  It 
there  appears  that  in  addition  to  debts,  stock  subscrip- 
tions were  paid  on  a  large  amount  of  stock.  The  appel- 
lants do  not  allege  that  there  were  no  intervening  equi- 
ties. This  is  a  substantial  element  of  the  case,  and  when 
averred  the  burden  of  proof  is  thrown  to  the  plaintiff  to 
establish  intervening  equities :  Van  Dyke  v.  Baker,  2l4 
Pa.  168.  These  equities  are  not  limited  merely  to  those 
to  whom  money  is  owed  as  a  creditor  but  reaches  out  to 
stockholders  who  have  in  good  faith  paid  their  subscrip- 
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tions,  as  well  as  the  officers  of  the  company  who  are  liqui- 
dating its  affairs :  Van  Dyke  v.  Baker,  supra.  Further- 
more, the  order  of  the  court  of  Dauphin  County  is  con- 
clusive upon  the  validity  and  the  amount  of  the  assess- 
ment, though  it  does  not  touch  any  defenses  on  indi- 
vidual grounds  that  might  be  made  to  it:  Capital  City, 
Etc.,  Fire  Ins.  Co.  v.  Boggs,  172  Pa.  91 ;  French  v.  Hard- 
ing, 235  Pa.  79;  Philadelphia  &  Gulf  Co.  v.  Clark,  59 
Pa.  Superior  Ct.  415.  And  this  allegation  as  to  creditors 
is  not  an  individual  defense ;  it  is  a  finding  common  to 
all  creditors.  The  affidavit  in  all  these  particulars  was 
insufficient. 

The  affidavit  further  states  that  the  subscription  con- 
tract "should  not  be  in  force unless  300  shares  of 

the  par  value  of.flOO.OO  each  were  subscribed  by  bona 
fide  subscribers ;  and  the  defendant  avers  that  the  said 
300  shares  were  at  no  time  subscribed  by  bona  fide  sub- 
scribers  whereupon  the  said  defendant  declined 

to  make  any  payments  on  account  of  the  said  subscrip- 
tion." If  the  subscription  was  dependent  upon  an  oral 
agreement,  its  effect  must  be  to  contradict  or  vary  the 
terms  of  a  writing  which  is  clear  and  definite  in  its 
terms.  Parol  or  secret  agmeements,  varying  the  terms 
of  a  written  subscription,  absolute  on  its  face,  in  the 
absence  of  fraud,  are  void  and  the  subscription  is  valid 
and  binding.  To  make  a  subscription  conditional  the 
condition  must  not  only  be  in  writing  but  must  be  a  part 
of  the  subscription  itself:  1  Thompson  633.  It  is  not 
necessary  for  us  to  discuss  the  question  as  to  there  being 
an  implied  condition,  that  the  capital  stock  nrast  be 
fully  subscribed,  which  condition  is  attached  to  all  stock 
subscriptions  arising  from  the  very  nature  of  the  sub- 
ject-matter under  consideration,  and  uncomplied  with 
relieves  the  stockholder  from  liability.  Assuming  that 
such  condition  exists  with  respect  to  corporations  or-, 
ganized  under  the  laws  of  this  State,  to  the  full  amount 
of  the  capital  stock  (but  we  do  not  so  decide),  where  a 
subscriber  to  the  capital  stock  of  a  proposed  corpora- 
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tton,  after  the  articles  of  association  are  duly  filed,  evi- 
dencing incorporation,  permits,  without  protest,  the 
corporation  to  become  organized  into  a  going  concern, 
to  engage  for  a  long  time  in  the  corporate  business, 
wherein  the  rights  of  creditors  have  intervened,  and 
makes  no  protest  to  the  company  of  any  failure  to  com- 
ply with  the  condition  upon  which  his  subscription  was 
based,  such  subscriber  waives  whatever  right  he  has  to 
insist  on  the  condition  being  complied  with  and  is  liable 
on  his  subscription  as  though  such  condition  had  not 
existed.  He  is  required  to  be  diligent  and  ascertain  his 
rights  and  not  sit  quietly  by  and  see  other  persons  ex- 
1  pend  their  money  without  giving  notice  of  his  intention 
to  act  This  subscriber,  by  his  acts,  is  brought  within 
this  rule.  But  there  is  a  positive  averment  that  the 
stock  was  all  subscribed.  A  list  of  some  thirty  names  is 
set  forth  in  the  plaintiflte'  statement  showing  unpaid 
subscriptions;  notes  apparently  good  are  taken  for  a 
portion  of  the  subscription.  In  no  specific  instance  does 
the  appellee  point  out  where  the  corporation  failed  to 
comply  with  the  condition  contended  for  by  him.  When 
the  appellants  presented  to  him  the  facts,  as  full  as  are 
here  presented,  it  was  incujnbent  on  the  appellee  to  in- 
dicate what  subscriptions  were  fraudulent.  In  this  re- 
spect we  feel  that  the  affidavit  is  not  full  and  complete. 
The  appellee  states  in  his  affidavit  that  he  repudiated 
the  subscription  contract  when  he  became  aware  of  the 
failure  of  the  company  to  comply  with  its  oral  agree- 
ment, as  well  as  the  other  "breaches  of  the  contract  here- 
inafter set  forth."  But  there  is  no  allegation  to  whom 
this  repudiation  was  made  or  that  it  was  assented  to 
by  the  ccnnpany.  And  as  it  was  made  long  after  the  in- 
corporation of  the  company,  when  the  rights  of  cred- 
itors had  intervened,  and  when  the  acts  of  the  defendant 
were  tantamount  to  a  waiver  of  his  rights,  the  averment 
of  withdrawal  of  subscription  was  entirdy  insufficient 
and  had  it  been  all  that  an  affidavit  should  contain  for 
the  reasons  here  set  forth,  it  would  not  have  availed  the 
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defendant.  The  appellee,  before  the  articles  of  associ- 
ation were  filed  in  the  secretary  of  the  Commonwealth's 
office,  might  have  withdrawn  from  the  subscription 
agreement.  After  incorporation,  the  corporation  fur- 
ther would  not  have  the  right  to  accept  this  cancellation 
to  the  prejudice  of  other  stockholders  or  creditors: 
Altocma  Milk  Co.  v.  Armstrong,  38  Pa.  Superior  Ct.  350. 
We  are  of  the  opinion  that  the  rule  for  judgment 
should  have  been  made  absolute.  The  assignments  of 
error  are  sustained,  and  it  is  now  ordered  that  judgment 
be  entered  for  the  plaintiffs  by  the  court  below  unless 
other  legal  and  equitable  grounds  be  shown  to  the  con- 
trary. 


Independent  Brick  Selling  Company  to  use,  Appel- 
lant, V.  Central  Trust  &  Savings  Co. 

C(mtract — Ouaraniy  of  payment — Building  operation, 
A  contract  for  bricks  for  a  building  operation  provided  for  a  fixed 
number  of  bricks  for  a  fixed  sum,  half  to  be  paid  in  cash  on  de- 
livery of  the  bricks,  and  half  in  notes.  The  contract  also  pro- 
vided that  a  trust  company  should  guaranty  the  cash  portion  of 
the  contract  and  also  the  payment  in  full  of  the  notes.  It  was 
further  provided  that  no  extra  charge  for  material  should  be  made 
unless  the  matter  was  reduced  to  writing,  and  that  such  writing 
was  to  be  regarded  as  a  separate  and  distinct  contract  The  trust 
company  executed  a  writing  guaranteeing  payment  of  the  notes. 
The  company  subsequently  guaranteed  and  paid  the  whole  amount, 
one-half  in  cash,  and  the  other  half  representing  the  notes.  Held, 
that  the  trust  company  was  not  liable  on  its  guaranty  for  extra 
bricks,  even  though  the  price  of  certain  of  the  extra  bricks  was  in- 
cluded in  one  of  the  notes. 

Argued  Dec.  3,  1915.  Appeal,  No.  234,  Oct.  T.,  1915, 
by  plaintiffs,  from  judgment  of  C.  P.  No.  4,  Philadelphia 
Co.,  Dec.  T.,  1912,  No.  236,  on  verdict  for  plaintiff  in 
case  of  Independent  Brick  Selling  Company  to  use  of 
Independent  Brick  Company  v.  Central  Trust  &  Bavings 
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Company.    Before  Kiob,  P.  J.,  Orlady,  Head^  Pobtbb, 
Kephabt  and  Trexleb^  J  J.    Affirmed. 

Assumpsit  on  a  guaranty.    Before  Cabb^  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |100.85.  Plain- 
tiflf  appealed. 

Error  assigned  was  in  not  entering  judgment  for  the 
full  amount  of  the  claim. 

J.  H.  Buckman,  of  Buckmati  d  Buckman,  for  appel- 
lant. 

Edward  Hopkinson,  Jr.,  with  him  AhraJiam  M.  Beitler, 
for  appellee. 

Opinion  By  Tbexleb,  J.,  May  9, 1916 : 

The  plaintiff  made  a  contract  with  J.  M.  Hendricks  to 
supply  him  with  the  brick  required  in  a  certain  building 
operation  at  a  fixed  price  per  thousand,  the  sum  to  be 
paid  being  |7,912.50.  One-half  was  to  be  paid  in  cash, 
the  other  in  notes.  The  contract  further  provided, 
"Should  the  number  of  each  kind  of  brick  shipped  ex- 
ceed the  amount  specified  in  this  contract  the  amount  to 
be  paid  the  party  of  the  second  part  (plaintiff)  shall  be 
increased  to  the  value  of  such  brick  shipped  and  to  be 
paid  in  like  manner."  "It  is  further  mutually  under- 
stood and  agreed  by  and  between  the  parties  hereto  that 
the  party  of  the  second  part  shall  not  be  required  to 
proceed  with  the  work  or  any  part  thereof  at  its  option 
until  they  have  received  satisfactory  written  assurance 
from  the  Central  Trust  and  Savings  Co.  guaranteeing 
the  cash  portion  of  this  contract  also  guaranteeing  pay- 
ment in  full  of  the  aforesaid  notes  upon  maturity."  The 
contract  provided  that  no  extra  charge  for  material  fur- 
nished whether  called  for  in  the  contract  or  not  should 
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be  made  unless  the  matter  was  first  reduced  to  writing 
and  approved  by  the  company  and  such  agreement  was 
to  be  regarded  as  a  separate  and  distinct  contract.  By 
a  writing  of  even  date,  the  trust  company  in  consider- 
ation of  179.12  guaranteed  to  the  plaintiff  the  sum  of 
13,956.25  in  cash  in  accordance  to  the  contract  between 
the  plaintiff  and  Hendricks  above  referred  to,  the 
amount  to  be  paid  by  vouchers  drawn  by  Hendricks  and 
approved  by  the  trust  company  and  the  trust  company 
further  guaranteed  *Hhat  the  payment  of  the  several 
promissory  notes  of  J.  M.  Hendricks  mentioned  in  said 
contract  will  be  paid  when  due  or  any  renewals  thereof." 

Does  the  guarantee  of  the  notes  mentioned  in  said  con- 
tract include  such  as  were  given  for  the  extra  brick  sub- 
sequently purchased?  We  think  not.  The  amount  guar- 
anteed was  17,912.50.  The  premium  was  one  per  cent, 
of  this  amount.  The  cash  payment  was  one-half  of  this 
amount,  to  wit,  f 3,956.25,  and  the  notes  were  to  be  for 
the  other  half.  The  guarantee  was  to  be  for  the  "notes 
mentioned  in  the  contract,"  meaning  those  to  which 
definite  reference  was  made.  The  provision  that  the 
extra  brick  were  to  be  paid  in  like  manner  was  not  a 
mentioning  of  the  notes.  The  contingency  of  the  pur- 
chase of  extra  brick  was  not  included  within  the  terms 
of  the  contract  of  guarantee.  The  amount  of  such  pur- 
chase was  not  then  ascertained.  No  extra  materials 
were  to  be  furnished  unless  a  separate  agreement  was 
made  in  reference  thereto,  and  approved  by  the  trust 
company. 

The  argument  of  the  plaintiff  that  there  was  a  recog- 
nition of  liability  for  extra  brick  in  that  some  of  the 
amount  due  for  them  was  included  in  one  of  the  notes 
given  does  not  impress  us.  The  trust  company  was  not 
charged  with  that  knowledge.  There  was  nothing  on 
the  face  of  the  notes  to  indicate  that  they  were  in  part 
for  extra  brick.  The  company  paid  them  in  relief  of  its 
contract  of  guarantee.  No  contract  for  extra  brick  had 
been  approved  by  it.    We  think  the  lower  court  rightly 
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held  that  the  extent  of  the  defendant's  liability  was  |7,- 
912.50  and  it  having  paid  said  sum^  excepting  f  100.85, 
the  latter  sum  was  the  amount  for  which  judgment  could 
be  entered. 
Judgment  affirmed. 


Potamkin  v.  Wells  Fargo  &  Co,,  Appellant. 

Common  carriers — Shipment  of  fish — Oame  laws — Conflict  of 
laws— Interstate  commerce — Illegal  contract. 

Where  the  statutes  of  another  state  makes  it  illegal  for  any  per- 
son who  has  not  a  license  to  ship  any  fish  caught  in  the  waters  of 
the  state,  and  also  makes  it  illegal  for  any  carrier  to  receiye  from 
such  person  a  shipment  of  fish,  an  unlicensed  person  may,  notwith- 
standing the  statute,  recover  the  value  of  fish  which  he  has  deliv- 
ered to  a  carrier,  and  which  had  been  lost  through  the  carrier's 
neglect.  In  such  a  case  although  the  shipment  is  contrary  to  law, 
the  shipper  does  not  require  the  aid  of  the  illegal  transaction  to 
make  out  his  case,  and  he  may  recover. 
* 

Argued  Dec.  3, 1915.  Appeal,  No.  228,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadel- 
phia Co.,  Dec.  T„  1913,  No.  1236,  on  verdict  for  plaintiff 
in  case  of  Harry  Potamkin  v.  Wells  Fargo  &  Company. 
Before  RiCB,  P.  J.,  Orlady,  Head,  Portbb,  Kbphart  and 
Trexlbr,  JJ.    Affirmed. 

Assumpsit  against  a  carrier  to  recover  for  the  loss  of 
a  shipment  of  live  German  carp.     Before  Doughbrty,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  |1,253.86.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  to  enter  judgment  for 
defendant  n.  o.  v. 

W.  B.  Linn,  with  him  E.  B.  Oill,  for  appellant. — ^The 
legality  of  this  contract  is  determined  by  the  law  of  lUi- 


Digitized  by  VjOOQIC 


POTAMKIN  V.  WELLS  FARGO  &  CO.,  Appellant.  223 
222,  (1916).]  Arguments. 

nois:  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406;  Whar- 
ton V.  Philadelphia  &  Reading,  Etc.,  Rys.  Co.,  228  Pa. 
180;  Franklin  Trust  Co.  v.  P.,  B.  &  W.  R.  R.  Co.,  222  Pa. 
96 ;  Forepaugh  v.  Del.,  Etc.,  Railroad  Company,  128  Pa. 
217;  Fairchild  v.  Philadelphia,  Etc.,  Railroad  Co.,  148 
Pa.  527;  Braunn  v.  Keally,  146  Pa.  519 ;  Rumsey  v.  New 
York  &  Pa.  R.  R.  Co.,  203  Pa.  579 ;  Hughes  v.  Penn.,  Etc., 
Railroad  Company,  202  Pa.  222 ;  Healy  v.  Building  As- 
sociation, 17  Pa.  Superior  Ct.  385;  Brooke  v.  N.  Y.,  L. 
E.  &  W.  R.  R.  Co.,  108  Pa.  529;  Graves  v.  Johnson,  156 
Mass.  211. 

According  to  the  law  of  Illinois  the  contract  could  not 
be  made  and  was  unlawful  and  void  from  its  inception, 
so  that  plaintiff  will  be  deprived  of  the  aid  of  this  or  any 
other  court  in  recovering  anything  under  the  allied  cour 
tract  The  law  leaves  plaintiff  where  it  finds  him: 
Pearsol  v.  Chapin,  44  Pa.  1 ;  Knight  v.  Press  Co.,  227 
Pa.  185;  Johnson  v.  Heulings,  103  Pa.  498;  Luce  v. 
Cooke,  227  Pa.  224;  Swing  v.  Munson,  191  Pa.  582; 
Vandegrift  v.  Vandegrift>  226  Pa.  254;  Martachowski 
V.  Orawitz,  14  Pa.  Superior  Ct  175;  Fowler  v.  Scully, 
72  Pa.  456. 

The  Illinois  statute  is  valid :  Manchester  v.  Mass.,  139 
U.  S.  240;  Geer  v.  Connecticut,  161  U.  S.  519;  New 
York,  ex  rel.,  Silz  v.  Hesterberg,  211  U.  S.  31 ;  American 
Express  Co.  v.  People  of  Illinois,  133  111.  649 ;  People  v. 
Booth  Fisheries  Co.,  253  111.  423. 

Henry  Arronson,  with  him  Ahrdham  Berkowitz,  for 
appellee. — The  gravamen  of  this  action  is  the  breach  of 
duty  imposed  by  law  upon  the  carrier  of  passengers  or 
freight  to  carry,  so  far  as  human  skill  and  foresight  go, 
the  person  or  freight  it  undertakes  to  carry.  This  duty 
exists  independently  of  contract:  Corry  v.  Penna.  R.  R. 
Co.,  194  Pa.  516;  Cosgrove  v.  Pittsburgh,  Etc.,  R.  R. 
Co.,  16  Pa.  Dist  Rep.  161 ;  Wood  v.  Erie  Ry.  Co.,  72  N. 
Y.  196. 

A  carrier  may  not,  for  his  own  benefit,  deny  the  title 


Digitized  by  VjOOQIC 


224    POTAMKIN  v.  WELLS  FARGO  &  CO,,  Appellant. 

Arguments — Opinion  of  the  Court  [63  Pa.  Superior  Ct. 
of  the  shipper  or  consignee,  op  avail  himself  of  the  title 
a  third  person,  although  that  person  be  the  true  owner, 
nor  may  he  do  so  in  any  case  where  he  has  not  yielded 
to  a  paramount  title  in  another :  Street  v.  Parmer's  Ele- 
vator Co.,  33  S.  D.  601;  Plamtag  v.  Dontrich,  59  Cal. 
154 ;  King  v.  Richards,  6  Wharton  418. 

The  contract  is  presumed  to  be  valid:  Pritchard  v. 
Norton,  106  U.  S.  124;  Walters  Nat.  Bank  v.  Bantock, 
1915  C.  L.  R.  A, 

The  law  on  the  place  of  delivery  governed :  Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Sheppard,  56  Ohio  68;  Southern 
Express  Co.  v.  Bibbs,  46  So.  (Ala.)  874, 

The  law  of  the  place  of  negligent  breach  governs  va- 
lidity of  contract:  Hughes  v.  Penna.  R.  R.  Co.,  202  Pa. 
222;  Musser  v.  Stauflfer,  178  Pa.  99;  Zalhoot  v.  Adams 
Express  Co.,  50  Pa.  Superior  Ct  238. 

The  Illinois  statute,  if  it  apply,  is  a  burden  on  inter- 
state commerce:  United  States  v.  Piet,  30  Vt.  449; 
Crutcher  v.  Kentucky,  141  U.  S.  47;  Kansas  City,  Etc., 
Ry.  Co.  V.  Carl,  227  U.  S.  639;  Adams  Express  Co.  v. 
New  York,  232  U.  S.  14. 

The  Illinois  statute  is  penal  and  cannot  be  enforced  in 
Pennsylvania:  American  Fire  Ins.  Co.  v.  Hazen,  110 
Pa.  530;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265. 

Opinion  by  Trexleb,  J.,  May  9, 1916 : 

The  plaintiff  shipped  live  fish  from  Meredosia,  Illinois, 
to  Philadelphia.  Owing  to  the  neglect  of  the  connecting 
carrier,  most  of  the  fish  died  in  transit. 

The  Act  of  June  7, 1911,  State  of  Illinois,  provides  in 
Section  1,  Clause  17,  "It  shall  be  unlawful  for  any  per- 
son to  ship  any  fish  caught  in  any  of  the  waters  under  the 

jurisdiction  of  the   state without   procuring  a 

license.''    "It  shall  be  unlawful  for  any  railroad,  express 

company to  receive  from  any  person,  any  fish 

caught  in  the  waters  under  the  jurisdiction  of  the  state 
for  shipment  unless  the  person  so  tendering  such  fish  for 
shipment  has  obtained  a  license  authorizing  such  person 
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to  ship  fish  in  accordance  with  the  provision  of  this 
section."  Violation  of  the  act  is  made  a  misdemeanor 
punishable  with  fine  and  alternative  imprisonment. 

The  plaintiff  had  no  license;  he  shipped  the  fish  under 
the  name  of  the  Meredosia  Fish  Co.  and  claimed  that 
he  had  obtained  the  consent  of  the  fish  company  to  the 
use  of  its  name  for  the  purpose  of  evading  the  procur- 
ing of  a  license.    The  license  was  not  transferable. 

Does  the  act  of  the  defendant  in  shipping  the  fish  c(Hi- 
trary  to  the  laws  of  Illinois  prevent  recovery  by  him 
from  the  express  company  for  the  negligence  of  the  con- 
necting carrier?  In  Vandegrift  v.  Vandegrift,  226  Pa. 
254,  we  find,  "The  true  principle  which  determines 
whether  a  recovery  can  be  had  in  cases  connected  with 
illegal  transactions  seems  to  be  clearly  pointed  out  in 
Story  on  Agency,  Sec.  347,  note:  "The  distinction  be- 
tween the  cases  where  a  recovery  can  be  had  and  the 
cases  where  a  recovery  cannot  be  had,  for  money  c<hi- 
nected  with  illegal  transactions,  to  be  gleaned  from  all 
the  authorities  is  substantially  this:  ^That  where  the 
party  seeking  to  recover  is  obliged  to  make  out  his  case 
by  showing  the  illegal  contract  or  transaction  or  through 
the  medium  of  the  illegal  contract  or  transaction,  then 
he  is  not  entitled  to  recover  any  advfmces  made  by  him 
in  connection  with  the  contract  or  money  due  him  as 
profits  derived  from  the  contract ;  but  when  the  advances 
have  been  upon  a  new  contract,  remotely  ccmnected  with 
the  original  illegal  contract  or  transaction  and  the 
title  or  right  of  the  party  to  recover  is  not  dependent 
upon  that  contract,  but  his  case  may  be  proved  without 
reference  to  it,  then  he  is  entitled  to  recover.' "  The  duty 
upon  the  defendant  to  safely  carry  the  merchandise  does 
not  rest  alone  on  the  contract  of  carriage,  but  is  a  liabil- 
ity imposed  by  law.  It  exists  independently  of  ccHitract, 
having  its  foundation  on  the  policy  of  the  law,  and  it  is 
upon  this  legal  obligation  that  the  express  company  is 
charged  for  the  loss  of  proper^  entrusted  to  it.  Al- 
though the  shipment  was  contrary  to  law^  the  plaintiff 
Vol.  Lxm— 16 
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does  not  require  the  aid  of  the  illegal  transaction  to  make 
out  his  case^  and  he  may  recover.  This  seems  to  be 
well  settled :  Evans  v.  Dravo,  24  Pa.  62;  Swan  v.  Scott, 
11  S.  &  R.  155  (163),  with  the  qualification  that  there 
is  no  universal  rule  and  that  each  cltse  must  be  governed 
in  some  degree  by  its  own  circumstances :  Smith  Leading 
Oases,  8th  Ed.;  Hare  v.  Wallace,  Vol.  I,  752;  Irvin  v. 
Irvin,  169  Pa.  529.  In  Conemaugh  Brewing  Co.  v.  Ben- 
nett, 60  Pa.  Superior  Ct.  543,  and  Blandi  v.  Pellegrini, 
60  Pa.  Superior  Ct.  552,  cited  by  appellant,  the  illegality 
affected  the  whole  transaction  and  the  attempt  to  evade 
the  liquor  laws  could  npt  obtain  the  aid  of  the  courts  in 
its  accomplishment.  The  distinction  above  noted  is 
generally  drawn  that  the  illegal  transaction  must  be 
relied  upon  in  order  that  its  presence  will  prevent  re- 
covery, but  where  the  plaintiff  can  otherwise  make  out 
his  case  he  may  recover.  In  the  case  at  bar,  the  sole 
violation  of  the  law  consisted  in  the  shipping  of  the  fish 
without  the  shipper  having  a  license,  and  this  illegality 
had  no  relation  to  its  duty  as  a  common  carrier.  There 
was  no  evil  quality  following  the  transaction  that  made 
the  fish  contraband  throughout  the  journey  and  re- 
leased the  express  company  of  its  obligation  to  carry 
them  safely.  As  a  common  carrier  in  possession  of 
plaintiff's  property,  its  relation  to  the  plaintiff  was  such 
that  it  was  charged  with  due  care  in  regard  to  the  mer- 
chandise placed  in  its  care  and  this  duty,  as  said  before, 
was  independent  of  any  contract.  Its  liability  founded 
on  public  duty  is  coextensive  with  the  liability  on  its 
contract:  Carroll  v.  Statens,  Etc.,  Ry.  Co.,  58  N.  Y.  126; 
Chicago,  St.  Louis,  Pitts.,  Etc.,  R.  R.  Co.  v.  Graham,  3 
Ind.  App.,  28;  29  N.  E.  Reporter,  170;  Louisville,  Etc., 
Railway  v.  Frawley,  110  Ind.  18;  9  N.  E.  Reporter,  594; 
Armstrong  v.  American  Exchange  Nat.  Bank,  133  U.  S. 
433. 

The  assignments  of  error  are  overruled.    The  judg- 
ment is  afflrmedf 
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Sowers  v.  Philadelphia,  Appellant. 

Negligence — Municipalities — Parks — Pathway  in  park. 

A  municipality  is  not  responsible  for  injuries  sustained  by  a 
pedestrian  from  a  fall  in  a  defective  pathway  in  a  public  paric 
owned  by  the  city,  where  it  appears  that  the  pathway  had  not  been 
constructed  by  the  city  for  the  use  of  the  public,  but  had  been  worn 
in  the  grass  by  certain  railroad  employees'  as  a  short  cut  to  their 
work,  with  nothing  on  the  ground  to  lead  any  one  to  believe  that 
the  pathway  had  been  constructed  for  public  use. 

\^ere  a  person  walks  along  such  a  pathway  in  the  night  time, 
when  it  is  very  dark,  without  any  knowledge  of  the  path  from 
previous  use  of  it,  and  falls  over  a  bank  at  the  edge,  he  is  guilty 
of  contributory  negligence,  and  especially  is  this  the  case  where  a 
regular,  but  longer  path,  would  have  taken  the  person  injured  to 
his  destination. 

Argued  Dec.  13,  1915.  Appeal,  No.  62,  Oct  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadel- 
phia Co.,  Dec.  T.,  1913,  No.  2001,  on  verdict  for  plaintiff 
in  case  of  William  S.  Sowers  v.  City  of  Philadelphia. 
Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kbphart  and  Trexler,  JJ.    Reversed. 

Trespass  for  personal  injuries.     Before  Willson,  P.  J. 

The  facts  relating  to  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  |428.  Defend- 
ant appealed. 

Error  assigned  was  refusing  motion  of  defendant  for 
judgment  n.  o.  v. 

Paul  Reilly,  Assistant  City  Solicitor,  with  him  Thomas 
Boylan,  Assistant  City  Solicitor,  and  Michael  J.  Ryan, 
City  Solicitor,  for  appellant. — Plaintiff  was  guilty  of 
contributory  negligence :  Ltener  v.  Philadelphia,  221  Pa. 
294;  Decker  v.  East  Wash.  Boro.,  21  Pa.  Superior  Ct. 
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211;  Erie  v.  Magill,  101  Pa.  616;  Pittsburgh,  Etc.,  Rail- 
way Co.  V.  Taylor,  104  Pa.  306 ;  Crescent  Twp.  v.  Ander- 
son, 114  Pa.  643;  Lynch  v.  Erie,  151  Pa.  380;  Haven  v. 
Pittsburgh,  Etc.,  Bridge  Co.,  151  Pa.  620;  Boyle  v. 
Mahanoy  City,  187  Pa.  1 ;  Purcell  v.  Riebe,  227  Pa.  503 ; 
Scranton  v.  Hill,  102  Pa.  378. 

If  it  was  not  a  public  highway,  there  is  no  municipal 
liability  to  the  plaintiff :  Steel  v.  Huntingdon  Borough, 
191  Pa.  627;  State  v.  Wilson,  42  Maine  9;  Gamett  v. 
Slater,  56  Mo.  App.  207;  Millikin  v.  Bowling  Green,  9 
Ohio  Cir.  Ct.  493;  Lurgin  v.  Lowell,  3  Allen  (Maa^) 
398;  Biggs  v.  Huntington,  32  W.  Va.  55;  Blair  v.  Gran- 
ger, 24  R.  I.  17;  Oliver  v.  Worcester,  102  Mass.  489; 
City  of  Scranton  v.  Hill,  102  Pa.  378;  Monongahela  City 
V.  Fischer,  111  Pa.  9;  Ruppenthal  v.  City  of  St.  Louis, 
190  Mo.  213;  Stadelman  v.  City  of  New  York,  126  App. 
Div.  352;  Hunter  v.  Weston,  111  Mo.  176. 

Samuel  Scoville^  Jr.,  for  appellee,  cited :  Ankenbrand 
V.  Philadelphia,  52  Pa.  Superior  Ct.  581 ;  Weber  v.  Har- 
risburg,  216  Pa.  117;  Steck  v.  City  of  Allegheny,  213 
Pa.  573;  Holbart  v.  Philadelphia,  221  Pa.  275. 

Opinion  by  Henderson,  J.,  May  9, 1916 : 
The  plaintiff  was  injured  by  falling  down  a  bank  in 
Fairmount  Park.  The  accident  occurred  after  dark 
while  he  was  going  from  the  34th  street  bridge  along  a 
hedge  separating  the  park  from  the  Pennsylvania  rail- 
road, at  a  place  where  the  bank  had  caved  or  sloughed 
off,  leaving  a  space  three  or  four  feet  wide  next  the 
hedge.  He  had  never  gone  this  way  before,  but  it  ap- 
pears from  the  evidence  that  some  employees  of  the  rail- 
road company  were  accustomed  to  walk  along  the  hedge 
over  this  elevation  because  it  was  a  "short  cut"  from  the 
bridge.  A  path  was  worn  in  the  grass  by  such  use  but 
no  way  had  been  made  or  established  by  the  park  au- 
thorities. They  had  caused  a  paved  path  to  be  made 
leading  from  the  34th  street  entrance  around  the  bank 
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in  the  same  direction  and  a  few  feet  away  from  the  place 
on  which  the  plaintiff  was  walking  but  because  it  was  a 
shorter  distance  some  persons  who  desired  to  pass 
through  the  hedge  onto  the  railroad  property  went  along 
the  top  of  the  bank  instead  of  following  the  paved  way. 
The  depth  of  the  slope  was  about  ten  feet.  The  case  was 
tried  on  the  theory  that  it  was  the  duty  of  the  municipal 
authorities  to  maintain  the  place  along  which  he  walked 
in  a  safe  condition  at  all  times  as  a  public  way  and  that 
responsibility  resulted  because  the  caving  in  of  the  side 
of  the  bank  diminished  the  footway  thereby  causing  him 
to  fall  down  the  bank^  and  the  learned  trial  judge  in- 
structed the  jury  that  "if  a  path,  a  walk  or  a  course  of 
travel  is  allowed  to  exist  though  it  is  not  laid  out  by  the 
defendant  and  never  has  been,  but  has  been  allowed  to 
exist  and  people  have  been  allowed  to  use  it  then  the 
person  responsible  for  the  condition  of  the  walk  or 
highway  may  be  held  responsible  in  case  a  defect  comes 
in  it  so  a  person  using  it  in  a  proper  and  lawful  way  is 
injured" ;  and  this  with  respect  to  a  park  or  any  other 
place  for  which  a  defendant  is  responsible.  The  first 
question  for  cohsideration,  therefore,  is  whether  the  rule 
as  to  the  responsibility  of  municipalilties  for  the  main- 
tenance of  public  highways  applies  to  a  city  which  holds 
the  title  to  a  public  park.  The  responsibility  of  such 
municipalities  for  the  proper  maintenance  of  hi^ways 
is  unquestioned.  It  is  a  charge  existing  both  at  common 
law  and  by  statute  and  the  cases  cited  by  the  plaintiff 
bearing  on  this  subject  are  of  undoubted  authority.  But 
a  public  park  is  not  a  street  or  road ;  it  is  a  piece  of  land 
set  apart  for  purposes  of  ornamentation,  exercise  and 
amusement  and  is  usually  selected  with  reference  to  its 
special  adaptation.  In  most  instances  such  spaces  in- 
clude irregularities  and  picturesqueness  of  surface  which 
produce  variety  and  beauty.  The  grounds  thus  set  apatt 
belong  to  the  public  and  are  usually  everywhere  open  ex- 
cept in  the  case  of  flower  beds  and  lawns  or  other  limited 
spaces  used  for  exhibitions  or  special  ornamentation. 
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The  very  extensive  and  beautiful  park  in  which  the  plain- 
tiff was  hurt  has  many  broken  and  irregular  localities 
where  precipitous  ravines,  projecting  rocks,  obtruding 
roots  and  drooping  branches  of  trees  give  inequality  and 
variety  to  the  landscape.  The  park  is  approached  from 
many  directions  and  the  curiosity  or  convenience  of 
pedestrians  takes  them  over  its  surface  in  numberless 
\^ays  over  hills,  through  ravines,  down  abrupt  banks  and 
along  wood  paths.  More  or  less  risk  is  necessarily  in- 
volved in  walking  in  some  directions.  Footpaths  are 
formed  by  the  repeated  use  of  particular  courses  of 
travel  as  the  extensive  area  of  the  park  is  used  by 
very  many  pedestrians.  To  apply  the  doctrine  of  respon- 
sibility for  highways  to  the  large  number  of  footpaths 
inevitably  developed  over  the  broad  expanse  of  this  park 
is  to  charge  the  city  with  the  performance  of  a  duty  not 
necessarily  involved  in  its  administration  of  the  park 
and  for  which  no  authority  has  been  brought  to  our  at- 
tention which  goes  to  the  length  required  to  support 
the  plaintiflPs  contention.  No  specific  statutory  liability 
is  alleged  nor  do  we  find  the  responsibility  at  common 
law  necessary  to  support  this  view.  Two  Pennsylvania 
cases  are  referred  to  which  it  is  contended  sustain  the 
ruling  of  the  jcourt  below.  One  of  these  is  Ankenbrand 
V.  Philadelphia,  52  Pa.  Superior  Ct.  581.  The  principal 
question  in  that  case  was  whether  the  commissioners  of 
Fairmount  Park  are  a  body  corporate,  municipal,  quasi 
municipal  or  private  and  whether  they  had  dominion 
over  the  park  to  the  exclusion  of  the  city.  The  other 
question  related  to  the  responsibility  for  a  public  high- 
way bordering  on  the  park.  The  decision  was  that  the 
fact  that  a  highway  in  a  municipality  is  within  or  passes 
through  an  unenclosed  public  park  does  not  change  the 
rule  as  to  such  responsibility.  As  the  ownership  of  the 
park  was  held  to  be  vested  in  the  city  to  be  maintained 
forever  as  an  open  place  and  park  and  as  the  city  was  re- 
sponsible for  the  construction  and  maintenance  of  public 
streets  it  followed  as  a  logical  consequence  that  where  a 
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street  opened  an'd  improved  by  the  city  was  permitted  to 
remain  in  a  dangerous  condition  liability  arose,  but  the 
decision  went  no  further.  It  contains  no  intimation  that 
the  numerous  footpaths  established  by  the  many  people 
wandering  through  the  park  are  ways  for  which  the  city 
is  responsible  as  public  streets.  The  other  case  is  Weber 
V.  Harrisburg,  216  Pa.  117.  That  case  grew  out  of  an 
obstruction  across  a  roadway  along  the  river  front  in 
the  City  of  Harrisburg.  This  river  front  was  a  public 
landing  place ;  it  was  used  as  a  street  and  contained  a 
path  tor  pedestrians ;  it  had  for  many  years  been  dedi- 
cated to  this  use  and  had  the  characteristics  of  a  public 
way.  The  responsibility  of  the  city  attached  because  it 
had  control  of  the  whole  river  front  and  the  slopes  which 
comprised  a  park.  The  mooring  cable  crossed  this  pub- 
lic way  in  such  a  manner  as  to  constitute  an  obstruction. 
Whether  work  had  been  done  by  the  city  on  the  premises 
does  not  appear  in  the  report  of  the  case  but  the  con- 
clusion seems  to  have  been  rested  on  the  situation  of  the 
premises  and  the  character  of  the  roadway  at  that  place. 
We  do  not  understand  the  decision  to  hold  that  wher- 
ever a  footpath  is  made  by  persons  meandering  through 
a  public  park  or  as  a  short  cut  from  point  to  point  the 
responsibility  of  the  municipality  attacbes  as  in  the 
case  of  a  public  highway.  The  freedom  of  the  people  to 
walk  where  they  please,  over  smooth  or  rough  ground, 
up  or  down  hillsides,  through  ravines  or  over  rocky 
ledges  is  inconsistent  with  the  theory  of  a  duty  on  the 
part  of  the  municipality  to  search  out  the  paths  so  made 
and  make  them  in  good  condition  as  in  the  case  of  streets 
and  alleys.  Where  the  park  authorities  construct  roads 
and  walks  for  the  use  of  vehicles  and  pedestrians  and 
thereby  invite  the  use  of  such  ways  a  different  rule  is  in- 
volved. But  where  as  in  this  case  there  was  no  munici- 
pal action  establishing  a  way  nor  anything  on  the  ground 
leading  the  plaintiff  to  believe  that  a  path  had  been  con- 
structed for  public  use  no  municipal  duty  arose :  Blair 
V.  Granger,  24  E.  I.  17;  People  v.  Green,  52  Howard 
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Practice  440;  Clark  v.  Waltham,  128  Mass.  567,  There 
was  no  general  right  of  passage  alcmg  the  hedge  as  a 
public  highway  and  the  use  made  of  the  place  by  the 
pedestrians  who  passed  along  the  top  of  the  bank  rather 
than  along  the  regularly  constructed  walk  near  the  foot 
of  the  slope  did  not  have  the  effect  to  make  the  space  so 
used  by  them  such  highway. 

Another  objection  raised  by  the  appellant  is  that  the 
plaintiff  was  guilty  of  contributory  negligence.  He  had 
not  walked  over  the  ground  before,  had  not  up  to  that 
time  seen  the  path  used  by  his  fellow  workmen ;  it  was  a 
dark  night  and  there  were  no  lights.  The  plaintiff  said 
"I  couldn^t  see  anything.  It  was  dark  and  I  couldn't 
see  anything."  Q. — "Could  you  see  the  hedge?"  A. — ^^1 
could  see  the  hedge  but  that  was  about  all.  That  was  a 
dark  form.  That  was  all  I  could  see."  He  was  in  a 
hurry  and  took  this  path  for  that  reason.  In  going  along 
he  fell  over  a  stump  before  reaching  the  place  where  he 
went  down  the  bank.  He  did  not  see  the  stump  nor  the 
place  where  the  bank  had  caved.  The  paved  path  lower 
down  the  side  of  the  hill  led  from  the  34th  street  bridge 
where  the  plaintiff  entered  the  park  and  that  he  could 
have  taken  in  the  direction  he  wanted  to  go,  but  he  chose 
to  walk  along  the  top  of  the  bank  without  a  knowledge 
of  the  condition  of  the  ground  and  without  any  express 
or  implied  invitation  of  the  park  authorities  to  go  that 
way.  Under  such  circumstances  we  think  the  contribu- 
tory negligence  of  the  plaintiff  is  apparent  If  he  had 
kept  the  path  built  by  the  park  authorities  he  would  have 
avoided  danger.  In  going  along  the  crest  of  the  hill  he 
incurred  the  risk  of  going  over  the  bank  in  the  darkness. 
At  the  best  there  was  a  space  of  about  six  feet  between 
the  hedge  and  the  slope  of  the  bank  and  on  a  dark  night 
without  knowledge  as  to  the  locality  there'  was  danger 
of  falling.  Unless  the  defendant  is  bound  to  provide 
secure  ways  of  travel  to  all  persons  who  by  day  or  night 
may  choose  to  pass  over  the  open  spaces  of  the  park 
along  bypaths,  cross-cuts  and  other  courses  of  travel  sug- 


Digitized  by  VjOOQIC 


SOWERS  V.  PHILADELPHIA,  Appellant.         233 
227,  (1916).]  Opinion  of  the  Court. 

gested  by  the  convenience  or  curiosity  of  pedestrians  the 
plaintiff  was  not  justifiable  in  adopting  the  course  he 
iook.  We  think,  for  the  reasons  given,  the  defendant's 
point  for  binding  instructions  should  have  been  affirmed. 
The  judgment  is  reversed. 


Giordano  v.  St.  Paul  Fire  &  Marine  Insurance  Co., 

AppeUant. 

Insurance — Fire  insurance — Pleadings  —  Affidavit  of  defense  — 
Affidavit  by  agent. 

In  an  action  on  a  policy  of  fire  insurance,  an  affidavit  of  defense 
is  sufficient  which  avers  that  the  plaintiff's  loss  instead  of  $1,300 
as  claimed,  was  only  $601.84,  that  plaintiffs  fraudulently  mis- 
stated their  losd,  and  that  the  proofs  were  not  furnished  within  sixty 
days  after  the  fire,  as  provided  by  the  policy:  Penn  Plate  Glass 
Co.  V.  Spring  Garden  Ins.  Co.,  189  Pa.  255,  followed. 

In  an  action  upon  a  policy  of  fire  insurance  an  affidavit  of  de- 
fense sufficiently  establishes  the  right  of  the  deponent  to  make  the 
affidavit,  where  the  defendant  avers  that  he  is  the  district  agent 
of  the  company,  a  corporation  of  another  state;  that  the  execu- 
tive officers  do  not  reside  in  Pennsylvania;  that  he  has  full  au- 
thority to  make  the  affidavit;  that  there  is  not  sufficient  time  to 
draw  the  affidavit  for  an  officer  of  the  company  at  the  home  office 
to  execute  it  and  return  it  in  time;  that  deponent  is  thoroughly 
acquainted  with  the  facts;  that  he  has  carefully  investigated  the 
case  through  competent  persons  and  expert  builders;  that  the  re- 
sults of  the  investigation  have  been  carefully  gone  over  by  him, 
and  that  being  informed  and  believing  the  facts^  he  expects  to  be 
able  to  prove  them  at  the  trial. 

Where  a  statement  of  claim  in  an  action  on  a  fire  insurance  policy 
avers  that  the  plaintiff  delivered  to  defendant  proofs  of  loss  on 
December  21st,  and  the  defendant  declares  in  its  affidavit  of  de- 
fense that  the  proofs  of  loss  were  not  received  until  December  23d, 
the  latter  date  being  too  late  under  the  conditions  of  the  policy, 
the  lower  court  cannot  as  a  matter  of  law  decide  that  the  plain- 
tiffs having  mailed  their  proofs  within  sixty  days  had  complied 
with  the  policy.  Nothing  having  been  said  as  to  mailing  the  proofs, 
this  fact  cannot  form  the  basis  of  the  court's  decision. 
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Argued  March  6,  1916.  Appeal,  No.  32,  March  T., 
1915,  by  defendant,  from  order  of  C.  P.  Luzerne  Co., 
March  T.,  1915,  No.  818,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  Michael  Giordano,  et  al.,  v.  St.  Paul  Fire  &  Marine 
Ins.  Co.  Before  Oblady,  P.  J.,  Hendbbson,  Ebphart, 
Trexlbr  and  Wiluams,  J  J.    Reversed. 

Assumpsit  on  a  policy  of  fire  insurance. 
Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 
The  opinion  of  the  Superior  Court  states  the  facts. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

R.  W.  Archhald,  with  him  Harry  Needle^  for  appellant. 
— The  averment  in  the  affidavit  of  defense  that  the 
amount  of  the  loss  was  not  ?1,570.15,  as  claimed  in  the 
proofs  of  loss,  and  on  the  contrary  did  not  exceed  f  501.84, 
and  that  this  overvaluation  was  fraudulently  and  de- 
liberately made,  was  a  complete  defense  to  the  plaintiflTs 
action,  being  an  avoidance  of  the  policy,  and  the  court 
erred  in  giving  judgment  in  the  face  of  it :  Beck  v.  Schek- 
ter,  235  Pa.  253. 

The  averment  in  the  affidavit  of  defense  that  the  proofs 
of  loss  were  not  delivered  to  the  defendant  until  Decem- 
ber 23d,  sixty-two  days  after  the  fire  and  not  on  Decem- 
ber 21st,  as  set  forth  in  the  plaintiffs'  statement,  was  also 
a  complete  defense  to  the  plaintiffs'  action :  Manufactur- 
ers, Etc.,  Ins.  Co.  V,  Zeitinger,  168  111.  286. 

Nicholas  M.  Curcio,  with  him  John  H.  Bigelow,  for  ap- 
pellees.— ^An  affidavit  of  defense  filed  in  an  action  on  a 
fire  insurance  policy  and  made  by  one  styling  himself 
'^Special  Agent''  of  the  defendant  and  asserting  full 
power  and  general  authority  to  make  an  affidavit  of  de- 
fense in  Pennsylvania,  and  not  showing  the  nature  and 
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character  of  his  employment  or  duties^  is  not  sufficient : 
Bushong  V.  Edwards,  52  Pa.  Superior  Ct.  376 ;  Griel  v. 
Buckins,  114  Pa.  187;  Citizens  Nat.  Gas  Co.  v.  Waynes- 
burg  Nat.  Gas  Co.,  210  Pa.  137;  Wakely  v.  Sun  Ins.  Co., 
246  Pa.  268. 

An  affidavit  of  defense  which  alleges  in  a  general  way 
that  the  loss  is  less  than  claimed  in  proofs  and  that  over- 
valuation by  plaintiffs  is  fraudulently  and  deliberately 
made,  and  also  fails  to  show  that  affiant  or  his  inform- 
ants had  any  personal  knowledge  of  the  premises  is  in- 
sufficient: Wakely  v.  Sun  Ins.  Co.,  246  Pa.  275;  Felle- 
man  v.  Cessler,  198  Pa.  407 ;  Max  Meadows  Land,  Etc., 
Co.  V.  Mendinhall,  4  Pa.  Superior  Ct.  398;  Class  v. 
Kingsley,  142  Pa.  636 ;  King  v.  Security  Co.,  241  Pa.  547. 

Opinion  by  Trbxlbr,  J.,  May  9,  1916 : 

This  is  a  suit  on  a  policy  of  fij-e  insurance,  covering  in 
two  separate  items  a  dwelling  and  its  contents.  Plain- 
tiffs' statement  alleges  the  destruction  of  the  property 
fixes  the  amount  due  at  the  lump  sum  of  thirteen  hundred 
dollars  and  states  that  they  have  fully  complied  with  all 
the  provisions  of  the  policy.  The  defendant,  through  its 
special  agent,  filed  its  affidavit  averring  in  substance 
that  the  plaintiffs'  loss  instead  of  thirteen  hundred  dol- 
lars was  only  five  hundred  and  one  dollars  and  eighty- 
four  cents;  that  plaintiffs  fraudulently  misstated  their 
loss  and  that  the  proofs  of  loss  were  not  furnished  within 
sixty  days  after  the  fire  as  provided  by  the  policy.  The 
court  entered  judgment  for  want  of  a  sufficient  affidavit 
of  defense.  The  grounds  of  its  decision  are  stated  that 
the  defendant  failed  to  **set  out  with  specification  the 
items  that  are  excessively  valued  and  the  amount  of  each 
excess,"  and  that  there  are  no  facts  stated  from  which 
the  court  could  determine  the  truth  of  the  alleged  con- 
cealment and  misrepresentation,  and  that  the  affidavit 
being  made  by  an  agent  did  not  contain  the  averments  re- 
quired in  a  stranger's  affidavit,  citing  Wakely  v.  Insur- 
ance Co.,  246  Pa.  268. 
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The  allegations  as  to  the  amount  of  the  loss  are  sub- 
stantially the  same  as  those  in  Penn  Plate  Glass  Co.  v. 
Spring  Garden  Ins.  Co.,  189  Pa.  255,  concerning  which 
Justice  Mitchell  stated  as  follows :  "The  affidavit  of  de- 
fense sets  up  clearly  and  specifically  in  the  established 
and  approved  form  that  defendant  is  informed,  believes 
and  expects  to  be  able  to  prove  that  the  plaintiflPs  loss 
was  not  f  228,734.00  as  claimed  but  did  not  exceed  |60,- 
000.00,  and  the  amount  of  defendant's  liability  was  not 
f 2,099.00  as  claimed  in  the  statement  but  would  not  ex- 
ceed f  1,035.00.  This  was  sufficient  to  prevent  judgment 
and  put  the  plaintiff  to  proof  of  the  amount  of  its  loss." 

The  plaintiff  in  his  statement  sets  forth  his  loss  in  a 
lump  figure.  The  defendant  in  his  defense  uses  the  same 
method.  We  see  no  reason  why  the  defendant  should  be 
held  to  a  greater  particularity  than  the  plaintiff:  Wi- 
land  V.  Royal  Ins.  Co.,  Ltd.,  61  Pa.  Superior  Ct.  409. 

The  objection  that  the  affidavit  was  made  by  an  agent, 
and  did  not  conform  to  the  requirements  of  a  stranger's 
affidavit  is  not  well  taken.  The  rule  as  laid  down  in 
Wakely  v.  Ins.  Co.,  supra,  following  Citizens'  Gas  Go.  v. 
Waynesburg  Nat.  Gas  Co.,  210  Pa.  137,  is  as  follows: 
•  "When  the  defendant  puts  in  a  stranger's  affidavit  of  de- 
fense it  must  show  upon  its  face  a  sufficient  reason  why 
it  is  not  made  by  the  defendant  itself;  that  a  real  disa- 
bility existed  which  prevented  him  from  making  it;  and 
the  circumstances  giving  rise  to  the  disability ;  and  that 
the  person  making  the  affidavit  has  special  knowledge  of 
the  facts  if  the  affidavit  is  made  from  personal  knowl- 
edge and  not  from  information  and  belief.  If  the  party 
making  an  affidavit  does  not  have  personal  knowledge  of 
the  facts,  the  established  form  is  for  the  affiant  to  aver 
that  he  is  informed,  believes  and  expects  to  be  able  to 
prove  them." 

The  defendant  has  put  itself  well  within  the  above  re- 
quirements. The  affiant  alleges  that  he  is  the  district 
agent  of  the  company ;  that  the  defendant  is  a  corpora- 
tion of  the  State  of  Minnesota,  in  which  state  the  execu- 
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tive  officers  reside;  that  he  has  full  authority  to  make 
the  affidavit;  that  there  is  not  sufficient  time  to  draw 
the  affidavit  for  an  officer  of  the  company  at  the  home 
office  for  execution  and  have  it  returned  in  time;  that 
none  of  the  executive  officers  reside  in  Pennsylvania; 
that  he  is  thoroughly  acquainted  with  the  facts;  that 
the  case  has  been  carefully  investigated  by  competent 
persons  as  to  the  origin  of  the  fire  and  the  articles  dam- 
aged and  the  amount  of  loss  upon  the  building  ascer- 
tained by  expert  builders,  employed  by  the  company 
under  affiant's  supervision,  the  results  of  the  investi- 
gation being  gone  over  and  thorougly  examined  by  af- 
fiant and  that  being  informed  and  believing  the  facts  he 
expects  to  be  able  to  prove  them  at  the  trial.  We  think 
these  statements  are  sufficient. 

There  is  but  one  other  matter  referred  to  in  the  opin- 
ion of  the  lower  court  to  which  we  need  allude.  The 
plaintiflf  claims  to  have,  on  December  21st,  delivered  **to 
the  said  defendant  a  particular  account  of  plaintiffs' 
loss  and  damages  and  also  of  the  value  of  the  premises 
and  household  furniture  insured."  The  defendant  de- 
clares that  said  proof  of  loss  was  not  received  until  De- 
cember 23d,  the  latter  date  being  too  late  under  the  con- 
ditions of  the  policy.  The  lower  court  decides  as  a  mat- 
ter of  law  that  the  plaintiffs  having  mailed  their  proofs 
within  sixly  days  was  a  compliance  with  the  policy. 
Whether  this  be  correct  or  not  as  a  legal  proposition,  we 
find  nothing  in  the  plaintiffs'  statement  referring  to  the 
mailing  of  proofs,  and  of  course  this  fact  not  appearing 
in  the  pleadings,  it  could  not  form  the  basis  of  the  court's 
decision.  The  only  reference  to  the  act  of  the  plaintiffs 
in  this  respect  is  contained  in  the  language  above  quoted, 
and  that  does  not  justify  the  inference  that  the  proofs 
were  furnished  by  putting  them  in  the  mail  within  the 
sixly-day  limit. 
The  judgment  is  reversed  and  procedendo  awarded. 
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Gommonwealth  v.  Bandall,  Appellant. 

Criminal  law — Forcible  entry  and  detainer — Possesion  —  Title 
—Evidence— Act  of  March  SI,  1860,  P.  L.  S82. 

Li  an  indictment  for  forcible  entry  or  forcible  detainer,  neither 
the  right  of  possession  nor  the  title  to  the  freehold  comes  into  ques- 
tion. The  only  consideration  is  the  actual  possession  and  the 
force  used.  To  sustain  the  action  the  prosecutor  must  show  a 
prior  possession  and  an  unlawful  detention  by  force,  and  with  a 
strong  hand  or  by  menace  or  threats.  This  x>ossession  cannot  be 
assumed;  it  must  be  proven. 

Where  a  person  believes  he  has  an  honest  claim  to  proi>erty,  and 
enters  into  possession  without  force  or  threats,  cultivating  the 
ground  and  repairing  the  buildings,  he  should  not  be  subjected  to 
the  hazard  of  a  criminal  prosecution  to  determine  a  doubtful  claim 
or  possession  of  property. 

On  the  trial  of  an  indictment  for  forcible  entry  and  detainer 
where  it  appears  that  the  defendants  entered  upon  the  proi)erty 
without  force  or  threats,  and  while  thus  in  possession  one  of  them 
in  the  presence  of  the  other  said  to  the  prosecutor  'We  won't  get 
out,  and  you  are  not  able  to  put  us  out"  and  the  evidence  is  not 
conclusive  that  the  prosecutor  was  put  in^fear  by  the  words  used, 
it  is  for  the  jury  to  determine  whether  the  possession  of  the  prop- 
erty was  detained  from  the  prosecutor  by  means  of  force  or  threats. 

Argued  March  7,  1916.  Appeal,  No.  43,  March  T., 
1916,  by  defendant,  from  judgment  of  Q.  S.  Luzerne  Co., 
April  Session,  1915,  No.  234,  on  verdict  of  guilty  in  case 
of  Commonwealth  y.  CuUen  B.  Bandall  and  James  E. 
Hadsall.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Kbphart,  Trexler  and  Wiluams,  J  J.    Reversed. 

Indictment  for  forcible  entry  and  detainer. 

Oarman,  J.,  charged  in  part  as  follows: 

The  defendants  are  charged  in  this  indictment  with 
having  taken  possession  of  the  lands  of  Lyman  R.  Lutes 
and  Wilbur  S.  Lutes,  and  holding  possession  forcibly  and 
against  the  will  of  the  prosecutors. 

1.  [This  whole  case  depends  upon  the  question  of  pos- 
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session.  The  title  is  not  material.  We  need  not  go  back 
to  inquire  who  really  owned  the  place.  If  in  October, 
1914,  the  Lutes  were  in  possession,  the  defendants  then 
had  no  right  to  go  on  the  premises  and  take  possession. 
If  the  defendants,  however,  were  in  possession,  or  had 
been  for  years,  they  would  have  a  right,  to  go  on  the 
premises,  as  well  as  keep  possession.]     (3) 

2.  [Possession  has  to  be  the  doing  of  such  things  as  in- 
dicate that  a  person  is  claiming  the  right  to  possess.]  (4) 
The  Commonwealth  comes  here  and  shows  you  that  the 
Lutes  obtained  a  title  by  a  sheriflPs  deed  which  was 
executed  many  years  ago,  I  think  1887,  or  along  there, 
but  was  not  acknowledged  until  January  of  this  year. 
The  reason  for  its  not  having  been  acknowledged  is  not 
given,  but  it  was  not  acknowledged,  and  was  in  the 
sheriffs  office  accorditig  to  both  sides.  The  execution 
of  the  deed  is  not  offered  to  show  title,  but  to  show  a 
possession  as  dating  from  that  deed,  in  that  the  title  was 
in  them,  but  it  does  not  bear  on  the  actual  title.  Then 
they  say  that  from  that  time  on — both  sides  testify  to 
that — Mrs.  Randall  testifies  to  that — Judson  Lutes  took 
possession  of  the  place,  and  for  many  years  managed  it. 
She  maintains  that  he  was  managing  it  for' her,  but  we 
say  to  you  that  in  our  judgment  that  is  immaterial.  If 
Judson  Lutes  was  on  the  place,  and  in  possession  of  it, 
and  after  he  died  his  heirs  continued  to  keep  possession 
of  the  place,  then  these  people  would  not  have  the  right 
to  go  on  and  expel  the  Lutes  by  taking  possession  and 
locking  the  doors  and  saying  that  they  would  not  get  out 
and  that  the  Lutes  were  not  able  to  put  them  out.  So 
the  Commonwealth  asks  you  to  find  that  by  reason  of 
Judson  Lutes  having  been  in  possession;  by  reason  of 
the  fact,  as  sworn  to  by  Mr.  Lutes,  that  Wilkenson  agreed 
to  pay  him  rent,  but  didn't;  by  reason  of  the  fact  that 
Lutes  paid  the  taxes  continuously  up  to  date ;  that  the 
property  was  assessed  to  them ;  and  that  they  went  there 
and  cut  off  timber  and  sold  it — that  these  things  are 
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evidence  of  possession.  Tliat  is  the  only  way,  outside  of 
actually  living  there  that  people  can  indicate  possession. 

3.  [Now,  the  evidence  of  possession  on  the  part  of 
the  defendants  is  that  of  Mrs.  Randall  that  Lutes,  being 
her  uncle,  was  going  on  there  to  protect  the  property  for 
them.  But  you  must  find,  gentlemen  of  the  jury,  from 
the  evidence  in  this  case  that  either  Mrs.  Randall  or  her 
husband,  or  her  children,  or  her  son,  this  defendapt,  or 
somebody  uinder  them,  actually  had  possession  of  the 
place,  in  order  to  give  them  possession.  Now,  the  only 
evidence  there  might  be  of  anyone  having  possession  for 
the  defendants  relates  to  the  possession  of  Dockey  Wilk- 
enson,  who  according  to  the  testimony  here,  claimed  that 
he  was  in  there  under  Mr.  Randall.]  (5)  But  the  testi- 
mony of  Mr.  Lutes  is  that  Wilkenson  admitted  Lutes' 
title,  but  would  not  pay  any  rent  and  was  put  oflf.  One 
of  the  strongest  items  of  evidence  here  is  the  fact  of 
assessment.  For  many  years  the  property  was  assessed, 
according  to  the  testimony,  in  the  name  of  the  Lutes, 
and  the  taxes  were  paid  by  the  Lutes.  That  is  the 
strongest  evidence  given  in  this  case.  It  is  evidence 
whereby  the  possession  may  be  given.  There  is  no  evi- 
dence on  the  part  of  these  defendants  that  the  Randalls 
paid  any  taxes  at  any  time  since  Judson  Lutes  took  pos- 
session. 

4.  [There  may  be  an  honest  claim  on  the  part  of  the 
defendants,  it  may  be  possible  that  in  another  court,  in 
an  action  of  ejectment,  or  some  other  action,  they  may 
make  Lutes  deliver  the  property,  but  the  law  will  not 
allow  them  to  go  and  take  possession  in  that  way.]  (6) 
If  a  man  obtains  possession  of  your  house  to-day  when 
you  and  your  family  are  away,  and  stays  in  possession, 
you  are  not  allowed  to  go  and  shoot  him  out  of  it  if  you 
are  once  out  of  it.  You  must  get  possession  by  authority 
of  law.  And  you  can  see  the  reason.  If  physical  force 
is  allowed,  half  of  our  society  would  be  shooting  the 
other  half,  and  we  would  relapse  into  a  state  of  old 
fashioned  anarchy.    The  law  therefore  makes  it  a  par- 
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ticularly  grievous  misdemeanor  to  go  and  take  forcible 
possession  of  premises  if  you  are  once  out  of  possession, 
even  if  you  own  them,  because  the  law  says  if  you  own 
them  you  may  bring  an  action  of  ejectment  and  eventu- 
ally on  the  termination  of  that  action,  if  your  title  is 
affirmed,  then  the  law  not  only  puts  the  man  out  that  is 
in,  but  makes  him  pay  damages  for  keeping  your  prop- 
erty away  from  you. 

5.  [In  this  case  the  law  simply  calls  this  a  forcible 
entry  and  detainer.  It  does  not  have  to  be  a  force  that 
physically  takes  possession  of  land  and  holds  it.  If 
when  told  to  go  out  of  this  place  the  defendants  said,  "we 
won't  get  out  and  you  are  not  able  to  put  us  out,''  we  are 
obliged  to  say  that  in  your  judgment  that  is  sufficient 
evidence  of  menace  to  justify  the  action  in  this  case  if 
that  Lutes  had  possession.  ]    ( 7 ) 

6.  [Now  that  is  the  principal  point  in  the  case,  you 
believe  that  such  a  thing  occurred,  and  if  you  believe  pos- 
session does  not  have  to  be  the  actual  physical  living  oh 
it,  it  must  be  the  exercising  of  such  authority  over  it  as 
indicated  to  the  world  that  he  was  in  possession.]  (8) 
Therefore  he  shows,  and  Mrs.  Randall  testifies,  that  he 
sold  hay  off  of  the  place,  that  f 75  worth  was  sold  off  by 
this  man,  if  not  recently,  not  many  years  ago.  What  acts 
are  there  on  the  part  of  the  defendants  that  indicate  they 
were  actually  in  possession  of  these  premises,  even  with 
Lutes — ^that  their  possession  ran  with  Lutes?  You  know 
it  may  have  been  possible  that  both  parties  would  have 
been  in  possession  all  these  years.  If  the  Bandalls  were 
selling  off  timber,  if  the  Bandalls  were  selling  off  hay,  if 
the  Bandalls  were  ploughing  the  ground  and  paying  their 
share  of  the  taxes,  their  possession  would  be  coordinate 
with  Lutes,  and  they  could  go  on  the  place  just  as  well 
as  Lutes,  and  both  have  the  right  to  go  on  and  stay.  But 
is  there  any  such  evidence? 

7.  [You  have  heard  the  evidence  on  both  sides  as  to 
possession.  If  in  your  judgment  the  evidence  is  stronger 
in  behalf  of  the  Commonwealth,  and  satisfies  you  beyond 
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a  reasonable  doubt  that  the  defendants  went  there  and 
took  possession  and  locked  the  doors  and  repaired  the 
house  and  took  possession  of  the  place  and  indicated  a 
disposition  to  keep  it  whereby  Lutes  was  in  effect  forced 
oflf  the  place,  why  then  you  may  convict  them.]   (9) 

8.  [If  you  do  not  so  believe,  and  believe  that  they  were 
there  in  possession — (and  I  cannot  see  how  you  can  be- 
lieve that  because  in  the  opinion  of  the  court  the  evidence 
does  not  bear  that  out) — ^then  you  might  bring  in  a  ver- 
dict in  their  favor.]   (10) 

9.  [It  is  not  a  question  who  owns  the  place.  It  is  a 
question  of  whether  one  person  out  of  possession  could 
go  in  and  take  possession,  and  then  exclude  the  other 
person  by  declaring  his  intention  to  hold  it  That  is  all 
there  is  in  this  case,  and  if  you  find  the  fact,  as  the  Com- 
monwealth alleges  it,  you  ought  to  find  the  defendants 
guilty.]   (11) 

Verdict  of  guilty  upon  which  judgment  of  sentence  was 
passed.    Defendants  appealed. 

Errors  assigned ,  amongst  others,  were  (3-11)  portions 
of  charge  as  above  quoting  them. 

Rush  Trescott,  with  him  D.  0.  Coughlin,  for  appel- 
lants.— In  order  to  justify  a  conviction  for  forcible  en- 
try, three  things  must  be  shown  by  the  Commonwealth. 
First:  That  the  prosecutors  were  in  actual  possession. 
Second:  That  the  defendants'  entry  was  forcible. 
Third:  That  the  detainer  was  forcible.  (Authority: 
Commonwealth  v.  Bobinson,  Addison's  Report,  page  14, 
etc.) :  Kramer  v.  Lott,  50  Pa.  495;  Com.  v.  Brown,  138 
Pa.  447;  Thompson  v.  Com.,  116  Pa.  155. 

Frank  P.  Slattery,  District  Attorney,  with  him  A.  L. 
Turner y  Assistant  District  Attorney,  for  appellee,  cited : 
Com.  V.  Wisner,  8  Philadelphia  612;  Com.  v.  Everhart, 
57  Pa,  Superior  Ct  X92;  Penna.  v.  Waddle,  Addison  41; 
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Pennsylvania  v.  BobinscHi,  Addison  14 ;  Com.  v.  Miller, 
107  Pa.  276. 

Opinion  by  Kbphabt,  J.,  May  9, 1916 : 

In  an  indictment  for  forcible  entry  or  forcible  de- 
tainer, neither  the  right  of  possession  nor  the  title  to  the 
freehold  comes  into  question.  The  only  consideration 
is  the  actual  possession  and  the  force  used :  Penna.  v. 
Bbbinson,  1  Addison  14; '57  Pa.  Superior  Ct.  204.  To 
sustain  an  action  the  prosecutor  must  show  a  prior  i)OS- 
session  and  an  unlawful  detention  by  force  and  with  a 
strong  hand,  or  by  menace  or  threats :  Commonwealth 
V.  Brown,  138  Pa.  447.  This  possession  cannot  be  as- 
sumed. It  must  be  proven,. and  courts  should  be  slow 
to  convict  where  the  evidence  of  prior  possession  is 
doubtful  or  uncertain.  The  occupant  may  be  wholly 
without  the  right  of  property  or  possession,  yet  under 
this  criminal  proceeding  his  possession,  secured  without 
force  or  violence,  will  be  protected.  The  defendants 
produced  evidence  from  which  their  prior  possession 
might  be  found  and  contend  that  the  court,  in  submit- 
ting the  question  of  prior  possession  to  the  jury,  disre- 
garded the  effect  of  their  evidence  tending  to  show  the 
priority  of  their  possession.  The  defendants'  predeces- 
sors in  title  had  been  the  owners  of  the  land  in  dispute.  . 
They  had  entered  into  an  agreement  with  the  elder,  Lutz, 
the  prosecutor's  predecessor  in  title,  whereby  the  prop- 
erty was  temporarily  transferred  to  him  for  certain  pur- 
poses, to  wit :  the  payment  of  a  mortgage.  It  was  con- 
tended that  this  possession  was  for  the  use  of  the  defend- 
ants' predecessors  in  title  and  his  acts  were  for  their 
benefit;  but  the  court  below  virtually  withdrew  the 
question  of  defendants'  priority  of  possession  from  the 
jury.  It  disregarded,  in  the  charge,  appellant's  theory 
respecting  the  elder  Lutz's  possession.  It  is  quite  true 
that  the  sheriff's  sale  of  property  on  a  mortgage  to  one 
who  holds  possession  by  lease,  or  license,  under  the  exe- 
cution debtor,  changes  the  legal  aspect  of  the  possession 
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of  the  occupant  of  the  premises ;  but  where  this  occupant 
of  the  premises  holds  by  an  agreement  with  the  execu- 
tion debtor,  that  he  will  retain  possession  until  the 
mortgage  debt  is  paid,  and  he  afterwards  purchases  the 
mortgage  and  through  foreclosure  proceedings  Instituted 
on  this  mortgage,  purchases  the  property,  it  is  question- 
able whether  he  does  not  hold  for  the  use  and  benefit  of 
the  persons  with  whom  he  had  the  agreement.  Such  was 
the  situation  here.  Where  a  person  believes  he  has  an 
honest  claim  to  property,  and  enters  into  possession 
without  force  or  threats,  cultivating  the  ground,  re- 
pairing the  buildings,  he  should  not  be  subjected  to  the 
hazard  of  a  criminal  prosecution  to  determine  a  doubt- 
ful claim  of  possession  or  property.  A  civil  remedy  has 
been  provided  in  case  of  disputed  possession  for  those 
believing  they  own  the  property.  The  criminal  action 
of  forcible  entry  or  forcible  detainer  was  not  intended  to 
try  title  but  is  to  prevent  unwarranted  seizures  and  de- 
tentions under  such  conditions  as  may  cause  a  breach 
of  the  peace.  The  jury  should  have  been  instructed  that 
one  acting  in  good  faith,  under  a  claim  of  right,  who 
honestly  believes  his  possession  to  be  valid  in  law 
should  not  be  convicted  merely  because  an  appar- 
ently better  record  title  may  be  in  the  one  who  as 
serts  a  contrary  possession.  The  entry  of  defend 
ants  on  the  premises  was  peaceable,  without  force, 
threats,  menaces  or  breach  of  the  peace.  The  prop 
erty  was  unoccupied  at  the  time.  For  such  entry  on  a 
vacant  premises  without  right,  the  title  being  in  another, 
the  law  provides  a  speedy  remedy  for  securing  possession 
of  the  property.  The  Act  of  March  31,  1860,  P.  L.  382, 
clearly  defines  what  constitutes  the  offense  of  forcible 
entry  and  forcible  detainer.  It  provides  that  "when  any 
person  shall,  with  violence,  and  a  strong  hand,  enter 
upon  or  into  any  lands  or  buildings,  either  by  breaking 
open  doors,  windows  or  other  parts,  or  by  any  kind  of 

violence  or  other  circumstances  of  error turn  out 

by  force,  or  threats  or  menacing  conduct,  the  party  in 
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possession^  each  person  so  offending  shall  be  gnilty  of 
forcible  entry.'^  These  words  imply  that  either  the  entry 
or  the  detainer  must  be  accompanied  with  words  or  acts 
calculated  to  alarm  or  frighten  the  most  timid :  Thompson 
V.  Commonwealth,  116  Pa.  155 ;  Commonwealth  v.  Brown, 
supra;  Kramer  v.  Lott,  50  Pa.  495.  It  is  not  necessary 
that  actual  violence  be  used,  but  the  use  of  threats,  men- 
aces, signs  or  gestures,  such  as  may  give  ground  to  appre- 
hend personal  injury,  are  sufficient :  Com.  v.  Robin,  supra. 
As  the  evidence  was  not  sufficient  to  convict  of  forcible 
entry,  nevertheless,  if  the  prosecutor  had  a  prior  pos- 
session and  the  defendants,  in  detaining  the  property, 
violated  the  terms  of  the  statute,  as  interpreted  by  the 
decisions  of  the  courts,  that  evidence  would  be  sufficient 
to  convict  on  that  count  The  evidence  upon  which 
the  Commonwealth  relied  to  sustain  this  branch  of  the 
prosecution  was  the  expression  of  one  of  the  defendants, 
made  in  the  presence  of  the  other :  **We  won't  get  out 
and  you  are  not  able  to  put  us  out."  The  court,  at  the 
conclusion  of  its  charge  instructed  the  jury,  "if,  in  your 
judgment,  the  evidence  is  stronger  in  behalf  of  the  Com- 
monwealth and  satisfies  you,  beyond  a  reasonable  doubt, 
that  the  defendants  went  there  and  took  possession  and 
locked  the  doors  and  repaired  the  house  and  took  pos- 
session of  the  place  and  indicated  a  disposition  to  keep 
it,  whereby  the  Lutzes  were  actually  forced  off  the  place, 

then  you  may  convict It  is  not  a  question  who 

owns  the  place.  It  is  a  question  whether  one  out  of  pos- 
session could  go  in  and  take  possession  and  then  exclude 
the  other  by  declaring  his  intention  to  hold  it  That  is 
all  there  is  in  this  case  and  if  you  find  that  fact  as  the 
Commonwealth  alleges  it,  you  ought  to  find  the  defend- 
ants guilty."  This  clearly  did  not  present  the  crime  of 
forcible  detainer  nor  did  it  bring  to  the  attention  of  the 
jury  the  effect  the  language  used  had  on  the  mind  of  the 
prosecutor.  Admitting  that  the  words  embodied  a 
threat,  the  prosecutor  may  have  treated  it  lightly,  may 
not  have  been  put  in  fear  by  it    The  prosecutor  has  some 
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diffictilty  in  saying  that  the  use  of  these  words  did  pro- 
yoke  fear  in  his  mind.  There  is  also  the  intention  of 
holding  land  present  in  every  adverse  possession,  but 
the  occupier  is  not  thereby  guilty  of  forcible  detainer. 
Whether  the  words  would  alarm  or  frighten  the  prose- 
cutor, or  were  intended  to  or  calculated  to  do  so,  con- 
sidering the  conduct  of  the  defendants,  was  for  the  jury, 
under  proper  instructions  from  the  court  They  should 
further  determine  that  by  means  of  this  force  or  threats, 
the  possession  was  withheld  or  detained  from  the  prose- 
cutor. The  eighth  and  tenth  assignments  of  error  are 
sustained. 

There  was  no  evidence  to  support  a  conviction  of  forci- 
ble entry  and  the  jury  should  have  been  so  instructed. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
is  awarded. 


Commonwealth  v.  Holgate,  Appellant. 

Criminal  law — Larceny — Receiving  stolen  goods  —  Evidence  — 
Search  warrant  —  Presumption  of  innocence — Beasondble  doubt — 
Corroboration  of  defendant. 

On  the  trial  of  an  indictment  for  receiving  stolen  goods  the  fact 
that  the  defendant  and  his  witnesses  deny  that  the  defendant  re- 
ceived the  stolen  property  will  not  entitle  the  defendant  to  assert 
that  he  was  not  guilty  of  the  crime  charged,  where  his  guilt  might 
be  inferred  from  his  possession  of  the  property  and  his  failure  to 
give  a  satisfactory  account  of  the  manner  in  which,  consistent  with 
his  innocence,  he  obtained  it.  The  jury  is  not  boimd  to  believe  an 
incredible  story  because  no  witnesses  contradicted  it. 

On  the  trial  of  an  indictment  for  receiving  stolen  goods,  where 
a  constable  enters  upon  the  defendant's  premises  with  a  search 
warrant,  and  finds  the  stolen  goods  in  a  bam  over  which  the  de- 
fendant had  control  and  which  he  used  for  his  own  purposes,  evi- 
dence as  to  the  legality  of  the  search  warrant,  and  the  right  of  the 
constable  to  enter  the  premises  is  immaterial,  and  especially  so 
where  it  api>ear8  that  the  warrant  was  read  to  defendant  and  he 
said  it  was  all  right,  but  when  he  afterwards  asked  to  read  it  and 
was  refused,  said  he  did  not  care  where  the  constable  went. 
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On  the  trial  of  such  an  indictment  where  there  is  evidence  that 
the  defendant's  actions  were  not  frank,  open  and  fair,  the  trial 
judge  cannot  be  convicted  of  error  because  he  said  to  the  jury  that 
the  Commonwealth  claims  that  the  defendant's  actions  were  not 
**frank,  open  and  fair,  which  would  indicate  guilt  on  his  part.** 

On  the  trial  of  an  indictment  for  larceny  and  receiving  stolen 
goods,  where  the  court  inadvertently  instructs  the  jury  that  they 
could  return  a  verdict  of  guilty  on  both  counts,  and  the  jury  re- 
turned such  a  verdict,  but  the  court  subsequently  arrests  the  judg- 
ment on  the  count  charging  receiving,  and  sentences  the  defendant 
for  larceny,  the  defendant  cannot  demand  a  reversal  of  the  judg- 
ment because  of  the  inadvertent  instructions. 

When  a  charge  in  a  criminal  case  is  just  to  the  prisoner  and  the 
points  fully  answered,  the  court  will  not,  as  a  general  rule,  be  con- 
victed of  error  for  not  having  instructed  on  a  point  which  was  not 
presented. 

The  mere  omission  to  charge  as  to  the  presumption  of  innocence 
in  the  absence  of  a  request  so  to  do  is  not  reversible  error,  where 
the  court  gives  proper  instructions  on  the  question  of  reasonable 
doubt 

A  trial  judge  cannot  be  convicted  of  error  in  failing  to  allude 
in  his  charge  to  the  corroboration  of  the  defendant  by  a  witness, 
if  it  appears  that  he  was  not  requested  to  do  so. 

Argued  March  8, 1916.  Appeal,  No.  301,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  Q.  S.  Lackawanna  Co., 
April  Sessions,  1915,  No.  281,  on  verdict  of  guilty  in  case 
of  Commonwealth  v.  Lynn  Holgate.  Before  Orlady,  P. 
J.,  Henderson,  Ebphart,  Trbxler  and  Williams,  JJ. 
Affirmed. 

Indictment  for  larceny  and  receiving  stolen  goods. 
Before  Barber,  P.  J.,  specially  presiding. 

Prom  the  record  it  appeared  that  the  defendant  was 
charged  in  the  first  count  of  the  indictment  with  the 
larceny  of  a  certain  buggy,  the  property  of  Catherine 
Bauer,  and  in  the  second  count  with  feloniously  receiv- 
ing the  same  goods,  knowing  them  to  have  been  stolen. 

The  court  charged  as  follows : 

The  evidence  showed  that  some  unidentified  person 
was  seen  on  Saturday,  February  €,  1915,  about  one  a.  m. 
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taking  a  buggy,  corresponding  in  a  general  way  with  the 
one  described  in  the  indictment,  attached  to  another  ve- 
hicle in  front,  along  a  driveway,  near  the  shed  in  which 
Mrs.  Bauer  kept  her  buggy,  and  the  hotel  where  she  was 
staying. 

Two  days  later  on  February  8th,  a  search  warrant  was 
issued  and  placed  in  the  hands  of  a  constable,  who,  ac- 
companied by  Mr.  Bauer,  the  husband  of  the  prosecutrix, 
and  a  third  party,  went  to  the  farm  where  defendant  re- 
sided with  his  parents,  several  miles  distant  from  the 
shed  from  which  the  buggy  had  been  removed.  When 
the  search  warrant  was  produced  and  read,  defendant 
denied  any  knowledge  of  the  stolen  goods,  but  remained 
near  while  the  barn  near  the  residence  was  searched. 
Not  finding  the  missing  buggy,  the  constable  inquired 
about  another  barn  on  the  farm  some  distance  away,  to 
which  defendant  replied,  he  did  not  own  the  other  barn 
and  declined  to  go  with  the  constable  to  it.  It  subse- 
quently appeared  that  defendant  kept  other  vehicles  be- 
longing to  himself  in  this  barn  and  had  daily  access  to 
it.  The  constable  and  those  who  were  with  him  went  to 
the  other  barn  and  there  found  a  buggy,  which  was  iden- 
tified as  belonging  to  Mrs.  Bauer,  took  possession  of  the 
same  and  removed  it.  When  the  searching  party  re- 
turned to  the  family  residence  the  defendant  had  disap- 
peared, and  at  the  trial  testified  "he  was  out  getting  bail/' 

Defendant  denied  any  knowledge  of  the  larceny  of 
Mrs.  Bauer's  buggy,  and  said  he  obtained  possession  of 
the  buggy  found  by  the  constable  in  the  bam  in  a  trade 
had  on  Sunday  morning,  February  7th,  with  a  man 
named  "Red,"  giving  him  another  buggy  and  set  of  har- 
ness in  exchange. 

[The  defendant  does  not  deny  that  he  received  a  car- 
riage corresponding  substantially  with  the  carriage  de- 
scribed by  the  prosecutrix  on  Sunday  morning,  and  that 
he  traded  for  it,  which  would  be  receiving;]  (1)  and  the 
carriage  of  course  is  an  article  of  personal  property 
which  is  made  larceny  under  the  laws  of  the  Common- 
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wealth ;  but  the  essence  of  this  evidence  is  'knowing  the 
same  to  be  stolen  or  feloniously  taken.^'  [In  order  to 
convict  a  person  of  the  crime  of  receiving  stolen  goods^ 
they  must  buy  or  receive  them  knowing  them  to  be  stolen, 
and  this  is  an  essential  element  like  everything  else  the 
Commonwealth  must  establish  to  your  satisfaction  be- 
yond a  reasonable  doubt  that  this  defendant  knew  that 
this  article  which  he  secured  in  the  manner  he  has  de- 
tailed, had  been  stolen.  Now,  of  course,  that  is  a  matter 
of  inference.  You  have  a  right  to  consider  the.  circum- 
stances. We  don't  always  have  direct  evidence  of  crime ; 
circumstantial  evidence  is  legal  evidence,  and  the  Com- 
monwealth doesn't  ask  for  a  conviction  except  upon  legal 
evidence,  therefore  the  Commonwealth  asks  you  consider 
the  circumstances  under  which  he  alleges  he  acquired 
possession  of  this  buggy.  The  Commonwealth  on  its 
part  has  not  offered  any  evidence  as  showing  how  he  ac- 
quired this  possession,  but  they  rely  for  conviction  under 
this  count,  upon  the  circumstances  under  which  he  ac- 
quired possession  of  this  buggy  on  that  morning,  as  he 
details  them  to  you.  When  a  man  knows  a  thing  has 
been  stolen,  or  if  the  character  of  the  man  is  such,  w;ho 
comes  to  him  with  an  article,  as  to  put  him  on  inquiry — 
if  he  knows  him  to  be  a  thief,  or  if  the  circumstances  lead 
him  to  believe  that  the  man  has  stolen  the  article,  then 
he  should  be  very  careful  about  dealing  with  such  a  char- 
acter, because  of  the  imputation  which  may  arise  under 
the  circumstances  that  he  knew  it  to  be  stolen.]  (2) 
But  this  is  a  fact  which  must  be  established,  like  every 
other  fact  in  a  criminal  case,  beyond  reasonable  doubt. 
I  shall  not  detail  or  go  over  the  evidence;  it  has  been 
very  fully  commented  upon  by  the  counsel  for  the  Com- 
monwealth and  by  counsel  for  the  defendant,  and  there- 
fore it  is  not  necessary.  [The  Commonwealth  relies 
upon  the  fact,  as  they  attempted  to  establish  it,  that  it 
was  taken  away,  and  as  I  said  probably  you  will  have 
little  difficulty  in  arriving  at  that  conclusion;  then  they 
ask  you  to  find  that  this  defendant  is  guilty  of  taking 

Digitized  by  VjOOQIC 


250     COMMONWEALTH  v.  HOLGATE,  AppeUant. 

Charge  of  Court  below.  [63  Pa.  Superior  Ct. 
(See  top  of  page  21,  infra,)  there.  They  claim  that  the 
defendant  did  not  act,  and  was  not  fair,  frank  and  open 
with  the  officer  of  the  law  when  he  came  there.  In  this 
case  yon  must  assume  that  he  was  there  properly.  When 
an  officer  comes  with  a  paper  purporting  to  be  a  search 
warrant,  we  must  assume  in  this  proceeding  at  least 
whatever  may  have  been  the  truth  of  the  matter,  that  he 
was  there  properly;  and  he  came  there  with  a  search 
warrant  he  says  to  search  these  premises.]  (3)  I  shall 
not  rehearse  the  conversation  between  the  constable  and 
these  parties.  [The  Commonwealth  claims  that  the  de- 
fendant, in  relation  to  this  property  and  the  offense 
charged,  when  the  constable  went  to  search  and  find  out 
whether  he  had  the  article  for  which  they  had  the  war- 
rant to  search,  was  not  frank,  open  and  fair,  which 
would  indicate  guilt  on  his  part ;  that  he  did  not  disclose 
the  fact  that  this  article  for  which  they  were  searching 
was  down  in  another  barn,  and  that  he  did  nothing  to 
help  them  make  the  search  in  the  other  localily.  Now 
that  is  a  circumstance  for  your  consideration  in  coming 
to  a  conclusion  as  to  whether  he  is  guilty,  or  not  guilty, 
because  you  must  consider  all  of  the  circumstances.] 

(4) 

On  the  part  of  the  defendant,  the  defendant  goes  upon 
the  stand,  and  he  is  a  competent  witness.  His  credi- 
bility, of  course,  as  all  others,  is  for  you.  He  goes  on 
the  stand  and  he  denies  having  taken  that  carriage.  You 
have  heard  his  story  of  where  he  was  on  Friday  after- 
noon, at  the  different  places  around  there;  where  he 
stopped  on  his  way  home ;  the  time  he  got  home,  and 
what  he  did  after  he  got  home,  dnd  what  his  parents 
did  for  him.  He  says  then  he  went  to  bed,  and  that  he 
didn't  get  up  until  the  next  morning  at  9  o'clock.  Now, 
gentlemen,  if  that  is  true,  then  he  could  not  possibly  have 
taken  the  carriage,  because  the  Commonwealth's  only 
testimony  in  relation  to  the  taking  is  that  it  was  about 
midnight  or  at  1  o'clock  in  the  morning  when  this  car- 
riage was  removed.     If  you  believe  the  story  of  the  de- 
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fendant  that  he  was  in  bed  all  that  night — ^and  I  might 
say  now  that  he  is  corroborated  by  his  mother  who  says 
that  she  waited  on  him,  then  of  course,  you  could  not 
find  him  guilty.  You  have  also  heard  the  story  of  the 
mother,  what  she  did  for  him,  how  she  waited  upon  him 
during  the  evening,  and  she  says  that  he  could  not  have 
gotten  out  of  the  house  that  night  without  her  knowing 
it;  that  she  waited  on  him  until  10  or  11  o'clock  when 
he  went  to  sleep,  and  that  he  did  not  get  up  until  the 
next  morning;  as  bearing  upon  the  improbability  of  his 
leaving  and  going  out  and  driving  to  the  Sickler  Hotel 
and  removing  that  carriage.  As  to  the  receiving  of  the 
stolen  goods,  the  defendant  details  to  you  how  he  ac- 
quired possession,  to  contradict  the  inference  to  be  drawn 
from  the  fact,  which  you  will  probably  have  no  difficulty 
in  finding,  that  it  was  found  in  this  barn.  I  don't  un- 
derstand that  the  defendant  denies  that  this  carriage 
was  there,  but  he  details  to  you  how  he  acquired  posses- 
sion of  it,  and  you  have  heard  his  story  of  how  those  two 
men  came  there  on  Sunday  morning,  and  the  deal  or 
trade  he  made,  and  that  he  acquired  possession  of  it  in 
that  way;  and  he  asks  you  to  say  that  he  could  not  be 
guilty  of  receiving  stolen  goods,  because  he  traded  it  and 
gave  another  bu^y  and  some  harness  in  trade  for  it,  as 
rebutting  any  presumption  or  inference  that  might  be 
drawn  of  his  knowing  it  to  be  stolen.  The  credibility, 
of  course,  of  all  the  witnesses  is  for  you.  [Where  par- 
ties give  contradictory  stories,  you  must  endeavor  in  the 
first  instance  always  to  try  to  reconcile  their  testimony, 
assuming  that  all  mean  to  tell  the  truth ;  if  you  cannot 
do  so,  then  you  must  determine  whom  you  will  believe, 
and  whose  evidence  is  to  be  accepted  as  verity.]   (5) 

[**If  you  should  convict  the  defendant  in  any  event  you 
have  nothing  to  say  about  the  costs;  you  simply  say 
*Guil<y'  or  *Not  Guilty'  as  he  stands  charged;  except 
that  you  may  find  him  guilty  of  the  first  count,  that  is 
of  the  taking  and  carrying  away  of  the  goods,  and  not 
guilty  of  receiving,  under  the  second  count ;  or  you  may 
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find  him  *not  guilty'  of  the  first  count,  that  is  the  taking 
and  carrying  away  of  the  goods,  and  find  him  ^guilty  of 
receiving  stolen  goods  knowing  them  to  have  been  stolen.^ 
You  can  convict  on  both,  or  acquit  on  both,  or  you  can 
convict  on  one  and  acquit  on  the  other,  and  you  will  so 
state  in  your  verdict." ]   ( 6 ) 

Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed.    Defendant  appealed. 

Errors  assigned,  among  others,  were  (1-6)  above  in- 
structions quoting  them;  (8-9)  refusal  of  binding  in- 
structions for  defendant  on  both  counts ;  ( 10-13 )  various 
rulings  on  evidence. 

Joseph  (yBrien  and  R,  H.  Holgate,  with  them  Leon 
M.  Levy,  for  appellant. — In  order  to  establish  the  crime 
of  receiving  stolen  goods  a  separate  and  distinct  state  of 
facts  must  be  proven  other  than  those  which  would  jus- 
tify a  conviction  upon  the  charge  of  larceny  alone: 
Owen  V.  The  State,  52  Ind.  379 ;  In  re  Franklin,  77  Michi- 
gan  615;  The  State  v.  Smith,  37  Missouri  58;  The  State 
V.  Ives,  13  Ired  (N.  C.)  338;  Reg.  v.  Coggins,  12  Cox, 
C.  C.  517;  Com.  v.  O'Neill,  10  Dist.  Rep.  227;  State  of 
New  York  v.  Brian,  53  Hun.  (N.  Y.)  496;  Tobin  v.  Peo- 
pie  of  the  State  of  111.,  104  111.  565;  Com.  v.  Goldberg,  4 
Pa.  Superior  Ct.  142. 

George  W.  Maxey,  District  Attorney,  with  him  John 
J.  Oii?en«/ Assistant  District  Attorney,  for  appellee. — 
The  evidence  in  this  case  was  sufficient  to  sustain  the 
conviction :  Com.  v.  Frew,  3  Pa.  C.  C.  R.  492. 

The  verdict  of  the  jury,  finding  the  defendant  guilty 
on  both  counts,  did  the  defendant  no  substantial  harm, 
particularly  in  view  of  the  fact  that  the  court  arrested 
judgment  on  the  receiving  count  and  sentenced  the  de- 
fendant only  on  the  count  charging  the  larceny.  This 
being  the  fact,  the  defendant  cannot  now  contend  that  his 
conviction  on  both  counts  was  reversible  error :  Com.  v. 
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Miller,  6  Pa.  Superior  35;  Smith  v.  Com.,  14  S.  &  R.  68; 
Com.  V.  Goldberg,  4  Pa.  Superior  142 ;  Henwood  v.  Com., 
52  Pa.  424;  Hazen  v.  Com.,  23  Pa,  355;  State  v.  Setter, 
57  Conn.  461;  Hartman  v.  Com.,  12  S.  &  R.  68;  Queen 
V.  Campbell,  8  Quebec  King's  Bench  322. 

It  was  not  error  for  the  court  to  have  failed  to  charge 
as  to  the  presumption  of  innocence,  having  fully  stated 
the  doctrine  as  to  the  Commonwealth's  duty  to  prove  the 
defendant  guilty  beyond  a  reasonable  doubt :  People  v. 
Qraney,  91  Mich.  646;  Zell  v.  Com.,  94  Pa.  258;  Com.  v. 
Winkleman,  12  Pa.  Superior  Ct.  497;  Cathcart  v.  Com., 
37  Pa.  108;  Moorehead  v.  State,  34  Ohio  212;  Ogletree 
V.  State,  28  Ala.  693. 

Opinion  by  Trexlbr,  J.,  May  9, 1916 : 

The  defendant  was  indicted  for  larceny  and  receiving. 
A  verdict  of  guilty  was  rendered  ori  both  counts.  Under 
the  proof  submitted  there  was  sufficient  to  warrant  a 
conviction  on  either  depending  upon  the  view  the  jury 
took  of  the  evidence. 

There  are  seventeen  assignments  of  error.  We  will 
consider  them  as  grouped  by  counsel  in  their  argument. 

First :  The  contention  of  the  appellant  that  no  knowl- 
edge of  the  felonious  taking  on  the  part  of  the  defendant 
was  affirmatively  shown,  hardly  merits  consideration. 
It  is  true  that  the  testimony  of  the  defendant  and  his 
witnesses  as  to  his  receipt  of  the  stolen  property  was 
unshaken  and  uncontradicted,  but  its  credibility  was 
nevertheless  for  the  jury.  That  testimony  may  be  un- 
contradicted does  not  imply  necessarily  that  it  is  true. 
It  was  for  the  jury  to  decide  whether  they  should  believe 
the  story  given  by  the  defendant.  Taking  all  the  facts, 
the  guilt  of  the  accused  might  be  inferred  from  the  cir- 
cumstances, e.  g.,  from  the  possession  of  the  property 
after  the  theft  and  his  not  giving  a  satisfactory  account 
of  the  manner  in  which,  consistent  with  his  innocence, 
he  obtained  it.  If  he  gives  an  account,  the  jury  must  de- 
cide upon  its  credibility:   Com.  v.  Berney,  28  Pa.  Su- 
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perior  Ct.  61 ;  Rosenbergep  v.  Com.,  118  Pa.  77 ;  Com.  v. 
Ault,  10  Pa.  Superior  Ct  651 ;  Wharton's  Criminal  Evi- 
dence, Vol.  II,  p.  1509, 10th  Ed.  They  are  not  bound  to 
believe  an  incredible  story  because  no  witness  contradicts 
it:  Shultz  V.  Wall,  134  Pa.  262. 

Second :  The  question  whether  the  person  who  had  the 
search  warrant  was  properly  authorized  to  enter  the 
premises  where  the  property  was  found,  was  vigorously 
argued  by  appellant  and  it  is  urged  that  the  court  erred 
in  saying,  ^^That  when  an  ofBcer  comes  with  a  paper  pur- 
porting to  be  a  search  warrant,  we  must  assume  in  this 
proceeding,  at  least,  whatever  may  be  the  truth  in  the 
matter,  he  was  there  properly  and  that  he  came  there 
with  a  search  warrant  to  search  these*  premises.'^  We 
may  accede  to  the  proposition  that  when  one  claims  the 
right  to  enter  another's  dwelling  in  search  of  property, 
he  may  be  required  to  exhibit  his  warrant  for  so  doing 
and  such  exhibition  ordinarily  should  go  so  far  as  to 
allow  the  occupant  of  the  premises  under  proper  safe- 
guards to  see  the  paper.  We  are  not  however  in  this 
case  trying  tl^e  right  of  the  defendant  to  see  the  warrant, 
nor  the  legality  of  the  constable's  entering  upon  the 
premises.  The  fact  remains  that  the  stolen  article  was 
found  in  the  bam  of  the  defendant,  in  a  place  over  which 
he  exercised  control,  and  which  he  used  for  his  own  pur- 
poses, and  that  when  the  warrant  was  read,  defendant 
said  it  was  all  right,  but  afterwards  asked  to  read  it,  and 
when  refused  said  he  did  not  care  where  the  constable 
having  the  warrant  went.  What  occurred  was  evidence 
irrespective  of  the  legality  of  the  search  warrant  and  the 
collateral  issue  as  to  the  right  of  the  constable  to  enter 
the  premises  threw  no  light  on  the  question  trying.  The 
instruction  of  the  court  that  the  jury  might  consider  that 
the  constable  proceeded  properly  was  merely  excluding 
from  their  consideration  something  that  should  not  enter 
into  the  decision  of  the  case.  Had  anyone  without  a  war- 
rant come  to  defendant's  premises  in  search  of  the  stolen 
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property,  the  latter's  acts  and  declarations  would  have 
been  proper  evidence  if  offered  by  the  Commonwealth. 

Third :  The  statement  of  the  court  that  the  Common- 
wealth claims  that  the  defendant's  actions  were  not 
^^frank,  open  and  fair,  which  would  indicate  guilt  on  his 
part,''  did  not  assume  that  this  conclusion  was  necessa- 
rily to  be  drawn  but  that  this  was  what  the  Common- 
wealth asked  the  jury  to  do.  The  Commonwealth  had  a 
right  to  argue  this  under  the  evidence  that  was  produced 
and  a  reference  to  it  by  the  court  was  entirely  proper. 

Fourth :  The  jury  found  the  defendant  guilty  of  lar- 
ceny and  receiving.  He  could  not  be  guiliy  of  both.  The 
court  had  inadvertently  instructed  them  that  they  could 
return  a  verdict  of  guilty  on  both  counts.  The  court, 
however,  arrested  the  judgment  on  the  count  charging 
receiving  and  sentenced  the  defendant  for  larceny.  Had 
defendant  been  sentenced  on  both  counts,  he  would  un- 
doubtedly have  just  grounds  for  complaint.  He  was  con- 
victed and  sentenced  on  but  one  count.  Conviction  in 
its  legal  and  technical  meaning  is  not  complete  until 
sentence  is  passed:  Smith  v.  Com.,  14  S.  &  B.  69; 
County  of  Cumberland  v.  Hplcomb,  36  Pa.  349 ;  Com.  v. 
Minnich,  250  Pa.  363.  There  is  no  difFerence  in  effect 
between  a  general  verdict  of  guilty  and  a  verdict,  of 
guilty  on  all  counts.  If  one  count  sustains  the  verdict, 
sentence  may  be  imposed  upon  that :  Com.  v.  Stem,  58 
Pa.  Superior  Ct.  591  (603) ;  Henwood  v.  Com.,  52  Pa. 
424;  Com.  v.  Dudley,  46  Pa.  Superior  Ct.  337;  StahFs 
App.,  1  Pa.  Superior  Ct  496 ;  Com.  v.  Goldberg,  4  Pa. 
Superior  Ct.  142;  Com.  v.  Prickett,  132  Pa.  371;  Hazen 
V.  Com.,  23  Pa.  355. 

Fifth :  The  court  failed  to  charge  as  to  the  presump- 
tion of  innocence  but  did  instruct  as  to  reasonable  doubt. 
The  defendant's  counsel  did  not  call  the  attention  of  the 
court  to  the  omission.  When  the  charge  is  just  to  the 
priscmer  and  the  points  fully  answered  the  court  wiU  not 
as  a  general  rule  be  convicted  of  error  for  not  having  in- 
structed on  a  point  which  was  not  presented;   25ell  v. 
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Com.,  94  Pa.  258;  Com.  v.  Winkelman,  12  Pa.  Superior 
Ct.  497;  Cathcart  v.  Com.,  37  Pa.  108;  McMeen  v.  Com., 
114  Pa.  300;  Com.  v.  CaraflFa,  222  Pa.  297;  Com.  t.  Pa- 
cito,  229  Pa.  328;  Com.  v.  Duflfy,  49  Pa.  Superior  Ct. 
344;  Com.  v.  Zappe,  153  Pa.  498;  Com.  v.  Morrison,  193 
Pa.  613. 

The  defendant  is  entitled  to  instruction  that  if  a  rea- 
sonable doubt  exists  it  must  resolve  itself  in  his  acquit- 
tal: Com.  V.  Duflfy,  supra;  Com.  v.  Devine,  18  Pa.  Su- 
perior Ct.  431;  Com.  v.  Deitrick,  221  Pa.  7;  Com.  v. 
Hoskins,  60  Pa.  Superior  Ct.  230;  Com.  v.  Andrews, 
234  Pa.  597. 

Is  the  mere  omission  to  charge  as  to  the  presumpti(m 
of  innocence  in  the  absence  of  a  request  so  to  do,  reversi- 
ble error?  Was  the  court  in  addition  to  the  instructions 
as  to  reasonable  doubt  required  to  instruct  as  to  the  pre- 
sumption of  innocence?  At  the  argument  at  bar,  the  de- 
fendant relied  on  the  case  of  CoflBn  v.  U.  S.  156  U.  S.  432. 
There  it  was  held  that  reasonable  doubt  is  the  result  of 
proof,  not  the  proof  itself  whereas  the  presumption  of 
innocence  is  one  of  the  instruments  of  proof  going  to 
bring  about  the  proof  from  which  reasonable  doubt 
arises.  The  one  is  the  cause,  the  other  the  eflfect,  and 
th^t  one  is  not  the  equivalent  of  the  other  and  that  a  fail- 
ure to  instruct  in  regard  to  presumption  of  innocence 
excluded  from  their  minds  a  portion  of  the  proof  created 
by  law.  The  above  statement  has  been  severely  criticised 
by  both  Wigmore  and  Chamberlayne,  and  what  is 
claimed  to  be  its  fallacy  exposed  in  detail  in  Thayer's 
Preliminary  Treatise  on  Evidence,  Appendix  B,  p.  551. 
The  conclusion  reached  by  the  Supreme  Court  has  not 
been  followed  in  a  number  of  states,  and  in  Agnew  v.  U. 
.  S.,  165  U.  S.  36,  it  is  stated  that  the  declaration  in  the 
OoflSn  case  that  legal  presumptions  are  treated  as  evi- 
dence has  a  tendency  to  mislead.  The  whole  question  of 
the  presumption  of  innocence  is  at  length  discussed  in 
Chamberlayne  on  Evidence.  We  quote  from  Sec.  1174, 
"All  that  is  properly  contained  in  the  expression  *^pre- 
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sumption  of  innocence"  may  be  restated  with  a  sufficient 
approximation  to  exactness  in  stating  that  in  a  criminal 
case  it  is  the  duty  of  the  government  to  prove  every  ma- 
terial allegation  set  forth  in  the  indictment  against  the 
prisoner  beyond  a  reasonable  doubt."  Wigmore  on  Evi- 
dence^  Sec.  2511,  is  to  the  same  eflfect.  The  "presumption 
of  innocence"  is  in  truth  merely  another  form  of  expres- 
sion for  a  part  of  the  accepted  rule  for  the  burden  of 
proof  in  criminal  cases,  i.  e.,  the  rule  that  it  is  for  the 
prosecution  to  adduce  evidence  and  to  produce  per- 
suasion beyond  a  reasonable  doubt."  It  follows,  if  this 
be  correct,  that  proper  instructions  as  to  reasonable 
doubt,  accord  to  the  defendant  all  that  he  is  entitled  to 
in  regard  to  the  subject  of  presumption  of  innocence, 
and  that  if  the  latter  be  referred  to,  it  is  merely  in  ampli- 
fication or  further  explanation  of  the  former,  and  is  not 
to  be  regarded  as  a  "portion  of  the  proof  created  by  law," 
in  regard  to  which  failure  to  instruct  is  error.  We  are 
convinced  that  the  weight  of  authority  is  against  the 
appellant's  contention,  and  that  the  court  did  not  err  in 
not  charging  as  to  the  presumption  of  innocence  when  he 
had  already  charged  as  to  reasonable  doubt,  and  that  if 
defendant  desired  instructions  on  this  particular  phase 
of  the  subject,  he  should  have  requested  the  court  so  to 
do. 

Sixth :  The  trial  judge  failed  to  allude  to  the  corrobo- 
ration of  the  defendant  by  a  witness.  He  referred  to  the 
testimony  of  the  defendant  in  which  he  received  the 
wagon,  and  if  the  defendant  wished  further  reference 
to  this  branch  of  the  defense,  he  should  have  asked  for  it. 
Both  sides  of  the  case  were  fairly  presented  and  the  fail- 
ure to  comment  on  the  testimony  of  one  witness  which, 
as  to  some  facts,  corroborated  the  testimony  of  the  de- 
fendant, was  not  reversible  error.  Even  in  a  capital 
case,  where  the  trial  judge  misquotes  testimony  of  a  wit- 
ness, his  attention  should  be  called  to  it,  otherwise  it  is 
not  the  proper  subjec.t  of  complaint  on  appeal:  Com. 
V.  Razmus,  210  Pa.  609.  We  feel  sure  in  the  case  at  bar 
Vol.  Lxra — 17 


Digitized  by  VjOOQIC 


258      COMMONWEALTH  v.  HOLGATE,  Appellant. 

Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
that  in  no  part  of  the  charge  was  any  injustice  done  to 
the  defendant. 

We  have  considered  all  the  questions  in  the  case  which 
require  attention  and  conclude  that  the  learned  trial 
judge  did  not  commit  error. 

The  assignments  of  error  are  overruled.  The  judg- 
ment is  affirmed,  and  it  is  ordered  that  the  defendant, 
appellant,  appear  in  the  court  below  at  such  time  ai  he 
may  be  there  called,  and  that  he  be  by  the  court  com- 
mitted until  he  has  complied  with  the  sentence  or  any 
part  of  it  that  had  not  been  performed  at  the  time  this 
appeal  was  made  a  supersedeas. 


Yeier,  Appellant,  v.  Hanover  Fire  Insurance 
Company. 

Insurance — Fire  insurance — Affidavit  of  defense  —  Affidavit  of 
stranger. 

In  an  action  upon  a  policy  of  fire  insurance  an  affidavit  of  defense 
made  by  a  person  who  describes  himself  as  "adjuster  and  author- 
ized agent  of  the  defendant  for  the  purpose  of  making  affidavit  of 
defense,"  is  insufficient  where  the  deponent  does  not  state  why  an 
officer  of  the  company  does  not  make  the  affidavit,  and  he  does  not 
aver  that  he  has  personal  knowledge  of  the  facts  averred,  does  not 
set  forth  the  source  of  his  knowledge,  does  not  aver  that  he  believes 
the  statements  made  by  him  to  be  true,  or  aver  that  he  expects  to 
be  able  to  prove  them  at  the  trial. 

Argued  March  9,  1916.  Appeal,  No.  49,  March  T., 
1916,  by  plaintiff,  from  order  of  C.  P.  Lackawanna  Co., 
Jan.  T.,  1916,  No.  664,  discharging  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  in  case  of  Joseph 
P.  Yeier  v.  Hanover  Fire  Ins.  Co.  of  the  City  of  New 
York.  Before  Orlady,  P.  J.,  Hbndbrson^  Ebphabt, 
Tbbxlbr  and  Wiluams,  J  J.    Reversed. 
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Assumpsit  on  a  policy  of  fire  insurance. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  affidavit  of  defense  was  as  follows : 

E.  A.  Innes  being  duly  sworn  according  to  law  deposes 
and  says : 

That  he  is  the  adjuster  and  authorized  representative 
or  agent  of  the  defendant  above  named  for  the  purpose 
of  making  affidavit  of  defense  to  said  action  : 

That  said  defendant  has  a  perfect  and  complete  de- 
fense to  the  whole  of  plaintiflPs  claim,  the  nature  and 
character  of  which  is  as  follows : 

1.  That  proofs  of  loss  were  not  made  by  the  plaintiff 
and  served  upon  the  defendant  corporation,  within  sixty 
days  from  the  date  of  the  fire,  as  provided  in  the  policy 
upon  which  claim  is  made,  and  that  the  serving  of  such 
proofs  was  not  waived  by  the  defendant,  but  on  the  con- 
trary, when  a  paper  alleged  to  be  a  proof  of  loss  was  re- 
ceived by  said  company,  after  the  expiration  of  said 
sixty  days,  the  plaintiff  was  at  once  notified,  by  the  de- 
fendant, that  the  proof  of  loss  was  rejected  because  of 
failure  to  serve  the  same  within  the  time  required ;  the 
failure  to  serve  proper  proofs  upon  the  defendant  within 
sixty  days  after  the  fire  being  a  matter  necessary  to  have 
been  done  before  the  plaintiff  could  bring  any  action, 
and  such  failure,  according  to  the  terms  of  the  policy 
which  the  action  is  brought,  is  a  bar  to  any  action  or  re- 
covery whatever ; 

2.  That  the  policy  upon  which  suit  is  brought  contains 
no  permission  for  additional  insurance,  and,  further,  it 
was  expressly  and  particularly  stipulated  by  this  de- 
ponent, representing  said  company,  at  the  time  the  in- 
surance was  effected,  that  no  additional  insiirance  would 
be  permitted,  and  the  assured  agreed  that  there  should 
be  none;  that  without  any  permission  for  additional  in- 
surance granted  by  the  defendant,  in  writing  and  at- 
tached to  the  policy  (as  in  said  policy  required)  said 
plaintiff  procured  another  policy  of  insurance  in  the  Sun 
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Insurance  office,  in  the  sum  of  seven  hundred  dollars 
(f700),  upon  the  stock  of  merchandise  covered  by  the 
policy  in  question  in  this  suit,  which  action  on  the  part 
of  said  plaintiff,  without  the  written  consent  of  said  de- 
fendant, rendered  the  policy  issued  by  the  defendant  ab- 
solutely null  and  void,  according  to  the  provisions 
thereof : 

The  court  discharged  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court 

W.  A.  Jennings,  for  appellant. — E.  A.  Innes,  agent 
and  adjuster  of  the  defendant,  had  no  authority  to  make 
an  afi^davit  of  defense,  or  if  he  had  such  authority,  he 
does  not  aver  why  it  was  not  made  by  an  officer  of  the 
corporation;  nor  does  he  set  forth  sufficiently  how  he 
acquired  a  knowledge  of  the  facts  of  the  case  to  enable 
him  to  make  this  affidavit  of  defense:  Wakley  v.  Sun 
Ins.  Co.,  246  Pa.  268 ;  Citizens  Nat.  Gas  Co.  v.  Waynes- 
burg  Nat  Gas  Co.,  210  Pa.  137;  Phillips  v.  Allen,  32 
Pa.  Superior  Ct  356;  Taylor  v.  Sellers,  12  Pa.  Superior 
Ct  230. 

The  affidavit  of  defense  is  defective  and  insufficient 
for  the  reason  that  E.  A.  Innes,  agent  and  adjuster,  does 
not  set  forth  that  the  facts  contained  in  the  affidavit  of 
defense  are  from  his  own  personal  knowledge,  or, 
whether  they  are  from  information  received  from  some 
other  person  or  source :  Safety  Banking  &  Trust  Co.  v. 
Conwell,  28  Pa.  Superior  Ct.  237 ;  Baum  v.  Union  Surety 
&  Guaranty  Co.,  19  Pa.  Superior  Ct.  23 ;  Bushong  v.  Ed- 
wards, 52  Pa.  Superior  Ct  376. 

Thomas  F.  Wells,  for  appellee. — The  affidavit  of  de- 
fense was  sufficient:  New  York  Trust  Co.  v.  Langcliffe 
Coal  Co.,  227  Pa.  630;  Com.  v.  Gould,  43  Pa.  Superior 
Ct  317;  Griffiths  v.  Sitgraves,  81  Pa.  378;  Security  S. 
&  L.  Assn.  V.  Anderson,  172  Pa.  305;   Trescott  v.  Co- 
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operative  Bldg.  Bank,  212  Pa.  47;  Am.  Struc.  S.  Co.  v. 
Annex  Hotel  Co.,  226  Pa.  461;  SloBS-Sheffield  S.  Co.  y. 
Tacony  Iron  Co.,  46  Pa.  Superior  Ct.  164;  Edelson  v. 
Norwich  F.  Ins.  Co.,  59  Pa.  Superior  Ct.  379;  Hottner 
V.  Aachen,  Etc.,  F.  Ins.  Co.,  31  Pa.  Superior  Ct.  461; 
MeSpappan  v.  Southern  Mut.  Ins.  Co.,  193  Pa.  184;  Wil- 
son V.  Bryn  Mawr  Trust  Co.,  225  Pa.  143;  Producers 
Coke  Co.  V.  Hillman,  247  Pa.  501 ;  Land  and  Imp.  Co.  v- 
Mendinhall,  4  Pa.  Superior  Ct.  398. 

Opinion  by  Henderson,  J.,  May  9, 1916 : 
The  court  discharged  the  rule  for  judgment  for  want 
of  a  sufBcient  affidavit  of  defense  and  from  that  judg- 
ment this  appeal  was  taken.  The  defendant  is  a  fire 
insurance  corporation.  The  action  is  based  on  a  loss  as 
set  forth  in  the  statement  of  claim.  The  affidavit  of  de- 
fense was  made  by  E.  A.  Innes  who  states  "that  he  is  ad- 
juster and  authorized  representative  or  agent  of  the  de- 
fendant above  named  for  the  purpose  of  making  affidavit 
of  defense  to  said  action."  He  does  not  state  that  he  is 
an  officer  of  the  corporation  nor  why  the  affidavit  is  not 
made  by  an  officer.  It  is  not  averred  that  he  has  per- 
sonal knowledge  of  the  facts  set  forth  except  as  to  one 
unimportant  matter  in  the  second  paragraph  of  the 
affidavit  relating  to  a  parol  agreement  of  the  insured 
with  reference  to  additional  subsequent  insurance,  nor 
does  it  appear  from  any  part  of  the  affidavit  that  his 
duties  required  him  to  have  knowledge  of  the  matters  set 
forth.  The  averments  that  proofs  of  loss  were  not  made 
by  the  plaintiff  and  served  on  the  defendant  corporation 
within  sixty  days  from  the  date  of  the  fire  and  that  the 
serving  of  such  proofs  was  not  waived  by  the  defendant 
and  that  the  plaintiff  was  notified  by  the  defendant  that 
0  the  proofs  of  loss  were  rejected  because  of  his  failure  to 

prove  the  same  within  the  required  time  do  not  appear 
on  their  face  to  relate  to  matters  of  which  the  deponent 
would  necessarily  have  knowledge  and  nothing  in  the 
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language  of  the  affidavit  supports  a  presumption  that 
the  deponent  had  personal  knowledge  of  the  subject. 
The  defendant  is  a  corporation  which  has  its  principal 
office  in  another  state.  The  records  of  its  business  with 
the  plaintiff  are  presumptively  kept  there  and  the  com- 
munications made  to  the  plaintiff  with  reference  to  the 
proofs  of  loss  presumably  emanated  from  that  office  and 
were  authorized  by  some  officer  of  the  corporation.  This 
also  applies  to  the  averment  of  the  second  paragraph  of 
the  affidavit  that  the  plaintiflf  procured  another  policy 
of  insurance  in  the  Sun  insurance  office  on  the  stock  of 
merchandise  covered  by  the  defendant's  policy  without 
the  written  consent  of  the  defendant.  The  source  of 
information  is  not  given  and  without  some  disclosure  of 
the  means  of  knowledge  possessed  by  the  deponent  we 
are  not  warranted  in  assuming  that  he  had  such  personal 
knowledge  of  the  business  not  only  of  the  defendant  but 
of  another  insurance  company  as  the  statemaits  imply. 
The  affidavit  relating  to  matters  not  apparently  within 
the  personal  knowledge  of  the  deponent  and  nothing 
contained  therein  showing  the  source  from  which  his 
knowledge  was  acquired  it  is  not  an  unwarranted  in- 
ference that  the  statements  are  founded  on  hearsay 
knowledge ;  and  if  on  information  there  is  no  averment 
that  the  deponent  believes  the  statements  to  be  true.  It 
was  held  in  Wakely  v.  Sun  Ins.  Office,  246  Pa.  268,  that  if 
an  affidavit  is  made  by  an  agent  of  a  corporation  it 
should  aver  why  it  is  not  made  by  aji  officer  of  the  cor- 
poration and  the  agent  should  show  that  he  has  special 
knowledge  of  the  facts  if  the  affidavit  is  made  from  his 
personal  knowledge  and  not  from  information  and  be- 
lief. If  a  party  making  an  affidavit  does  not  have  per- 
sonal knowledge  of  the  facts  the  established  form  is  for 
the  affiant  to  aver  that  he  is  informed,  believes  and  ex- 
pects to  be  able  to  prove  them.  The  same  rule  has  been 
expressed  in  other  cases.  In  Bushong  v.  Edwards,  52 
Pa.  Superior  Ct.  380,  the  affidavit  stated  "that  the  de- 
ponent knows  that  the  said  defendant  has  a  just  and 
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legal  defense  to  the  whole  of  the  plaintiflPs  demand  in 
this  action,"  but  it  gave  no  information  how  that  knowl- 
edge was  acquired  or  the  source  from  which  it  was  de- 
rived. Nor  did  it  contain  an  allegation  that  the  depo- 
nent believed  the  statements  to  be  true.  It  was  held  to  be 
insufficient  in  these  respects.  In  Safety  Banking  Trust 
Co.  V.  Conwell,  28  Pa.  Superior  Ct.  237,  the  affidavit  was 
made  by  the  defendant's  attorney.  It  contained  an  aver- 
ment that  all  of  the  facts  as  above  stated  the  deponent 
averred  he  expected  would  he  duly  proved  at  the  trial 
but  he  failed  to  state  the  source  of  his  information. 
This  affidavit  was  held  to  be  lusufficient  Where  an 
affidavit  of  defense  is  made  by  a  stranger  to  the  action  it 
ought  to  show  whether  the  facts  are  averred  on  the  per- 
sonal knowledge  of  the  deponent  w  upon  information 
and  belief.  What  the  defendant  may  set  up  by  way  of 
defense  is  one  thing;  what  the  maker  of  the  affidavit 
knows  personally  may  be  a  very  diflferent  thing.  If  the 
information  disclosed  was  derived  from  the  defendant 
the  affidavit  should  state  his  belief  of  the  truth  of  his 
avermentil  or  his  expectation  that  the  defendant  would 
prove  them  at  the  trial:  Baum  v.  Union  Surety  and 
Guaranty  Co.,  19  Pa.  Superior  Ct.  23;  Phillips  v.  Allen, 
32  Pa.  Superior  Ct.  356.  Reliance  is  placed,  however, 
on  Rule  No.  15,  of  the  Court  of  Common  Pleas  which 
provides:  "If  the  defendant  be  a  corporation  the  affi- 
davit may  be  made  by  the  principal  officer  or  any  agent 
or  employee  hkving  knowledge  of  the  necessary  facts.'' 
This  rule  was  not  intended,  however,  to  establish  a 
practice  aflfecting  the  sufficiency  of  the  averments  of  an 
affidavit  of  defense.  Without  explanation  of  the  reason 
why  an  officer  of  the  corporation  does  not  make  th6 
affidavit  it  is  stai  necessary  that  there  be  an  averment 
of  facts  within  the  knowledge  of  the  deponent  or  of 
which  he  has  information  which  he  believes  to  be  true 
sufficient  to  constitute  a  defense  and  where  such  aver- 
ment is  on  information  and  belief  the  means  of  knowl- 
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edge  should  be  disclosed.    The  afBdavit  in  this  case  is 
insufficient  in  the  respects  referred  to. 

The  judgment  is  therefore  reversed  and  the  record 
remitted  to  the  court  below  with  direction  to  enter  judg- 
ment against  the  defendant  for  such  sum  as  to  right  and 
justice  belong  unless  other  legal  or  equitable  cause  be 
shown  to  the  court  below  why  such  judgment  should  not 
be  entered. 


Yeier,  Appellant,  v.  Scottish  Union  &  N.  Insurance 
Co.  (No.l). 

Opinion  by  Henderson,  J.,  May  9, 1916 : 
This  case  was  argued  with  No.  49,  March  Term,  1916, 
Joseph  R.  Yeier  v.  Hanover  Fire  Insurance  Company,  in 
which  the  same  question  was  considered.  The  affidavit 
was  made  by  the  same  agent  and  covers  in  part  the  same 
defense  interposed  in  that  case.  We  there  held  the 
affidavit  insufficient  in  an  opinion  this  day  handed  down 
and  for  the  reasons  therein  given  the  judgment  in  this 
case  is  reversed  and  the  record  remitted  to  the  court 
below  with  direction  to  enter  judgment  against  the  de- 
fendant for  such  sum  as  to  right  and  justice  belong 
unless  other  legal  or  equitable  cause  be  shown  to  the 
court  below  why  such  judgment  should  not  be  entered. 


Yeier,  Appellant,  v.  Scottish  Union  and  National 
Insurance  Co,  (No.  2). 

Judgment — Opening  judgment — Insurance. 

A  rule  to  open  a  judgment  entered  in  a  suit  on  a  policy  of  fire 
insurance  for  want  of  an  affidavit  of  defense,  will  not  be  opened, 
where  the  person  who  makes  the  application  describes  himself  as 
the  adjuster  and  agent  of  the  defendant,  and  avers  that  although 
he  had  caused  an  api>earance  to  be  entered  for  the  defendant^  and 
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had  received  a  copy  of  the  statement  of  claim,  he  had  overlooked 
the  subject,  or  that  it  was  not  so  impressed  upon  his  mind  that  he 
had  any  recollection  of  the  transaction.  The  appellate  court  will 
not  review  the  discretion  of  the  lower  court  in  refusing  relief  in 
such  a  clear  case  of  inattention  not  excused,  or  accounted  for. 

Argued  March  9,  1916.  Appeal,  No.  51,  March  T., 
1916,  by  plaintiff,  from  order  of  C.  P.  Lackawanna  Co., 
Nov.  T.,  1915,  No.  39,  making  absolute  rule  to  open  judg- 
ment in  case  of  Franciska  Yeier  v.  Scottish  Union  and 
National  Insurance  Company  of  Edinburgh.  Before 
Orlady,  p.  J.,  Henderson,  Kbphart,  Trbxlbr  and  Wil- 
liams, JJ.     Reversed. 

Rule  to  open  judgment. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  making  absolute  rule  to  open 
judgment. 

W.  A.  Jennings,  for  appellant. — The  rule  to  open  judg- 
ment should  not  have  been  made  absolute  for  the  reason 
that  it  was  not  a  proper  exercise  of  judicial  discretion : 
Jenkintown  Nat.  Bank  v.  Fulmor,  124  Pa.  337;  Boyd  v. 
Kirch,  234  Pa.  432;  Sweitzer  v.  Crowley,  238  Pa.  282; 
Stewart  v.  Stewart,  246  Pa.  344;  Steinmeyer  v.  Siebert, 
190  Pa.  471. 

Thomas  F.  Wells,  for  appellee. — ^An  application  to 
open  a  judgment  is  an  equitable  proceeding,  addressed 
to  the  discretion  of  the  court,  and  on  appeal  the  appel- 
late court  will  only  determine  whether  the  discretion  has 
been  properly  exercised :  Kelber  v.  Pittsburgh  Plow  Co., 
146  Pa.  485;  Whitecar  v.  Knights  of  Golden  Eagle,  18 
Pa.  Superior  Ct.  631;  Goldstein  v.  Fritzius,  41  Pa.  Su- 
perior Ct-  219. 
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Opinion  by  Hendbrson,  J.,  May  9, 1916: 
The  judgment  for  the  plaintiff  for  want  of  an  affidavit 
of  defense  was  regularly  entered  in  accordance  with  the 
established  practice.  The  application  to  open  the  judg- 
ment was  made  by  E.  A.  Innes  who  describes  himself  as 
"the  adjuster  and  authorized  representative  or  agent  of 
the  defendant  above  named  in  the  subject-matter  of  the 
above  stated  action."  He  received  from  the  defendant  a 
copy  of  the  summons  served  on  the  insurance  commis- 
sioner but  states  that  he  has  no  recollection  ot  having 
received  with  it  a  copy  of  the  plaintiff^s  statement  and 
therefore  avers  that  he  had  no  knowledge  that  the  same 
had  been  filed  until  informed  that  the  judgment  for 
want  of  an  affidavit  of  defense  had  been  taken.  Upon 
receipt  of  that  notice,  however,  he  made  search  among 
the  papers  in  his  office  and  found  that  at  some  time  a 
copy  of  the  statement  of  claim  had  been  forwarded  to 
him  but  he  has  no  recollection  of  ever  having  seen  it  or 
heard  of  it  until  informed  by  the  defendant's  attorney 
that  judgment  had  been  entered.  The  substance  of  the 
affidavit  is,  therefore,  that  although  the  petitioner  had 
caused  an  appearance  to  be  entered  for  the  defendant 
and  had  received  a  copy  of  the  statement  of  claim  he 
overlooked  the  subject  or  it  was  not  so  impressed  on  his 
mind  that  he  had  any  recollection  of  the  transaction. 
There  is  no  suggestion  of  any  misleading  representation 
or  inducement  of  any  kind  by  the  plaintiff  or  her<50unsel 
by  which  the  defendant  or  the  petitioner  as  the  defend- 
ant's agent  was  put  off  guard.  The  rules  of  practice  are 
made  to  expedite  the  business  of  the  court  and  to  pro- 
mote the  speedy  administration  of  justice.  It  is  within 
the  discretion  of  the  court  to  open  a  judgment  for  reason- 
able cause  shown  and  such  exercise  of  authority  will  not 
be  reviewed  except  where  such  discretion  has  been  ex- 
ceeded. In  the  present  case  we  are  of  the  opinion  that 
no  cause  was  exhibited  which  should  have  moved  the 
court  to  open  the  judgment.    It  was  a  clear  case  of  inat- 
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tention  not  excused  or  accounted  for.  We  think  there- 
fore the  defendant  was  not  entitled  to  the  relief  sou^t. 
The  order  is  reversed  without  prejudice  to  the  right  of 
the  defendant  to  apply  for  a  reliquidation  of  the  judg- 
ment. 


Strong,  Appellant,  v.  Brinton. 

Deeds — Covenants — Encumbrances — Railroad  right  of  way. 

An  encumbrance  within  the  meaning  of  an  agreement  to  sell 
land  clear  of  all  encumbrances  exists,  where  it  appears  that  an 
owner  in  the  line  of  title  had  released  to  a  railroad  company  a  right 
of  way  over  the  land  by  an  agreement  which  provided  liiat  no  non- 
user  of  the  strip  of  the  land  in  question  by  the  railroad  company, 
or  its  successors,  or  any  user  or  occupation  by  the  owner,  his  heirs 
or  assigns  by  residence  or  otherwise,  for  any  period  of  time  shall 
affect  the  right  of  the  railroad  company  and  its  successors  to  the 
entire  and  exclusive  possession  of  the  strip  of  land  in  question. 

When  a  person  protects  himself  against  an  encumbrance  by  a 
positive  covenant  that  the  property  is  to  be  conveyed  to  him  clear 
of  all  encumbrances,  he  is  entitled  to  the  benefit  of  his  contract 
whether  he  had  knowledge  of  the  existence  of  the  encumbrance  or 
not. 

Where  a  person  entered  into  an  agreement  in  writing  to  convey 
land  clear  of  encumbrances  and  it  appears  that  a  railroad  company 
operated  a  railroad  on  a  right  of  way  over  the  land  granted  to  it  by 
a  prior  owner  under  a  recorded  release,  and  this  is  known  to  the 
vendee,  and  the  parties  on  the  day  that  the  deed  is  delivered  agree 
in  writing  that  a  portion  of  the  purchase-money  should  be  retained 
by  the  vendee  to  be  held  until  it  was  determined  whether  the  rail- 
road right  of  way  was  an  encumbrance  on  the  land  within  the  mean- 
ing of  the  articles  of  sale,  the  court  will  subsequently  on  the  case 
stated  between  the  parties  adjudge  that  the  vendee  was  entitled  to 
retain  the  portion  of  the  purchase-money  in  his  hands. 

Argued  March  13,  1916.  Appeal,  No.  10,  March  T., 
1916,  by  plaintiflP,  trom  judgment  of  C.  P.  Cumberland 
Co.,  May  T.,  1915,  No.  478,  for  defendant  on  case  stated 
in  suit  of  Roberta  V.  Strong  v.  Martin  A.  Brinton.     Be- 
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fore  Orlady,  P.  J.,  Hendbrson^  Kbphabt,  Tbbxler  and 
Williams,  JJ.    Affirmed. 

Case  stated  to  determine  whether  a  portion  of  the  pur- 
chase-money of  real  estate  should  be  paid  by  a  vendee  to 
the  vendor.     Before  Sadler,  P.  J. 

From  the  case  stated  it  appeared  that  on  September 
22d,  Roberta  V.  Strong  executed  an  agreement  in  writ- 
ing by  which  she  agreed  to  sell  to  M.  A.  Brinton  a  tract 
of  land  containing  111  acres  in  Lower  Allen  Township 
**the  title  to  be  good  and  marketable  and  satisfactory  to 
the  said  M.  A.  Brinton  his  heirs  and  assigns,  and  the  said 
land  to  be  clear  of  all  liens  and  encumbrances." 

On  January  28,  1901,  Mary  Strong  and  others  prior 
ownets  of  the  land  executed  and  delivered  a  release  to 
the  Harrisburg  Terminal  Railroad  Company  of  a  strip 
or  piece  of  land  containing  two  and  thirty-eight  hun- 
dredth acres  as  a  right  of  way  for  the  railroad.  This 
release  contained  the  following  provision : 

"And  for  ourselves,  our  heirs,  executors,  administra- 
tors, and  assigns,  we  do  hereby  covenant  and  agree  to 
and  with  the  said  The  Harrisburg  Terminal  Railroad 
Company,  their  successors  and  assigns,  shall  never  be 
required  to  erect  or  maintain  any  fence  along  the  lines 
dividing  the  above  described  piece  or  strip  of  land  from 
the  adjoining  lands  belonging  to  us :  And  further,  that 
no  nonuser  of  the  above  described  piece  or  strip  of  land, 
or  any"  part  or  portion  thereof,  by  the  said  The  Harris- 
burg Terminal  Railroad  Company,  their  successors  and 
assigns,  or  no  user,  occupation  or  possession  thereof,  or 
of  any  part  thereof,  by  ourselves,  or  our  heirs  executors, 
administrators,  assigns,  whether  by  residence,  cultiva- 
tion, inclousure,  or  otherwise,  for  any  period  of  time 
whatever,  whether  for  twenty-one  years  or  longer,  shall 
in  any  manner  affect  the  right  or  title  of  the  said  The 
Harrisburg  Terminal  Railroad  Company,  their  succes- 
sors and  assigns,  to  the  entire  and  exclusive  possession  of 
the  same." 
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On  December  14, 1914,  a  deed  was  tendered  to  Brinton 
by  Roberta  V.  Strong,  but  he  insisted  that  under  his  con- 
tract he  was  not  obliged  to  pay  for  the  land  embraced  in 
the  release  above  quoted  whereon  having  paid  for  the 
remainder  of  the  land  at  the  rate  of  |1.70  per  acre,  a  writ- 
ten agreement  was  entered  into  between  him  and  Roberta 
V.  Strong  which  provided  as  follows : 

Now  this  agreement  witnesseth,  that  the  said  sum  of 
four  hundred  four  and  60-100  dollars  (|404.60)  shall  be 
deposited  by  the  said  M.  A.  Brinton  in  the  hands  of  a  third 
party,  to  be  held  until  a  satisfactory  settlement  of  said 
question  can  be  obtained  by  the  two  parties,  when  the 
same  shall  be  paid  to  the  party  entitled  thereto,  as  ascer- 
tained by  said  final  settlement.  Said  M.  A.  Brinton 
further  agrees  to  pay  all  costs  incurred  in  arriving  at  a 
final  settlement  of  the  said  question,  including  an  at- 
torney's fee  of  not  more  than  fifty  (50)  dollars." 

The  court  entered  judgment  for  defendant  on  the  case 
stated. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant on  case  stated. 

E.  M.  Biddle,  Jr.,  with  him  8.  S.  Rupp,  for  appellant. 
— Where  there  is  a  servitude  imposed  upon  the  land 
which  is  visible  to  the  eye,  and  which  affects  no  title, 
but  the  physical  condition  of  the  property  there  is  the 
presumption  that  if  the  encumbrance  is  really  an  injury, 
such  injury  was  in  the  contemplation  of  the  parties,  and 
that  the  price  was  regulated  accordingly :  Memmert  v. 
McKeen,  112  Pa.  315;  Barns  v.  Wilson,  116  Pa.  303; 
Patterson  v.  Arthurs,  9  Watts  152 ;  Wilson  v.  Cochran, 
48  Pa.  107 ;  Eby  v.  Elder,  122  Pa.  342 ;  Friend  v.  Supply 
Co.,  179  Pa.  290;  Geible  v.  Smith,  146  Pa.  276;  Ormsby 
V.  Pinkerton,  159  Pa.  458;  Smith  v.  Donahue,  60  Pa. 
Superior  Ct.  424;  Taylor  v.  Allen,  60  Pa.  Superior  Ct. 
503. 

The  court  below  also  argued  that  the  fact  that  the 
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defendant  had  knowledge  of  the  encumbrancQ  was  im- 
materialy  and  in  support  of  this  view,  cited  the  case  of 
Evans  v.  Taylor,  177  Pa.  286 ;  Firmstone  v.  Spaeter,  150 
Pa.  616;  Patterson  v.  Friehofer,  215  Pa.  47,  and  Farber 
V.  Blubakep  Coal  Ca,  216  Pa.  209.  An  examination  of 
these  cases  will  show  that  in  every  one  of  them  the  con- 
tract before  the  court  was  an  executory  (me,  and  that  in 
no  one  of  these  cases  had  the  defendant  accepted  the 
deed  for  the  property  as  in  the  case  at  bar.  The  distinc- 
tion is  a  material  one,  for  where  a  deed  has  been  accepted, 
the  prior  agreement  merges  in  the  deed,  if  the  grantee 
had  knowledge  of  the  facts,  and  the  stipulation  against 
encumbrances  contained  in  the  preliminary  agreement 
can  no  longer  be  relied  upon  to  defeat  a  recovery  of  the 
purchase-money :  Farmers,  Etc.,  Bank  v.  Galbraith,  10 
Pa.  490;  Rogers  v.  Olshoflfsky,  110  Pa.  147;  Smith  v. 
Donahue,  60  Pa.  Superior  Ct  424;  Eby  v.  Elder,  122  Pa. 
342. 

Under  all  the  authorities,  therefore,  we  contend  that  it 
is  clear  that  when  the  deed  was  offered  to  the  defendant, 
he  was  bound  to  elect  either  to  accept  it  and  to  pay  for 
all  the*  land  conveyed  in  accordance  with  the  terms  of 
his  contract,  or  to  rescind  the  contract  and  to  refuse  to 
accept  the  deed  that  was  tendered  to  him,  and  that  hav- 
ing accepted  the  deed,  he  had  made  his  election  and  could 
not  thereafter  successfully  ask  to  be  relieved  from  the 
payment  of  the  purchase-money,  in  view  of  the  fact  that 
he  had  knowledge  of  'the  alleged  encumbrances  when  he 
made  his  election  and  accepted  the  deed. 

Conrad  Hanibleton,  with  him  Caleb  S.  Brinton,  cited : 
Carbon  Spring  Water  Ice  Co.  v.  Hawk,  29  Pa.  Superior 
Ct.  13;  Com.  v.  Banker  Bros.  Co.,  38  Pa.  Superior  Ct. 
101 ;  Johnson  v.  Callery,  173  Pa.  129;  Patterson  v.  Frei- 
hofer,  215  Pa.  47;  Evans  v.  Taylor,  177  Pa.  286;  Wil- 
son's App.,  109  Pa.  606. 
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Opinion  by  Hbndsrson,  J.,  May  9, 1916 : 
The  ccMitract  of  September  22,  1914,  executed  under 
seal  by  Roberta  V.  Strong,  out  of  which  this  action 
arises,  contained  the  following  covenant :  "the  said  title 
to  be  good  and  marketable  and  satisfactory  to  the  said 
M.  A.  Brinton^  his  heirs  and  assigns  and  the  said  land 
to  be  clear  of  all  liens  and  encumbrances.'*  It  must  be 
admitted  that  the  occupancy  by  the  railroad  company  of 
that  portion  of  the  farm  covered  by  the  release  of  the 
heirs  of  John  Strong  dated  January  28, 1891,  constitutes 
an  encumbrance.  That  document  not  only  recognizes 
a  right  of  way  but  provides  that  no  nonuser  of  the  strip 
of  land  or  any  part  thereof  by  the  railroad  company,  its 
successors  or  assigns  or  any  user,  occupation  or  posses- 
sion thereof  or  of  any  part  thereof  by  the  said  Strong 
heirs  or  by  their  heirs,  executors,  administrators  or  as- 
signs whether  by  residence,  cultivation,  enclosure  or 
otherwise  for  any  period  of  time  whether  for  twenty-one 
years  or  longer  shall  in  any  manner  aflfect  the  right 
or  title  of  the  said  railroad  company,  its  successors  and 
assigns  to  the  entire  and  exclusive  possession  of  the  same. 
A  permanent  right  of  exclusive  occupancy  is  thereby 
fixed  on  the  land  and  to  that  extent  the  owner  was  not 
able  to  convey  a  title  "good  and  marketable  and  satis- 
factory** to  the  grantee  and  "clear  of  all  encumbrances.** 
It  is  agreed  in  the  case  stated  that  the  total  depreciation 
of  the  farm  by  reason  thereof  is  |404.60,  which  is  the 
retained  purchase-money  claimed  in  this  action.  If  the 
plaintiff  were  pursuing  her  remedy  on  the  contract  it  is 
plain  that  there  could  be  no  recovery  on  the  agreed  facts, 
for  the  defendant  having  protected  himself  against  en- 
cumbrances by  a  positive  covenant  that  the  property 
shall  be  conveyed  clear  of  all  encumbrances  is  entitled 
to  the  benefit  of  his  contract  and  this  is  true  whether  he 
had  knowledge  of  the  existence  of  the  encumbrance  or 
not  Evans  v.  Taylor,  177  Pa.  286;  Patterson  v.  Frei- 
hofer,  215  Pa.  47.  Whatever  may  be  the  obligation  of 
the  grantor  under  the  covenant  of  general  warranty  or 
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the  statutory  warranty  arising  from  the  granjt,  bargain 
and  sell  clause  in  the  deed  where  the  grantee  has  knowl- 
edge of  the  encumbrance,  the  law  is  well  settled  that  an 
express  and  positive  covenant  against  encumbrances 
binds  the  covenantor  even  if  the  grantee  have  knowledge 
of  the  existence  of  the  encumbrance.  It  is  contended, 
however,  by  the  appellant  that  by  the  delivery  of  the 
deed  the  contract  was  merged  in  the  deed,  and  that  the 
contract  being  executed,  a  different  rule  prevails  as  in- 
dicated in  Memmert  v.  McKean,  112  Pa.  315;  'Bams  v. 
Wilson,  116  Pa.  303,  and  kindred  cases;  in  the  former 
of  which  it  was  held  in  an  action  on  the  warranty  con- 
tained in  the  grant,  bargain  and  sell  clause  of  a  deed  that 
this  covenant  did  not  apply  to  an  encumbrance  consist- 
ing of  stone  steps  belonging  to  an  adjoining  house  and 
so  constructed  as  to  occupy  a  portion  of  the  sidewalk  in 
front  of  the  plaintiff's  house.  The  decision  was  rested 
on  two  grounds :  that  the  existence  of  the  encumbrance 
was  plainly  visible  to  the  eye  as  a  servitude  on  the  prop- 
erty and  the  presumption  is  that^the  price  was  fixed 
with  reference  thereto;  and  that  neither  the  Act  of  1715 
nor  the  general  warranty  in  the  deed  covered  such  an  en- 
cumbrance. There  is  a  clear  distinction,  however,  be- 
tween cases  of  this  class  and  those  where  a  particular 
and  positive  warranty  against  encumbrances  exists: 
Friend  v.  Oil  Well  Supply  Co.,  179  Pa.  290;  and  a  dis- 
tinction is  also  drawn  between  an  executed  and  execu- 
tory contract,  the  presumption  of  waiver  being  applied 
in  the  former  case  while  in  the  latter  no  such  presump- 
tion exists.  It  is  assumed  by  the  appellant  that  the  case 
involves  an  executed  contract  but  this  assumption  is  dis- 
turbed by  the  agreement  of  December  14, 1914,  executed 
at  the  time  of  the  delivery  of  the  deed.  The  obvious 
purpose  and  effect  of  that  instrument  was  to  avoid  any 
presumption  or  conclusion  which  might  arise  from  the 
delivery  of  the  deed  and  to  preserve  to  the  defendant  the 
attitude  which  he  maintained  before  the  deed  was  de- 
livered, with  respect  to  the  2.38  acres.    Objection  was 
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made  by  the  defendant  to  the  receipt  of  the  deed  and  the 
payment  of  the  purchase-money,  whereupon  it  was 
agreed  that  the  question  should  be  submitted  to  the 
court  to  determine  whether,  in  view  of  the  encumbrance, 
the  grantee  was  bound  to  pay  the  full  price  for  all  the 
land  within  the  plaintiflFs  survey.  The  effect  of  this 
agreement,  as  we  construe  it,  was  to  leave  the  defendant 
in  as  favorable  a  position  with  reference  to  the  contro- 
verted question  as  he  would  have  been  in  if  the  deed  had 
not  been  delivered  and  a  part  of  the  purchase-money 
paid.  The  transactions  were  contemporaneous,  a  dis- 
pute existed  before  any  money  was  paid  or  the  deed  de- 
livered and  the  contract  cannot  be  said  to  be  executed, 
therefore,  with  respect  to  this  reserved  question.  This 
leaves  the  defendant  in  a  position  to  object  to  the  quality 
of  his  title  so  far  as  the  title  is  affected  by  the  estate  of 
the  railroad  company.  The  cases  on  which  the  appellant 
relies  arise  out  of  the  contract  of  general  warranty  or 
covenants  created  by  the  Act  of  1715  and  relate  to  ex- 
ecuted contracts.  We  are  concerned  with  a  particular 
covenant  where  the  question  was  reserved  by  agreement 
for  determination  by  the  court.  Our  opinion  is  that  on 
the  facts  presented  in  the  case  stated  the  conclusion 
reached  by  the  learned  judge  of  the  court  below  was  cor- 
rect. It  is  unnecessary  therefore,  to  consider  the  first, 
third  and  fifth  assignments  which  complain  that  facts 
were  stated  and  inferences  drawn  in  the  opinion  of  the 
court  which  were  not  contained  in  the  case  stated.  The 
matters  there  objected  to  are  not  controlling  features  of 
the  case  and  are  not  necessary  to  sustain  the  judgment. 
The  judgment  is  afBrmed. 
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Commonwealth  v.  Agato^  Appellant. 

Criminal  law — Larceny — Identification  of  article  stolen — Two 
dollar  note — Evidence. 

A  conviction  of  larceny  of  a  two-dollar  note  will  be  sustained 
without  actual  identification  of  the  note,  where  the  evidence  shows 
that  the  prosecutor's  pocket  was  picked  of  a  two  dollar  note 
which  he  had  placed  in  his  pocket  while  the  prisoner  and  two  com- 
panions were  standing  close  to  him ;  that  all  three  men  attempted 
to  escape  when  a  x>oliceman  was  called;  that  the  prisoner  was  ar- 
rested, and  there  was  foimd  on  him  a  crumpled  two  dollar  note. 

Submitted  Oct.  16,  1915.  Appeal,  No.  171,  Oct.  T., 
1915,  by  defendant,  from  judgment  of  Q.  S.  Philadelphia 
Co.,  Oct.  Sessions,  1914,  No.  60,  on  verdict  of  guilty  in 
case  of  Commonwealth  v.  Emmet  Agato.  Before  Rice, 
P.  J.,  Orlady,  Head,  Porter,  Henderson,  Kephart  and 
Trexler,  JJ.    Affirmed. 

Indictment  for  larceny.     Before  Walung,  P.  J. 
Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed. 

Error  ussigned  was  in  refusing  binding  instructions 
for  defendant. 

Henry  M.  Stevenson  and  C.  Stuart  Patterson,  Jr.,  for 
appellant 

John  H.  Maurer,  Assistant  District  Attorney,  and 
Samuel  P.  Rotan,  District  Attorney,  for  appellee. 

Opinion  by  Kephart,  J.,  March  16, 1916 : 

The  defendant  was  convicted  of  larceny.    The  reason 

urged  for  the  reversal  of  the  judgment  is  the  failure  of 

the  Commonwealth  to  identify  the  property  recovered 

as  being  the  property  stolen.    The  facts  develop  that  the 
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prosecutor  was  standing  at  a  stall  along  the  street  mak- 
ing some  purchases.  He  noticed  the  defendant  with  two 
men  close  by.  After  the  purchases  were  made  he  put 
some  change  and  a  two  dollar  bill  in  his  left  trouser 
pocket  and  started  to  walk  away  when  he  felt  something 
brush  against  his  left  coat  pocket.  He  immediately 
reached  vti  his  pocket  and  found  the  bill  gone.  He  then 
called  an  officer  to  arrest  the  defendant  and  his  com- 
panions who  were  moving  rapidly  away.  Defendant  was 
arrested  and  endeavored  to  make  his  escape  while  the 
officer  was  trying  to  secure  his  companions.  He  was 
then  searched  and  a  crumpled  two  dollar  bill  was 
found  in  his  pocket  separate  from  his  other  money.  The 
prosecutor  did  not  identify  the  bill  as  being  his  further 
than  the  testimony  here  narrated.  There  is  no  question 
but  that  money  of  the  amount  claimed  was  stolen  and 
that  a  similar  amount  was  found  in  the  defendant's  pos- 
session. The  defendant  was  next  to  the  prosecutor  and 
near  enough  to  him  to  have  picked  his  pocket.  There  are 
many  means  of  identification  of  property  of  sufficient 
probative  value  to  sustain  a  finding  of  ownership.  There 
may  be  direct  evidence  of  the  identification  or  such  cir- 
cumstances from  which  the  natural  and  probable  infer- 
ence would  be  that  of  identification.  This  entire  occur- 
rence covered  a  short  period  of  time.  The  only  persons 
on  the  scene  were  those  here  mentioned.  There  were  no 
intervening  acts  presented  which  might  weaken  the  hy- 
pothesis of  guilt  created  by  the  combination  of  acts 
here  presented.  The  question  as  to  the  possibility  of 
this  bill  getting  beyond  the  immediate  actors,  limited  to 
the  prosecutor,  the  defendant,  and  his  companions,  with 
the  defendant  nearest  the  prosecutor  in  a  position  where 
he  could  have  abstracted  the  bill,  and  the  defendant's 
subsequent  conduct,  are  all  matters  from  which  identi- 
fication may  be  found  by  the  jury.  The  actual  physical 
identification  is  thus  supplied  by  the  logical  inference 
from  the  circumstances  here  related,  none  the  least  of 


Digitized  by  VjOOQIC 


276        COMMONWEALTH  v.  AGATO,  Appellant. 

Opinion  of  the  Court.  [63  Pa.  Superior  Ct 
which  is  the  effort  on  the  part  of  the  defendant  to  make 
his  escape  and  the  successful  escape  of  his  companions. 

The  assignments  of  error  are  overruled,  the  judgment 
is  afBrmed,  and  the  record  will  be  remitted  that  the  de- 
fendant may  serve  the  unexpired  term  for  which  he  was 
sentenced. 


Cramer  v.  Blooming  Grove  Mutual  Fire  Ins.  CJo., 
Appellant. 

Insurance — Fire  insurance — Use  of  particular  kind  of  fuel — In- 
crease of  hazard — Warranty. 

A  stipulation  attached  to  a  policy  of  fire  insurance  which  re- 
quires the  insured  ^^o  use  coal  only  for  fuel  when  steam  power  is 
used"  must  be  limited  to  the  building  insured,  or  anything  at- 
tached to  it  in  such  manner  that  it  might  be  said  to  be  a  part  of  it» 
and  will  not  be  construed  as  applicable  to  a  portable  steam  engine 
using  wood  as  a  fuel  for  the  purpose  of  sawing  wood,  located  tem- 
porarily on  the  premises  about  twenty-eight  feet  from  the  dwelling 
house  insured. 

In  such  a  case  it  is  not  error  for  the  trial  court  to  refuse  to 
permit  the  defendant  to  prove  by  a  witness  that  the  x>ortable 
engine  was  dangerous,  and  that  on  the  day  prior  to  the  fire  in 
question,  a  fire  started  on  the  roof  of  the  porch  of  the  dwelling 
house  next  or  near  to  the  engine,  and  that  there  was  no  cause 
which  could  be  assigned  for  the  first  fire  save  only  sparks  from 
the  portable  engine,  without  any  offer  to  show  that  the  fire  on  the 
preceding  day  was  caused  by  sparks  from  the  engine,  or  that  the 
engine  did  throw  sparks. 

In  such  a  case  whether  the  proximity  to  the  building  increased 
the  probability  of  fire  and  thereby  increased  the  hazard  within  the 
provision  of  the  policy  relating  to  an  increased  hazard,  is  a  ques- 
tion of  fact  for  the  jury. 

In  an  action  upon  a  policy  of  fire  insurance  where  the  plaintiff 
does  not  testify  as  to  any  increase  of  hazard,  the  defendant  will 
not  be  permitted  on  cross-examination  of  the  plaintiff  to  introduce 
a  defense  based  on  an  alleged  increase  of  hazard  to  the  premises 
insured. 
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Argued  Feb.  29,  1916.  Appeal,  No.  28,  Feb.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Lycoming  Co., 
June  T.,  1915,  No.  209,  on  verdict  for  plaintiff  in  case  of 
D.  W.  Cramer  and  for  use  of  E.  F.  Robinson  v!  Blooming 
Grove  Mutual  Fire  Insurance  Company.  Before  Or- 
LADY,  P.  J.,  Henderson,  Head,  Ebphart,  Trbxler  and 
Williams,  JJ.    Affirmed. 

Assumpsit  on  a  policy  of  fire  insurance.     Before 
Whitbhbad,  J. 
*  The  opinion  of  the  Supef ior  Court  states  the  facts. 

When  Harvey  Aderhold,  a  witness  for  plaintiff,  was 
on  the  stand  having  been  recalled  for  examination  in 
chief  on  behalf  of  the  defendant,  the  following  offer  was 
made  by  defendant: 

Counsel  for  defendant  propose  to  prove  by  witness  on 
the  stand  that  the  portable  engine  testified  to  by  the  wit- 
nesses, in  the  position  they  teidtified  it  stood,  was  danger- 
ous, and  that  on  the  day  prior  to  the  time  of  the  fire  in 
question  a  fire  started  on  the  roof  of  the  porch  of  the 
building  afterwards  destroyed,  next  or  near  to  the  port- 
able engine  in  question,  and  that  there  was  no  cause 
which  could  be  assigned  for  that  fire  save  only  sparks 
from  the  portable  engine  there  being  used  in  sawing 
wood. 

This  for  the  purpose  of  showing  the  dangerous  char- 
acter of  the  use  of  that  engine  as  it  was  placed  by  the 
parties,  both  at  the  time  of  the  fire  and  at  the  time  of 
the  occurrence  sought  to  be  proved ;  this  being  material 
on  the  question  of  whether  or  not  the  hazard  to  the  build- 
ing was  increased. 

Counsel  for  plaintiff  object  to  this  offer,  and  the  evi- 
dence sought  to  be  adduced  under  it. 

First:  Because  whether  the  risk  has  been  increased 
with  the  knowledge  of  the  insured,  or  not,  under  the  evi- 
dence in  this  case  is  for  the  jury,  and  not  the  proper  sub- 
ject of  expert  testimony,  being  capable  of  being  ex- 
plained from  the  common  source  of  knowledge  of  the 
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persons  who  were  present,  showing  the  surroundings, 
and  showing  the  location  of  the  engine  complained  of 
with  reference  to  the  dwelling  house,  and  the  conditions 
as  they  existed  at  the  time  of  the  fire. 

Second:  That  the  question  and  proposed  answer  re- 
lating to  a  prior  fire  have  no  relevancy  to  the  issue  in 
that  case,  nor  is  it  proposed  to  show,  or  be  shown,  that 
such  fire  had  anything  to  do  with  the  fire  which  caused 
the  house  to  be  burned  and  for  which  the  plaintiff  in  this 
case  is  claiming  under  the  insurance  policy  in  evidence. 

Third:  Because  the  proposed  question  relates  to  a 
collateral  inquiry  to  the  question  at  bar,  and  it  is  not 
proposed  to  be  shown  any  spark  from  this  particular 
engine  caused  the  fire,  if  any  occurred,  the  preceding 
day. 

Fourth :  Because  the  evidence  offered  is  incompetent 
and  irrelevant. 

By  the  Court:  If  counsel  for  defendant  propose  to 
follow  this  offer  with  testimony  showing  that  the  fire  of 
the  preceding  day,  to  which  attention  has  been  called  in 
the  offer,  was  caused  by  the  portable  engine  in  use  on 
premises  of  plaintiff,  then,  we  will  overrule  the  objec- 
tions and  admit  the  evidence.  Otherwise  the  objections 
will  be  sustained. 

Counsel  for  defendant  state  to  the  court  that  they  are 
not  willing  to  incorporate  in  their  offer  an  offer  to 
show  absolutely  that  the  fire  of  the  preceding  day  was 
caused  by  sparks  from  this  portable  engine  referred  to; 
that  the  offer  contains  as  much  as  defendant's  counsel 
propose  to  offer  to  prove  by  this  witness,  and  that  is,  to 
show  the  fire  occurred  the  preceding  day  and  that  there 
was  no  other  known  cause  from  which  that  fire  could 
have  originated  except  from  the  portable  engine  being 
used  in  sawing  wood  on  plaintiff's  premises. 

By  the  Court:  Do  counsel  for  defendant  propose  to 
follow  this  offer  by  showing  there  was  no  fire  in  the  stove 
used  in  house  of  plaintiff  the  day  before? 
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To  which  inquiry  of  the  court  counsel  for  defendant 
reply — 

No;  that  counsel  for  defendant  are  speaking  of  a  fire 
which  occurred  on  the  porch  the  preceding  day,  and  not  ^ 
on  the  main  part  of  the  house. 

By  the  Court:  The  objections  are  sustained  and  the 
evidence  rejected ;  to  which  ruling  of  the  court  defend- 
ant excepts  and  at  its  request  exception  noted  and  bill 
sealed.    (9) 

Verdict  and  judgment  for  plaintiff  for  |1,200.00.  De- 
fendant appealed. 

Errors  assigned ,  among  others,  were  (1)  in  refusing 
to  charge  that  the  stipulation  as  to  the  use  of  coal  only 
was  a  warrantee,  (4)  in  refusing  binding  instructions 
for  defendant  and  (9)  ruling  on  evidence  as  above,  quot- 
ing the  bill  of  exceptions. 

Q.  B,  M.  Metzgcr  and  W.  C.  Oilmore,  for  appellant — 
Where  a  warranty  is  expressly  and  in  terms  declared, 
there  is  no  room  for  construction,  but  the  terms  of  the 
contract  in  this  respect,  must  control :  Blooming  Grove 
Mut.  Fire  Ins.  Co.  v.  McAnerney,  102  Pa.  335. 

Plaintiff  having  broken  the  warranty  which  appellant 
claimed  existed,  by  generating  steam  power  with  wood 
as  fuel,  such  breach  avoid  the  policy :  City  Ins.  Co.  v. 
Bricker,  91  Pa.  488;  Smith  v.  Natl.  Life  Ins.  Co.,  103  Pa. 
177;  Home  Mut.  Life  Assn.  v.  Gillespie,  110  Pa.  84. 

To  hold  that  defendant  must  show  increased  hazlard  in 
order  to  prevail  is  correct,  but  to  prevent  him  from  show- 
^S  ^7  plaintiff  himself  or  by  disinterested  witnesses 
such  incidents,  facts  and  circumstances  as  would  con- 
vince reasonable  men  of  such  hazard  is  quite  another 
thing  and  error  as  we  believe:  Henderson  v.  Philadel- 
phia, Etc.,  R.  R.  Co.,  144  Pa.  461;  Baker  v.  Hagey,  177 
Pa.  128. 

Otto  G.  Kauppy  with  him  Sprout  &  Cupp,  for  appellee. 

Digitized  by  VjOOQIC 


280  CRAMER  v.  BLOOMING  G.  MUT.  F.  INS.  CO.,  Appel. 
Arguments — Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
— ^Where  a  policy  is  on  a  building  and. provides  that  the 
article  named  shall  not  be  stored  on  the  premises^  the 
word  "premises"  must  be  construed  as  referring  to  the 
building  insured,  and  not  to  the  ground  outside  the 
building,  or  an  out-house  detached  from  tbe  insured 
building:  Sperry  v.  Insurance  Co.,  22  Fed.  Rep.  516; 
Hanover  Fire  Ins.  Co.  v.  Stoddard,  73  N.  W.  291;  Alle- 
mania  Fire  Ins.  Co.  v.  Pitts  Expos.  So.,  11  Atlantic  572. 

The  policy  of  insurance  in  this  case  was  not  voided  by 
the  use  of  wood  instead  of  coal  for  fuel,  in  generating 
steam  for  power  in  the  operation  of  the  portable  engine 
temporarily  used  by  the  insured  on  his  premises;  this 
contention  is  fully  sustained  in  the  following  cases: 
Schefer  v.  Farmers'  Mut.  Fire  Ins.  Co.,  45  Am.  St.  Rep. 
(Md.)  362;  Girard  Fire  &  Marine  Ins.  Co.  v.  Stephen- 
son, 37  Pa.  293;  Lebanon  Co.  v.  Fire  Ins.  Co.,  237  Pa. 
360;  Mears  v.  Humboldt  Ins.  Co.,  92  Pa.  15;  Ulysses 
Elgin  Butter  Co.  v.  Home  Ins.  Co.,  20  Pa.  Superior  Ct. 
320;  Smith  v.  Nat.  Life  Ins.  Co.,  103  Pa.  177;  Life 
Assn.  V.  Gillespie,  110  Pa.  84. 

An  oflfer  of  evidence  is  properly  rejected,  the  purpose 
of  which  is  to  introduce  the  defendant's  case  in  advance 
by  a  cross-examination  of  the  plaintiff :  Field  v.  Schus- 
ter, 26  Pa.  Superior  Ct.  82 ;  American  Car  &  Foundry 
Co.  V.  Alexandria  Water  Co.,  218  Pa.  542. 

It  is  a  well  settled  principle  of  law  that  "expert  .evi- 
dence is  not  admissible  to  show  that  actual  danger  from 
fire  to  certain  premises  had  been  increased  by  the  lo- 
cation of  adjacent  buildings;  that  no  person  can  be 
deemed  an  exjiert  as  to  matters  of  common  experience 
and  observation" :  Franklin  Fire  Ins.  Co.  v.  Gruver,  100 
Pa.  266;  Graham,  et  al.,  v.  Penna.  Co.,  139  Pa.  149. 

Opinion  by  Kbphabt,  J.,  April  17, 1916. 

The  plaintiff  had  his  dwelling  house  insured  by  the 
defendant.  Attached  to  the  policy  of  insurance  was  a 
stipulation  which  read  as  follows:  "The  undersigned, 
in  consideration  of  a  policy  of  indemnity,  against  acci- 
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dental  loss  to  above  named  property,  hereby  agrees  to 
be  subject  to  and  observe  all  the  by-laws,  rules  and  regu- 
lations of  the  company  during  membership;    to 

keep  all  ashes  in  fire-proof  vessels,  in  cellar  or  vault  or 
at  a  safe  distance  from  insured  property,  to  use  coal 
only  for  fuel  when  steam  power  is  used ;  to  use  or  allow 
no  unprotected  light  in  or  about  bam,  stable  or  barn- 
yard, to  not  smoke  or  allow  the  smoking  of  cigars  or 
pipes  therein  or  thereabout;  that  all  the  forego- 
ing statements  and  answers  are  warranted  to  be  true." 
At  the  time  of  the  fire,  the  plaintiff  was  operating  a 
portable  steam  engine,  using  wood  as  a  fuel,  for  the  pur- 
pose of  sawing  wood.  It  was  located  between  the  house 
and  the  barn,  about  twenty-eight  feet  from  the  house  or 
twenty  feet  from  the  porch.  The  fire  was  first  noticed 
breaking 'through  the  roof  of  the  house,  and  plaintiff 
states  it  was  caused  by  a  stovepipe  running  through  the 
attic  floor  into  the  flue.  Defendant  contends  that  the 
use  of  wood  as  fuel  to  make  steam  was  in  violation  of 
alleged  warranty  contained  in  the  terms  of  this  stipu- 
lation, and  the  policy  of  insurance  was  therefore  void. 

It  will  not  be  necessary  for  us  to  determine  whether 
this  stipulation  is  a  warranty.  Even  if  it  were,  the  ques- 
tion would  still  be  whether  the  facts  as  here  presented 
come  within  the  prohibition  of  the  stipulation.  It  will 
be  observed  that  this  language  relates  to  the  thing  in- 
sured and  does  not  refer  to  matters  temporarily  used 
outside  of  and  not  in  any  manner  connected  with  the 
thing  insured.  If  the  policy  was  intended  to  cover  the 
conditions  as  here  contended  for,  its  language  should  be 
clear  and  explicit.  In  this  case  the  building  which  was 
insured  and  destroyed  was  a  dwelling  house  located  on 
a  farm.  The  prohibition  was  the  use  of  any  fuel,  except 
coal,  in  generating  steam  in  the  property  insured.  If 
this  prohibition  referred  to  fuel  used  for  the  purpose  of 
making  steam  outside  of  the  building,  it  would  extend  to 
any  part  of  the  farm  and  would  prohibit  the  use  of  an 
engine  of  this  character  at  a  point  clearly  not  within  any 
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reasonable  interpretation  of  the  terms  or  intention  of 
the  policy  of  insurance.  Nor  can  it  be  said  to  embrace 
the  use  of  an  engine  reasonably  close  to  the  building,  as 
the  policy  does  not  undertake  to  fix  the  distance ;  to  have 
the  eflFect  of  a  warranty,  as  contended  for,  it  lacks  the 
essential  element  of  clearness  or  deflniteness  in  terms, 
and  leaves  the  fact  warranted  obscure,  as  it  is  uncertain 
what  point  would  be  considered  a  reasonably  safe  dis- 
tance. At  best,  even  if  it  were  a  warranty,  the  prohi- 
bition could  only  embrace  such  facts  as  in  the  judgment 
of  the  jury  was  reasonably  in  contemplation  of  the  par- 
ties in  view  of  the  nature  of  the  matter  then  under  con- 
sideration. For  this  reason  the  third  point  was  properly 
denied.  The  clause  referred  to  must  be  limited  and  con- 
fined to  the  building  insured,  or  anything  attached  to  it  in 
such  manner  that  it  might  be  said  to  be  a  part  bf  it,  and 
as  thus  construed  it  would  not  include  an  engine  used 
temporarily  on  the  premises,  located  near  the  building. 

As  affecting  the  insured's  right  to  recover,  the  near- 
ness of  the  engine  to  the  insured  building,  thereby  caus- 
ing it  to  be  more  dangerous,  is  brought  under  the  pro- 
vision of  the  policy  relating  to  an  increased  hazard. 
Whether  the  proximity  to  the  building  increased  the 
probability  of  fire  and  thereby  increased  the  hazard, 
within  the  meaning  of  the  policy,  is  a  question  of  fact 
for  the  jury :  Lebanon  Co.  v.  Franklin  Fire  Insurance 
Co.,  237  Pa.  360.  This  question  was  decided  by  the  jury 
adversely  to  appellant. 

Exception  was  taken  to  the  ruling  of  the  court  below 
in  refusing  to  permit  the  defendant  to  ask  the  plaintiff 
on  cross-examination  certain  questions  relating  to  in- 
creased hazard  to  the  premises.  The  plaintiff  did  not 
testify  as  to  increased  hazard,  and  this  was  a  matter  of 
defense.  It  was  an  attempt  to  introduce  the  defendant's 
case  by  cross-examination  of  the  plaintiff,  and  was 
properly  disallowed. 

Concerning  the  questions  asked  Aderhold  by  the  de- 
fendant, in  an  effort  to  establish  hazard,  the  offer  was 
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clearly  objectionable  for  a  number  of  reasons.  It  called 
for  an  opinion  on  a  matter  which  was  not  of  a  technical 
nature  and  one  that  the  jury  might  well  establish  un- 
aided by  such  evidence.  The  question  did  not  embrace 
all  the  material  facts  in  evidence,  which  were  necessary 
to  guide  in  the  formation  of  an  opinion.  It  failed  to  in- 
clude the  fact  that  there  was  a  wood  fire  burning  in  the 
house,  which  might  have  caused  the  fire  on  the  porch. 
It  further  did  not  show  a  connection  between  the  engine 
as  it  was  located  and  the  fire  that  occurred  on  the  porch 
the  previous  day.  That  is,  there  was  no  oflfer  to  show 
that  the  engine  threw  sparks  and  there  was  nothing  in 
the  oflFer  to  charge  the  appellee  with  knowledge  that  the 
placing  of  the  engine  tended  to  increase  the  risk.  We 
think  that  the  court  committed  no  error  in  refusing  the 
oflfer  in  the  form  it  was  made. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  aflSrmed. 


Owen  M.  Bniner  Co.  v.  Standard  Lumber  Co,,  Ap- 
pellant. 

Contract — Contract  by  correspondence  —  Acceptance  —  Revoca- 
tion, 

While  an  acceptance  of  an  offer  to  contract  is  complete  where 
a  letter  is  deposited  in  the  mail,  a  retraction  of  the  offer  can  have 
no  effect  until  it  is  communicated  to  the  person  to  whom  the  offer 
is  made,  and  the  revocation  can  take  effect  only  if  it  is  communi- 
cated to  the  other  party  before  its  acceptance. 

Where  an  offer  to  purchase  lumber  is  made  subject  to  confirma- 
tion, and  subsequently  on  an  August  11th  the  purchaser  telegraphs 
a  confirmation  of  the  order,  and  on  the  same  day  the  seller  by  letter 
retracts  the  offer,  and  this  letter  is  not  received  by  the  purchaser 
until  August  14th,  the  retraction  is  ineffectual;  and  it  is  imma- 
terial that  the  seller  may  have  telegraphed  also  on  August  11th, 
after  the  accepting  telegram  was  received^  that  the  offer  had  been 
revoked. 
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Affidavit  of  defense — Contract — Sales — Mistake, 
In  an  action  to  recover  the  price  of  lumber,  an  affidavit  of  de- 
fense is  insufficient  which  merely  alleges  that  the  price  quoted  for 
the  lumber  and  referred  to  in  the  correspondence  $26  per  thousand, 
was  a  mistake,  and  should  have  been  $36  instead,  and  that  plaintiff 
knew^that  the  defendant  had  made  a  mistake.    In  such  a  case  the 
affidavit  should  disclose  such  equitable  grounds  as  would  relieve 
the  defendant  of  the  written  order  and  narrate  such  facts  as  would 
bring  knowledge  of  the  mistake  to  the  plaintiff,  or  at  least  sustain 
an  inference  to  that  effect. 

Argued  Oct.  7, 1915.  Appeal,  No.  1,  Oct.  T.,  1915,  by 
defendant,  from  order  of  C.  P.  No.  5,  Philadelphia  Co., 
Sept.  T.,  1914,  No.  101,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  Owen  M.  Bruner  Company  v.  Standard  Lumber  Com- 
pany. Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Hen- 
derson, Kephart  and  Trexler,  JJ.    Affirmed. 

Assumpsit  for  breach  of  contract  to  deliver  lumber. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Ralston,  J.,  found  the  facts  to  be  as  follows : 

It  appears  from  the  statement  of  claim  that  on  July 
20th,  plaintiff  wrote  to  defendant  enclosing  a  schedule  of 
lumber  described  as  "Ruby,"  asking  the  price  of  this 
lumber  delivered  at  Ocean  City,  N.  J. 

The  letter  stated  that  the  lumber  was  to  be  creosoted, 
but  if  defendant  was  not  in  a  position  to  have  the  creo- 
soting  done,  plaintiff  requested  to  be  informed  of  the 
price  for  the  lumber,  delivered  to  the  above  point,  or  f. 
o.  b.  cars  at  defendant's  mill;  and  when  the  shipment 
could  be  commenced  and  completed.  On  July  22d,  de- 
fendant replied,  "We  acknowledge  receipt  of  your  letter 
of  the  20th,  and  beg  to  quote  you  on  your  schedule  ^Ruby' 
f 26  per  thousand  feet  delivered  on  cars,  Ocean  City,  N. 
J.  We  can  make  complete  shipment  within  sixty  days 
from  date  of  the  order.     We  trust  that  our  price  will 
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enable  you  to  close  the  business  for  us.  Kindly  let  us 
know  if  you  are  using  it.^' 

On  July  25th  plaintiff  wrote  acknowledging  the  re- 
ceipt of  defendant's  letter  of  July  22d,  repeated  the  price 
and  terms  contained  therein,  and  requested  a  price  on 
the  lumber  creosoted. 

On  July  30th  plaintiff  received  a  letter  from  defend- 
ant dated  July  27th,  in  reply  to  the  letter  of  July  25th, 
stating:  "You  understand  correctly  our  quotation  on 
schedule  ^Ruby,'  and  expressing  regret  at  the  inability 
to  name  a  price  for  the  lumber  creosoted." 

On  July  30th  plaintiff  telegraphed  defendant  to  enter 
an  order  for  the  portion  of  schedule  "Ruby"  at  the  price 
quoted  by  defendant  in  the  letter  of  July  22d,  adding 
instructions  to — ^^^Hold  for  final  confirmation  before 
commence  cutting  as  we  are  awaiting  signing  of  con- 
tract." On  the  same  day  plaintiff  wrote  to  defendant: 
"We  have  your  letter  of  the  27th  inst.,  advising  we  cor- 
rectly understood  your  quotation  on  schedule  ^Ruby,' 
and  that  you  are  unable  to  name  a  price  on  the  stock 

creosoted We  have  been  given  a  promise  of  this 

business,  under  the  condition  that  it  is  held  open  until 
the  contracts  are  signed  between  the  city  and  our  cus- 
tomer, as  we  believe  the  State  law  requires  a  certain 
time  to  elapse  between  the  receiving  of  the  bids  and  the 
awarding  of  the  contract,  so  unless  something  unforeseen 
arises,  we  will  send  you  a  formal  order  at  that  time." 

On  August  8th  plaintiff  ivrote  to  defendant:  "Sup- 
plementing our  letter  of  July  30th,  our  customer  reports 
that  he  is  making  progress  with  the  order  covered  by 
our  schedule  ^Ruby,'  and  that  the  chances  are  99  out  of 
100  that  the  order  will  go  through.  The  expiration  of 
the  time  required  by  the  Jersey  laws  we  believe  is  up 
sometime  next  week,  and  just  as  soon  as  poi^sible  we 
will  instruct  you  to  commence  sawing." 

The  defendant  sent  no  replies  to  the  plaintiff^s  tele- 
gram and  letter  of  July  30th,  or  his  letter  of  August 
8th,  and  on  August  11th,  plaintiff  telegraphed  defend- 
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ant  as  follows :  ^'Have  finally  secured  order  for  schedule 
^Ruby.^  Enter  our  order  for  same  and  commence  cut- 
ting immediately.  This  is  in  accordance  with  our  con- 
ditional order  accepting  your  quotations  on  this  in- 
quiry/' 

On  August  12th  plaintiff  mailed  to  defendant  a  formal 
order  for  the  lumber,  stating:  "This  is  in  accordance 
with  your  quotation  of  July  22d,  and  your  subsequent 
letter  of  July  27th,  replying  to  ours  of  the  25th  ult., 
telling  us  we  understood  your  quotation  on  our  schedule 
*Ruby'  correctly.  This  confirms  our  conditional  tele- 
graphic order  of  July  30th,  in  which  we  instructed  you 
to  hold  for  final  confirmation  before  you  commence  cut- 
ting, and  our  telegram  of  yesterday  telling  you  we  had 
finally  gotten  this  business  closed." 

On  the  same  day  (August  12th)  plaintiff  received  a 
telegram  from  defendant  which  mentioned  a  letter 
written  by  defendant  on  August  11th,  and  stated  that 
defendant  could  not  protect  the  thirty-six  dollar  quo- 
tation "Ruby"  contract  on  account  of  having  accepted 
other  orders  for  similar  stock.  Plaintiff  replied  on  the 
same  day — "Sorry  your  telegram  even  date  arrived  too 
late  as  we  had  already  closed  order  ^Ruby'  with  customer 
on  basis  your  price  time  of  shipment  as  per  your  in- 
structions, namely,  to  close  the  business  for  us,  conse- 
quently must  count  on  you  to  meet  the  conditions. 
Your  letter  eleventh  not  received."  Later  in  the,  day 
defendant  telegraphed :  "Do  not  expect  us  furnish  your 
^Ruby,'  our  letter  eleventh  final,  other  orders  will  not 
permit  us  to  get  this  out."  On  the  following  day  plain- 
tiff telegraphed  to  defendant:  "We  are  forced  to  count 
upon  you  to  furnish  ^Ruby'  as  per  yours  July  twenty- 
second." 

On  August  14th  plaintiff  received  a  letter  from  de- 
fendant dated  August  11th,  stating:  "We  regret  to  ad- 
vise you  that  we  can  not  hold  open  our  price  of  |36  per 
thousand  feet  delivered  Ocean  City,  N.  J.,  on  your 
schedule  'Ruby'  any  longer,  as  we  have  taken  on  quite 
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some  similar  business^  which  is  all  the  catting  we  can 
get  out  within  the  next  60  days,  and  we  for  that  reason 
will  not  be  able  to  take  on  your  order." 

On  August  15th,  plaintiff  received  a  letter  from  de- 
fendant dated  August  12th,  stating:  "We  have  to-day 
received  your  night  telegram  advising  that  you  had 
landed  the  business  to  which  we  replied  by  telegraph 
advising  that  you  see  our  letter  of  the  11th,  in  which 
we  stated  that  we  couldn't  take  on  the  order  at  this  time 
now." 

On  the  same  date,  plaintiff  wrote  to  defendant:  "We 
beg  to  say  that  we  closed  a  contract  with  you  whereby 
you  agreed  to  furnish  to  us  185,410  feet  of  lumber  as 
per  our  letters  to  you  under  dates  of  ^uly  20,  25  and  30, 
1914,  and  your  letters  to  us  of  July  22  and  27,  1914. 
On  August  11,  1914,  we  notified  you  by  telegraph  of  our 
final  acceptance  of  your  offer,  and  on  August  12,  1914, 
we  confirmed  this  by  our  order  No.  8906,  a  copy  of  which 
we  herewith  enclose.  Unless  you  notify  us  not  later 
than  August  19,  1914,  that  you  will  comply  with  the 
terms  of  said  contract,  we  will  purchase  said  lumber  in 
the  open  market  and  hold  you  for  all  damages  which  we 
may  suffer  by  reason  of  your  failure  to  perform  said 
contract." 

On  August  17th,  defendant  telegraphed:  "We  have 
cancelled  all  of  your  orders."  On  the  following  day 
plaintiff  replied  by  telegraph:  "We  do  not  recognize 
cancellation  orders." 

On  August  20th  plaintiff  received  a  letter  dated 
August  17th,  stating:    "We  have  not  entered  into  a 

contract  to  furnish  your  order and  our  letter  of 

the  11th  inst,  clearly  states  to  you  that  we  were  not 

able  to  carry  the  quotation  any  longer This  letter 

does  confirm  our  telegram  in  reference  to  the  cancel- 
lation of  all  orders  that  we  have  on  hand  for  you  and 
you  will  arrange  for  them  elsewhere.  We  will  not  ship 
you  in  the  face  of  your  letter  of  the  15th.    We  do  not 
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desire  to  have  any  further  busineBS  relations  with  you 
of  whatever  nature." 

The  statement  further  alleges  that  by  reason  of  the 
refusal  of  defendant  to  carry  out  the  terms  of  the  con- 
tract to  sell  to  plaintiff  the  lumber  mentioned  in  the 
order,  plaintiff  was  obliged  to  purchase  the  lumber  in 
the  open  market,  at  a  price  f964.13  in  excess  of  that 
quoted  by  defendant. 

An  affidavit  of  defense  was  filed  admitting  the  corre- 
spondence set  forth  in  the  statement  of  claim,  but  al- 
leging that  the  price  quoted  by  defendant  of  f26  per 
thousand  feet  was  a  clerical  error,  and  should,  in  fact, 
have  been  f36,  and  the  president  of  the  defendant  com- 
pany avers  upon  information  and  belief  that  "the  plain- 
tiff knew,  or  had  good  reason  to  believe,  that  the  defend- 
ant had  made  a  mistake  in  the  price.'' 

In  the  defendant's  letter  of  July  22d,  the  price  quoted 
was  $26  per  thousand  feet.  The  plaintiff,  in  its  reply  of 
July  25th,  said :  'We  have  your  letter  of  the  22d  inst. 
quoting  a  price  of  f 26."  The  defendant,  in  its  letter  of 
July  27th,  said:  "You  understand  correctly  our  quo- 
tation." 

The  court  made  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

Archibald  T.  Johnson,  for  appellant. — The  correspond- 
ence set  forth  in  plaintiff's  statement  does  not  consti-' 
tute  a  contract:  Joseph  v.  Richardson,  2  Pa.  Superior 
Ct.  208;  Slaymaker  v.  Irwin,  4  Wharton,  368;  Vincent 
V.  Woodland  Oil  Co.,  165  Pa.  402;  Huber  Mfg.  Co.  v. 
Smithgall,  19  Pa.  Sui)erior  Ct.  641 ;  Cooper  v.  Altimus, 
62  Pa.  486;  Collins  v.  Baumgardner,  52  Pa.  461;  Clem- 
ents V.  Bolster,  6  Pa.  Superior  Ct.  411. 

The  court  below  usurped  the  function  of  a  jury  in  pass- 
ing upon  the  questions  of  fact  raised  by  the  affidavits  of 
defense :  Boyd  v.  Peanut  Co.,  25  Pa.  Superior  Ct.  199. 
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Albert  L.  Moise^  with  him  Paul  G.  Hamlin  and  A.  J. 
d  L.  J.  Bamberger y  for  appellee. — The  offer  was  subsist- 
ing until  acceptance:  Henthom  v.  Fraser,  2  Ch.  27 
(1892) ;  Mactier  v.  Fritch,  6  Wendall,  103  Silliman  v. 
Whitmer,  11  Pa.  Superior  Ct.  243. 

No  confirmation  of  acceptance  was  necessary:  Cos- 
grove  V.  Woodward,  49  Pa.  Superior  Ct.  228. 

Opinion  by  Tebxlbr,  J.,  July  18,  1916 : 
The  plaintiff  negotiated  with  the  defendant  for  the 
purchase  of  certain  lumber  which  was  to  be  used  at  some 
public  work  in  Ocean  City,. New  Jersey.  A  schedule  of 
the  lumber  required  was  submitted  to  the  defendant  who 
placed  a  price  of  $26.00  per  thousand  on  the  same,  and 
the  plaintiff  agreed  to  the  terms.  The  order  was  to  be 
held  open  until  the  contract  between  the  city  and  plain- 
tiff's customer  was  sigiied,  it  appearing  that  a  certain 
time  was  required  by  law  to  elapse  between  the  receiving 
of  the  bids  and  the  awarding  of  the  contract.  On  Au- 
gust 11th  plaintiff  telegraphed  defendant  "Have  finally 
secured  order  for  Schedule  ^Ruby'  enter  our  order  for 
same  and  commence  cutting  immediately  this  is  in  ac- 
cordance with  our  conditional  order  accepting  your 
quotations  on  this  inquiry  wire  acknowledgement." 
This  telegram  was  followed  August  12th  by  a  formal 
order.  On  the  same  day  defendant  sent  a  telegram  which 
referred  to  a  letter  written  by  defendant  on  August  11th 
which  had  not  yet  reached  plaintiff,  the  telegram  stating 
that  the  defendant  could  not  protect  the  f36.00  quotation 
having  accepted  other  orders  for  similar  stock.  It  will 
be  noticed  that  in  the  first  correspondence  the  price  was 
$26.00  but  is  now  referred  to  as  f36.00.  Plaintiff  replied 
that  it  had  made  a  contract  on  the  basis  of  the  price 
furnished  by  defendant  and  insisted  on  the  fulfilment  of 
the  contract  and  subsequently  after  notice  purchased  the 
lumber  in  the  open  market  and  brought  suit  for  the  dif« 
ference  in  the  price. 

Voii.  Lxm — 19 
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The  appellant  in  his  statement  of  questions  involved 
presents  two  matters  for  our  consideration. 

First :  Was  there  a  binding  contract  between  the  par- 
ties? There  was  a  definite  offer  by  the  defendant  to 
furnish  the  lumber  at  a  certain  price.  The  defendant 
was  fully  advised  as  to  where  the  lumber  was  to  be  used 
and  of  the  delay  which  would  occur  before  the  matter 
could  be  finally  closed,  and  that  the  plaintiff  intended  to 
enter  into  a  contract  on  the  faith  of  its  quotations.  The 
quotation  was  to  remain  open  and  until  the  defendant 
advised  to  the  contrary,  the  plaintiff  had  a  right  to  rely 
on  the  offer  made.  That  this  was  the  intention  of  the 
parties  is  shown  by  defendant's  letter  of  August  11th 
stating  that  it  could  not  hold  open  the  price  any  longer 
and  this  language  is  repeated  in  the  letter  of  August 
17th. 

There  is  only  one  conclusion  to  be  drawn  from  the 
pleadings  and  that  is  that  the  defendant  held  the  order 
awaiting  plaintiff's  final  confirmation  of  it,  and  that  if 
the  final  confirmation  came  to  the  defendant  before  it 
had  withdrawn  its  quotation,  it  is  bound. 

Was  the  revocation  of  the  offer  effective  or  did  it  come 
too  late?  While  an  acceptance  is  complete  where  a  letter 
is  deposited  in  the  mail,  a  retraction  of  an  offer  can  have 
no  effect  until  it  is  communicated  to  the  person  to  whom 
the  offer  is  made  and  the  revocation  can  take  effect  only 
if  it  is  communicated  to  the  other  party  before  its  ac- 
ceptance. "An  offer  to  contract,  communicated  by  post 
must  be  considered  as  continually  made  until  it  reaches 
the  other  party.  If  he  accepts  before  knowledge  of  a  re- 
traction of  the  offer,  the  contract  is  binding'' :  Hamilton 
V.  Lycoming  Ins.  Co.,  5  Pa.  339;  Hartley  Silk  Mfg.  Co. 
V.  Berg,  48  Pa.  Superior  Ct.  419;  Boyd  v.  Peanut  Co., 
25  Pa.  Superior  Ct.  199;  McClintock  v.  South  Penn  Oil 
Co.,  146  Pa.  144.  The  letter  of  August  11th  written  by 
the  defendant  to  the  plaintiff  retracting  its  offer  was  not 
received  by  the  plaintiff  until  August  14th.  On  August 
12tb  the  plaintiff  received  ft  telegram  from  the  defendant 
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withdrawing  its  oflfer.  It  therefore  appears  from  the 
pleadings  that  the  plaintiff  accepted  defendant's  offer  by 
telegram  on  August  11th  and  that  this  acceptance  was 
received  by  defendant  before  it  telegraphed  a  revocation 
of  its  offer,  and  before  plaintiff  had  been  notified  that  the 
offer  had  been  withdrawn,  it  accepted  the  contract  and 
the  revocation  came  too  late. 

Second :  Is  the  aflBdavit  sufficient  when  it  alleges  that 
the  price  quoted,  f  26.00  per  thousand,  was  a  mistake  and 
should  have  been  f  36.00  instead,  and  that  plaintiff  knew 
that  the  defendant  had  made  a  mistake?  In  defendant's 
letter  of  July  22d  the  price  is  quoted  as  $26.00.  The 
plaintiff  in  its  reply  of  July  25th  said,  "We  have  your 
letter  of  the  22d  inst.  quoting  a  price  of  $26.00."  The 
defendant  in  its  letter  of  July  27th  said  ^TTou  understand 
correctly  our  quotation."  The  statement  that  the  price 
was  a  mistake  and  less  than  the  market  price  and  that 
plaintiff  knew  it,  certainly  cannot  overcome  the  written 
agreement  of  the  parties  as  to  price  thrice  repeated.  The 
affidavit  should  disclose  such  equitable  grounds  as  would 
relieve  it  of  its  written  offer  and  narrate  such  facts  as 
would  bring  knowledge  of  the  mistake  to  the  plaintiff 
or  at  least  sustain  an  inference  to  that  effect. 

The  judgment  is  affirmed. 


Commonwealth  v.  Jester,  Appellant. 

Criminal  law  —  Appeals  —  Discretion  of  court — .Trial  without 
counsel — Constitutional  law — Trial  by  jury. 

An  appeal  by  a  prisoner  in  a  criminal  case  from  an  order  re- 
fusing a  new  trial,  will  not  be  sustained,  where  it  appears  that  the 
prisoner  was  placed  on  trial  in  the  absence  of  his  counsel,  but  the 
record  does  not  show  that  the  court  below  abused  its  legal  discre- 
tion either  at  the  trial,  or  in  refusing  a  second  trial,  or  that  the 
defendant's  rights  were  not  fully  safeguarded  by  the  trial  judge. 

Argued  Oct.  5,  1915.    Appeal,  No.  186,  Oct.  T.,  1915, 

Digitized  by  VjOOQIC 


292         COMMONWEALTH  v.  JESTER,  AppeUant. 

Statement  of  Facts — Opinion  of  the  Court  [63  Pa.  Supferior  Ct 
by  defendant,  from  judgment  of  O.  &  T.  Philadelphia 
Co.,  May  T.,  1915,  No.  583,  on  verdict  of  guilty  in  case 
of  Commonwealth  v.  Benjamin  Jester.  Before  Rice,  P. 
J.,  Orlady,  Head,  Porter,  Henderson,  Kephart  and 
Trbxler,  JJ.    Afllrmed. 

Indictment  for  rape.    Before  Ralston,  J. 

At  the  trial  the  prisoner  was  convicted  and  sentenced 
to  the  penitentiary.  Subsequently  he  filed  a  motion 
for  a  new  trial  averring  that  he  had  employed  Edward 
A.  Kelley,  Esq.,  a  member  of  the  bar  to  represent  him  at 
the  trial,  and  that  neither  he  nor  his  counsel  had  any 
notice  of  the  date  set  for  the  trial,  and  that  he  was  placed 
on  trial  without  the  aid  of  his  counsel,  in  violation  of 
Article  I,  Section  9,  of  the  Constitution  of  Pennsylvania. 
Depositions  were  taken  in  support  of  the  motion.  Sub- 
sequently the  motion  was  dismissed. 

Errors  assigned  were  as  follows : 

1.  The  learned  trial  judge  erred  in  abusing  his  discre- 
tion in  his  refusal  to  grant  a  new  trial. 

2.  The  learned  trial  judge  erred  in  depriving  the  de- 
fendant of  his  constitutional  right  in  violation  of  Article 
I,  Section  9,  of  the  Constitution  of  Pennsylvania,  in  the 
abuse  of  his  discretion  in  his  refusal  to  grant  a  new  trial. 

Walter  Thomas,  for  appellant. — Defendant  was  en- 
titled to  notice  of  the  date  for  trial  and  to  the  assistance 
of  counsel:  Galpin  v.  Page  18  Wall  (85  U.  S.)  350; 
Hovey  v.  Elliott  167  U.  S.  409;  Stewart  v.  Common- 
wealth, 117  Pa.  378;  Cathcart  v.  Commonwealth,  37  Pa. 
108;  Commonwealth  v.  Polichinus,  229  Pa.  311. 

No  printed  brief  for  appellee. 

Opinion  by  Orlady,  P.  J.,  July  18,  1916 : 
The  assignments  of  error  presented  urge  an  abuse  of 
discretion  of  the  court  below  in  refusing  a  new  trial,  in 
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that,  the  defendant  was  ^^denied  a  substantive  right,  in 
not  having  an  attorney  to  argue  his  case  before  the  jury/' 
It  does  not  cleariy  appear  that  a  request  was  made  by 
the  defendant  for  counsel  to  represent  him  on  the  trial. 
He  testified  in  his  own  behalf,  and  his  complaint  of  the 
verdict,  is  that  it  is  higher  in  grade  than  his  own  admis- 
sion warranted. 

Whatever  of  apparent  haste  there  was  in  placing  him 
on  trial  in  the  absence  of  his  counsel,  the  controlling 
facts  of  the  case  were  fully  developed  on  the  investiga- 
tion made,  in  disposing  of  the  motion  for  a  new  trial. 

The  procedure  followed  in  the  trial  court  in  compel- 
ling the  defendant  to  go  to  trial  without  counsel,  is  not 
to  be  commended ;  it  is  liable  to  result  in  a  substantial 
deprivation  of  a  right  guaranteed  by  the  Constitution  in 
Art.  I,  Section  6,  "Trial  by  jury  shall  be  as  heretofore 
and  the  right  thereof  remain  inviolate"  and  in  Art.  I, 
Section  9,  "In  all  criminal  prosecutions  the  accused 
hath  a  right  to  be  heard  by  himself  and  counsel."  Stew- 
art V.  Commonwealth,  117  Pa.  378;  Mansfield's  Case,  22 
Pa.  Superior  Ct.  224 ;  Com.  v.  Darmska,  35  Pa.  Sui)erior 
Ct.  580.  Any  deprivation  or  material  abridgment  of 
this  right  may  be  assigned  for  error :  Cathcart  v.  Com., 
37  Pa.  108;  Com.  v.  Polichinus,  229  Pa.  314.  The  re- 
fusal of  a  motion  for  a  new  trial  is  an  error  in  law,  only 
when  it  is  apparent  that  such  refusal  amounts  to  a  clear 
abuse  of  discretion :  Com.  v.  Roddy,  184  Pa.  274 ;  Com. 
V.  Mitchell,  6  Pa.  Superior  Ct.  369;  Com.  v.  Spencer,  6 
Pa.  Superior  Ct.  256.  There  is  not  enough  in  this  record 
to  make  it  clearly  appear,  that  the  court  abused  its  legal 
discretion,  either  on  the  trial  or  in  refusing  another 
trial  or  that  the  defendant's  rights  were  not  fully  safe- 
guarded by  the  trial  judge. 

The  judgment  is  affirmed. 
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Westinghouse  Electric  &  Manufacturing  C5o.  v. 
Wilson,  Appellant. 

Practice,  Supreme  Court — Paper  hooks — Printing  of  evidence — 
Suppression  of  record. 

Where  a  case  is  tried  twice,  and  after  the  sedond  trial  an  appeal 
is  taken  in  which  the  assignments  of  error  relate  wholly  to  what 
occurred  at  the  second  trial,  the  fact  that  the  appellant  prints  in 
the  appendix  of  his  paper  book  the  evidence  taken  at  the  first  trial, 
is  no  ground  for  suppressing  the  record  as  violating  Rule  17,  Par. 
10,  of  the  Superior  Court  Rules. 

Principal  and  surety — Guaranty — Contract — Later  instrument. 

Although  a  surety  is  usually  bound  with  his  principal  in  the 
same  instrument  at  the  same  time,  and  on  the  same  consideration, 
thei^e  is  nothing  in  law  which  prevents  one  from  becoming  bound 
as  surety  in  a  separate  instrument  executed  at  a  later  time  either 
under  seal,  or  upon  .a  new  consideration,  and  there  is  nothing  in 
reason  for  giving  to  these  circumstances  the  effect  of  converting  a 
clearly  expressed  engagement  to  pay  the  debt  when  due,  if  the  prin- 
cipal debtor  does  not  enter  into  a  mere  engagement  to  pay  in  de- 
fault of  solvency  in  the  debtor.  , 

Where  a  person  executes  a  writing  under  seal  in  which  he  re- 
cites that  "for  a  valuable  consideration,  the  receipt  of  which  is  here- 
by acknowledged"  he  hereby  guarantees  **payment  of  the  amount 
specified  in  a  certain  order"  placed  by  a  certain  corporation  on  a 
prior  date  specified  "in  accordance  with  the  terms  and  conditions 
recited  therein,"  and  the  order  specifies  the  time  of  payment,  the 
obligation  so  signed  will  be  construed  as  a  contract  of  suretyship, 
and  not  a  contract  of  guaranty. 

Principal  and  surety — Set-off — Counterclaim — Parties, 
Where  a  person  is  sued  on  a  contract  of  suretyship  he  cannot  set 
up  as  a  defense  a  counterclaim  for  unliquidated  damages  which  his 
principal  has  against  the  plaintiff,  where  such  claim  is  greater  in 
amount  than  that  involved  in  the  suit,  and  there  is  nothing  to  show 
that  the  claim  had  been  assigned  to  the  defendant,  or  that  he  has 
the  consent  of  his  principal  to  use  it  as  a  coimterclaim. 

Argued  Oct.  13, 1915.  Appeal,  No.  79,  Oct.  T.,  1915,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Philadelphia 
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Co.,  March  T.,  1912,  No.  5300,  on  verdict  for  plaintiflE  in 
case  of  Westinghouse  Electric  &  Manufacturing  Co.  v.  G. 
Searing  Wilson.  Before  BiCB,  P.  J.,  Orlady,  Hbad, 
PoRTBB,  Henderson,  Ebphart  and  Trbxler^  JJ.  Af- 
firmed. 

Assumpsit  on  a  contract  of  suretyship.  Before  Fer- 
guson, J. 

The  facts  are  set  forth  in  the  opinion  of  the  Superior 
Court. 

The  court  charged  in  part  as  follows : 

["As  I  have  said,  Mr.  Wilson's  contract  is  a  primary 
and  original  contract  of  his  own,  and  it  being  a  contract 
of  suretyship,  the  Westinghouse  people  are  not  obliged  to 
sue  the  Lancaster  Company  and  get  a  judgment  against 
it;  the  Westinghouse  Company  could  proceed  against 
Mr.  Wilson  in  the  first  instance,  and  ask  him  to  pay  the 
bill.]  (10) 

["Mr.  Wilson  signed  a  contract  in  which  he  agreed 
that  he  would  pay  the  bill,  and  if  the  plaintiflE  delivered 
the  goods  he  was  obliged  to  pay  the  bill,  and  he  cannot 
set  up  the  defense  that  the  plaintiflE  said  it  had  the  goods 
and  would  deliver  them  right  away,  because  the  paper 
which  he  signed  said:  *The  company  (that  is  the  West- 
inghouse Company )  reserves  the  right  to  extend  the  time 
of  the  purchaser  to  make  any  payments  by  note  or  other- 
wise.^ That  means  that  the  Westinghouse  people  could 
extend  the  time  to  the  Lancaster  people  to  pay  their  bill 
and  such  an  act  would  not  relieve  Mr.  Wilson,  although 
it  might  otherwise  have  relieved  him.  The  contract  also 
said:  ^And  the  time  of  shipment  of  said  apparatus  is 
whole  or  in  part,  without  the  constet  of  and  without 
notice  to  the  guarantor ;'  in  other  words,  the  Westing- 
house people  had  the  right  to  extend  the  time  of  shipment 
of  the  goods,  and  they  had  the  right  to  extend  the  time 
when  the  Lancaster  Company  would  be  obliged  to  pay 
the  bill,  and  Mr.  Wilson  could  not  complain  about  either 
one  of  those  conditions.    He  signed  the  paper,  and  he 
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cannot  say,  ^Before  I  signed  it  we  had  an  understanding 
that  the  goods  were  to  be  shipped  to-day,  or  to-morrow,  or 
immediately.'  Of  course,  he  can  say  it,  but  it  does  not 
amount  to  enough  to  relieve  him  from  the  contract  which 
he  entered  into.  That  is  the  reason  I  can  say  that  de- 
fense cannot  be  received.]  (11) 

["The  other  defense  which  Mr.  Wilson  offered  is  that 
the  Lancaster  Electric  Company  has  sustained  a  loss  by 
reason  of  the  delay  in  the  shipments.  That  is  an  unliqui- 
dated claim  for  damages  which  the  Lancaster  Company 
might  set  up  against  the  Westinghouse  Company.  There 
is  nothing  in  the  law  to  prevent  the  Lancaster  Company 
suing  the  Westinghouse  Company  for  damages  which  it 
sustained  by  reason  of  the  delay,  and  those  damages 
would  have  to  be  proved  and  they  would  have  to  be  as- 
sessed by  a  jury.  They  are  unliquidated  to-day.  To  be 
sure,  there  was  an  ofiEer  to  prove  them  in  this  case,  but 
they  have  not  been  liquidated  yet.  The  damages  have 
not  been  sustained  by  Mr.  Wilson.  His  contract  was  to 
pay  this  bill  if  the  Westinghouse  Company  delivered  the 
goods,  and  the  Westinghouse  Company  has  dielivered  the 
goods  and  has  not  been  paid  for  them,  and  Mr.  Wilson 
has  to  submit  to  judgment."]  ( 12 ) 

Verdict  and  judgment  for  plaintiff  for  f  1,398.18.  De- 
fendant appealed. 

Errors  assigned,  amongst  others,  were  (10-12)  above 
instructions  quoting  them. 

Maurice  Bower  Saul  and  John  O.  Johnson,  for  appel- 
lant.— The  contract  is  clearly  one  of  guaranty,  and  not 
suretyship :  Donlevy  v.  Dobbs,  53  Pa.  Superior  Ct.  411 ; 
Hartley  Silk  Mfg.  Co.  v.  Berg,  48  Pa.  Superior  Ct.  419; 
Snevily  v.  Johnston,  1  W.  &  S.  307 ;  Zahm  v.  First  Nat. 
Bank  of  Lancaster,  103  Pa.  576 ;  Hartman  v.  First  Nat. 
Bank,  103  Pa.  581 ;  McBeth  v.  Newlin,  15  W.  N.  C.  129. 

A  surety  may  set  up  any  defense  in  a  suit  against  him 

Digitized  by  VjOOQIC 


WESTINGHOUSE  E.  &  MFG.  CO.  v.  WILSON,  Appel.  297 
294,  (1916).]  Arguments — Opinion  of  the  Court. 
that  may  be  lawfully  set  up  by  a  principal :  Sitgreaves 
V.  Farmers,  Etc.,  Bank,  49  Pa.  359 ;  Roth  v.  Weisberger, 
1  W.  N.  0.  4;  Thorn  v.  Bayard,  9  Philadelphia  527; 
Stanley  v.  Barry,  16  W.  N.  C.  224;  Peoples  Bank  of 
Wilkes-Barre  v.  Legrand,  103  Pa.  309;  Wilkes-Barre  v. 
Roekaf  ellow,  171  Pa.  177 ;  Crist  v.  Brindle,  2  Rawle  120 ; 
Balsley  v.  Hoffman,  13  Pa.  602;  Hollister  v.  Davis,  54 
Pa.  508;  St.  Michael's  Beneficial  Society  v.  Brannen,  1 
Del.  County  105. 

Lewis,  Adler  d  Laws,  for  appellee. — The  contract  in 
suit  is  one  of  surety :  Riddle  v.  Thompson,  104  Pa.  330 ; 
Allegheny  Light  Co.  v.  Reinhold,  7  Dist.  Rep.  385 ;  Reig- 
art  V.  White,  52  Pa.  438;  McBeth  v.  Newlin,  15  W.  N.  C. 
129;  Hartley  Silk  Mfg.  Co.  v.  Berg,  48  Pa.  Superior 
Ct.  419;  Woods  v.  Sheiman,  71  Pa.  100;  Roberts  v.  Rid- 
dle, 79  Pa.  468;  Campbell  v.  Baker,  46  Pa.  243;  Lever- 
ing  V.  Willard,  2  Pennypacker  352. 

In  a  suretyship  the  surety  cannot  set  oflf  against  a 
suretyship  obligation  an  independent  claim  for  unliqui- 
dated damages  which  the  principal  might  have  for  an 
amount  greater  than  the  suretyship  debt,  without  the 
consent  of  the  principal :  First  Nat.  Bank,  Etc.  v.  Tus- 
tin,  246  Pa.  151 ;  Balsley  v.  HofiEman,  13  Pa.  602 ;  Gilles- 
pie V.  Terrance,  25  N.  Y.  306;  Osborne  v.  Bryce,  23  Fed. 
171. 

Per  Curiam,  July  18, 1916 : 

As  the  assignments  of  error  relate  wholly  to  what  oc- 
curred at  the  second  trial  of  this  case,  and  as  the  evi- 
dence given  on  the  first  trial  throws  no  light  on  the  ques- 
tions thus  raised,  the  printing  of  that  evidence  would 
seem  to  be  more  than  the  rule  of  court  absolutely  re- 
quired, but  it  was  not  in  violation  of  the  rule,  nor  was  it 
prejudicial  to  the  appellee  in  any  way.  Therefore  its 
motion  to  suppress  the  printed  record  is  without  tech- 
nical or  substantial  merit  and  is  dismissed. 

The  plaintifiPs  demand  was  for  the  agreed  price  of 
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goods  admittedly  sold  and  delivered  by  the  plaintiff  to 
the  Lancaster  Electric  Light,  Heat  and  Power  Company. 
The  liability  of  the  defendant  arises  out  of  a  written 
undertaking  signed,  sealed  and  delivered  by  him  and  aC' 
cepted  by  the  plaintiffs  under  these  circumstances : 

On  April  17, 1910,  the  Lancaster  company  placed  with 
the  plaintiff  a  written  order,  for  certain  electrical  ap- 
paratus specified  therein,  at  the  specified  price  of  fl,- 
117.25,  and  upon  the  express  terms  "net  cash  within  30 
days  from  date  of  shipment,  pro  rata  payments  for  par- 
tial shipments." 

By  letter  dated  April  19,  1910,  the  plaintiff  acknowl- 
edged the  receipt  of  the  order,  reciting  its  terms,  but 
without  formally  accepting  it  or  promising  to  fill  it,  and 
on  August  8,  1910,  shipped  to  the  Lancaster  company  a 
small  part  of  the  goods.  Later  in  that  month  the  de- 
fendant, who  was  president  of  the  Lancaster  company 
inquired  of  Mr.  Gibson,  the  plaintiffs  representative, 
why  the  goods  had  not  been  delivered.  The  latter  replied 
that  owing  to  the  reported  financial  condition  of  the 
Lancaster  company,  the  plaintiff  could  not  ship  the  goods 
unless  the  defendant  personally  would  "guarantee  the 
shipment."  At  first  the  defendant  refused,  but  upon 
being  assured  that  the  goods  were  on  hand  and  could  be 
shipped  immediately,  he  reconsidered  and  executed  and 
delivered  the  paper  in  suit  which  reads  as  follows : 

"WESTINGHOUSE  ELECTRIC  &   MANUFACTUEING  COMPANY. 

"Pittsburgh,  Pa.,  August  25,  1910. 
"For  a  valuable  consideration,  the  receipt  of  which 
is  hereby  acknowledged,  I,  G.  Searing  Wilson,  hereby 
guarantee  payment  of  the  amount  specified  in  a  certain 
order  placed  with  the  Westinghouse  Electric  &  Manu- 
facturing Company  (hereinafter  called  the  company), 
and  Lancaster  Elec.  Lt,  Ht.  &  Pr.  Co.,  (hereinafter 
called  the  purchaser)  dated  April  13,  1910,  for  the  sale 
of  certain  apparatus  to  the  value  of  one  thousand,  one 
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hundred  and  seventeen  25-100  dollars,  in  accordance  with 
the  terms  and  conditions  recited  therein.  This  guarantee 
shall  extend  to  any  and  all  subsequent  modifications  of 
the  original  contract.  The  company  reserves  the  right 
to  extend  the  time  of  the  purchaser  to  make  any  pay- 
ments by  note  or  otherwise,  and  the  time  of  shipment  of 
such  apparatus,  in  whole  or  in  part,  without  consent  of 
and  without  notice  of  the  guarantor, 
^^itness,  "G.  Searing  Wilson  (Seal) 

"John  J.  Gibson." 

By  letter  dated  August  29,  1910,  the  plaintiff  notified 
the  defendant  of  its  acceptance  of  the  Lancaster  com- 
pany's contract  and  the  defendant's  guaranty,  and  from 
time  to  time  between  that  date  and  September  30,  1910, 
all  of  the  goods  (excepting  one  small  shipment  of  No- 
vember 22,  1910,)  were  shipped  to  and  received  and  ac- 
cepted by  the  Lancaster  company. 

1.  The  plaintiff  contends  that  the  paper  in  suit  was  a 
contract  of  suretyship,  and  therefore  the  right  of  action 
was  complete  upon  nonpayment  of  the  price  of  the  goods 
when  due.  While  the  defendant's  contention  is  that  the 
contract  was  one  of  technical  guaranty,  and  therefore 
the  plaintiff  was  not  entitled  to  recover  in  the  absence  of 
proof  of  diligent  and  unsuccessful  effort  to  collect  from 
the  principal  debtor  or  of  proof  that  the  latter  was  in- 
solvent and  such  effort  would  have  been  fruitless. 

It  is  argued  that  at  the  time  of  the  signing  of  the  con- 
tract in  suit  the  plaintiff  had  already  accepted  the  order 
of  April  13,  1910,  and,  therefore,  the  plaintiff  and  the 
Lancaster  company  were  then  under  preexisting  obliga- 
tions— the  former  to  furnish  the  goods  and  the  latter  to 
pay  the  stipulated  price.  It  is  questionable  whether  this 
contention  as  to  the  time  of  the  acceptance  of  the  order  is 
supported  by  the  facts.  But  it  is  unnecessary  to  take 
up  time  in  discussing  the  question.  While  the  as- 
sumed fact  that  the  undertaking  was  not  entered  into 
contemporaneously  with  the  principal  contract  to  which 
it  related  might  have  some  bearing,  if  the  question  of 
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consideration  were  involved,  (see  Snevily  v.  Johnston,  1 
W.  &  S.  307)  it  does  not  determine  the  nature  of  the 
undertaking.  For  although  it  may  be  true,  as  some 
writers  say,  that  a  surety  is  usually  bound  with  his  prin- 
cipal in  the  same  instrument  at  the  same  time  on  the 
same  consideration,  there  is  nothing  in  law  which  pre- 
vents one  from  becoming  bound  as  surety  in  a  separate 
instrument  executed  at  a  later  time,  either  under  seal  or 
upon  a  new  consideration,  and  there  is  nothing  in  rea- 
son for  giving  to  these  circumstances,  the  effect  of  con- 
verting a  clearly  expressed  engagement  to  pay  the  debt 
when  due,  if  the  principal  debtor  does  not,  into  a  mere 
engagement  to  pay  in  default  of  solvency  in  the  debtor. 

Nor  does  the  question  whether  the  defendant's  engage- 
ment was  of  the  former  or  latter  nature  depend  wholly  on 
the  Words  of  the  contract,  "I  hereby  guarantee  payment 
of  the  amount  specified"  in  the  order,  but  the  words  "in 
accordance  with  the  terms  and  conditions  recited  there- 
in," have  a  very  important  bearing  on  the  question.  Hav- 
ing regard  to  those  significant  words  and  to  the  terms 
and  conditions  of  the  order  thus  made  part  of  the  defend- 
ant's undertaking,  the  instrument  is  to  be  construed  as 
if  it  read,'  "I  hereby  guarantee  payment  of  the  amount 
specified  in  a  certain  order  placed  with  the  Westinghouse 
Electric  and  Manufacturing  Company  dated  April  13, 
1910,  for  the  sale  of  certain  apparatus  to  the  value  of 
$1,117.25  within  thirty  days  from  date  of  shipment." 
Such  undertaking  is  essentially  different  from  a  general 
guaranty  in  that  the  instrument  itself  defines  the  time 
of  default  when  the  promisor  is  to  pay  or  to  see  the  debt 
paid :  Cochran  v.  Dawson,  1  Miles  276 ;  Girard  Life  Ins. 
Co.  V.  Finley,  1  Philadelphia  70;  McBeth  \,  Newlin,  15 
W.  N.  C.  129,  and  in  many  Pennsylvania  decisions  this 
distinguished  feature  of  the  undertaking  has  been  held  to 
make  the  obligor  a  surety  notwithstanding  in  expressing 
the  promise  the  word  guaranty  or  guarantee  was  used : 
Campbell  v.  Baker,  46  Pa.  243,  Roberts  v.  Riddle,  79  Pa. 
468;  Riddle  v.  Thompson,  104  Pa.  330;   Iron  City  Na- 
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tional  Bank  v.  Rafferty,  207  Pa.  238.  These  and  other 
pertinent  decisions  were  cited  and  reviewed  by  Judge 
MoMtisoN  in  Hartley  Silk  Mfg.  Co.  v.  Berg,  48  Pa.  Su- 
perior Ct.  419,  and  that  ease  is  itself  directly  in  point. 
See  also  opinion  of  Sharswood,  J.,  in  Woods  v.  Sherman, 
71  Pa.  100,  at  page  104.  The  distinction  was  thus  clearly 
pointed  out  and  the  underlying  principle  indicated  in 
Campbell  v.  Baker,  supra :  "When  a  guarantee  is  gen- 
eral, that  is,  without  having  any  of  its  terms  fixed  in  the 
writing,  the  law  adds  the  usual  conditions  that  there 
shall  be  due  and  unsuccessful  diligence  used  by  the  credi- 
tor to  collect  the  claim  from  the  principal,  unless  it  ap- 
pear that  all  diligence  would  be  hopeless.  But  the  law 
adds  or  implies  no  such  conditions  when  the  parties  have 
themselves  fixed  the  terms  of  the  contract.  They  have 
done  so  in  this  instance.  The  guaranty  is  special  of  the 
jmyment  of  the  note,  Vhen  due'  and  it  was  broken  by  the 
nonpayment  at  maturity,  and  so  the  law  seems  to  have 
been  usually  understood."  There  Are  cases  wherein,  by 
reason  of  the  absence  of  the  distinguishing  feature  to 
which  we  have  referred,  the  contract  has  been  construed 
to  be  a  technical  guaranty,  but  even  in  those  cases  the 
doctrine  of  Campbell  v.  Baker  and  the  cases  following 
in  its  lead  is  expressly  recognized :  Mizner  v.  Spier,  96 
Pa.  533;  Zahm  v.  First  National  Bank  of  Lancaster,  103 
Pa.  576 ;  and  Hartman  v.  First  National  Bank  of  Lan- 
caster, 103  Pa.  581.  Thus  in  the  two  latter  cases  the 
words,  "I  hereby  guarantee  the  payment  of  the  within 
note  without  protest,"  were  held  to  create  the  obligation 
of  guarantor,  not  of  surety,  but  the  court  said :  "If  he 
had  undertaken  Ho  see  the  note  paid'  as  in  Amsbaugh  v. 
Gearhart,  1  Jones  482;  or  had  guaranteed  payment 
Vhen  due,'  as  in  Campbell  v.  Baker,  10  Wright  243,  or 
^according  to  its  terms'  (which  is  precisely  the  case  be- 
fore us)  as  in  Roberts  v.  Riddle,  79  Pa.  468,  it  would 
have  been  a  contract  of  suretyship  and  not  of  guaranty." 
2.  The  defendant  offered  to  prove  that  at  the  time 
the  order  was  placed  with  the  plaintiff  it  was  known  to 
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the  latter  that  the  Lancaster  company  was  under  con- 
tract with  the  Edison  Electric  Illuminating  Co.,  to  sup- 
ply that  company  with  electrical  power,  and  owing  t#  the 
unreasonable  delay  in  deliveries  by  the  plaintiff  the  Lan- 
caster company  was  prevented  from  operating  its  plant 
for  furnishing  electrical  power  to  the  Edison  company 
until  April  2, 1911,  and  in  consequence  had  suffered  loss 
amounting  to  |4,156.00.  It  is  pertinent  to  notice  that  the 
offer  does  not  aver  a  breach  of  any  express  term  of  the 
contract  as  to  time  of  delivery  or  as  to  any  other  matter. 
All  the  goods  specified  in  the  contract  were  delivered  to 
and  accepted  and  retained  by  the  Lancaster  company  and 
there  is  no  allegation  or  proof  that  any  of  them  were  not 
of  the  kind  ordered  or  did  not  conform  to  the  specifica- 
tions or  were  defective  in  quality.  In  view  of  these  con- 
siderations, the  question  of  the  admissibility  of  the  offer 
is  referable  to  the  law  of  set-off  and  not  to  the  law  re- 
lating to  total  or  partial  failure  of  consideration.  The 
attempt  is  to  set  off  loss  of  profits  the  Lancaster  company 
would  have  made  out  of  its  contract  with  the  Edison  com- 
pany. The  Defalcation  Act  of  1705  does  not  entitle  the 
defendant  to  set  up  this  counterclaim,  because  the  cross 
demands  lack  the  essential  element  of  mutuality :  Tagg 
V.  Bowman,  99  Pa.  376;  First  National  Bank  of  Shick- 
shinny  v.  Tustin,  246  Pa.  151.  But  it  is  well  settled  that 
"wherever  there  is  the  practicability  of  avoiding  circuity 
of  action  and  needless  costs,  with  safety  and  convenience 
to  all  parties,  or  where  there  is  a  special  equity  to  be 
subserved,  and  no  superior  equity  of  third  parties  will 
be  injured,  a  set-off  will  be  allowed  upon  equitable  prin- 
ciples, though  the  case  does  not  come  within  the  language 
of  the  statute" :  Hibert  v.  Lang,  165  Pa.  439.  Here,  if 
the  defendant  pays  the  debt,  he  will  be  entitled  to  reim- 
bursement from  his  principal,  but  in  the  absence  of  evi- 
dence of  the  principal's  inability  or  unwillingness  to  re- 
imburse him  it  is  not  apparent  that  the  allowance  of  the 
set-off  is  necessary  to  subserve  any  special  equity  of  the 
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defendant.  And  when  it  is  remembered  that  the  prin- 
cipal's claim  which  the  defendant  seeks  to  use  as  a  set- 
off \b  greatly  in  excess  of  the  debt  for  which  he  is  sued, 
and  that  no  certificate  can  be  given  in  his  favor  for  the 
difference,  it  is  apparent  that  circuity  of  action  and  need- 
less costs  would  not  be  avoided,  except  upon  the  unreas- 
onable and  unjust  assumption  that  the  principal  would 
be  estopped  by  a  record  to  which  it  was  not  a  party,  and 
had  no  hand  in  making,  from  recovering  the  difference. 
Assuming  that  the  principal  would  not  be  estopped,  the 
inconvenience  to  the  plaintiff  which  would  result  from 
splitting  up  the  claim,  thus  subjecting  it  to  the  vexation 
and  expense  of  defending  what,  practically,  would  be 
two  actions  for  its  recovery  is  worthy  of  consideration. 
Moreover  the  principal  has  rights  which  must  be  con- 
sidered. The  demand  which  the  defendant  assumes  to 
assert  in  its  behalf  is  one  which  it  could  waive,  or  set  up 
as  a  counterclaim,  if  sued,  or  bring  a  separate  action  for ; 
it  was  not  for  the  surety  to  make  the  election  or  to  do 
anything  to  impair  its  right  of  recovery  in  a  separate 
action  without  the  principal's  consent :  Gillespie  v.  Tor- 
rence,  25  N.  Y.  306.  The  defendant  does  not  hold  this 
counterclaim  of  the  Lancaster  company  by  virtue  of  an 
assignment  from  that  company,  and  there  is  no  evidence, 
aside  from  the  fact  that  he  happens  to  be  president  of 
the  company,  that  he  has  its  consent  to  use  it  in  the  pres- 
ent action.  This  was  not  sufficient  to  raise  the  presump- 
tion of  consent,  and  that  the  absence  of  consent  is  under 
many  circumstances  a  material  fact  is  shown  in  Jack  v. 
Klepser,  196  Pa.  187,  and  the  cases  there  cited.  See  also 
Balsley  v.  Hoffman,  13  Pa.  603,  at  page  611.  Upon  the 
same  reasoning  it  has  a  bearing  which  cannot  be  disre- 
garded in  the  present  case. 

Upon  consideration  of  the  nature  of  the  counterclaim 
for  unliquidated  damages  coextensive  with  the  loss  of 
profits,  and  of  the  rights,  equities  and  convenience  of  all 
parties  concerned,  the  conclusion  is  reached  that  the 
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court  was  right  in  rejecting  it  as  not  admissible  under 
the  statute  or  upon  equitable  principles. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Klenzing,  Appellant,  v.  Allday. 

Waters — Ownership  of  ice — Pollution  of  stream — Bights  of  ri^ 
parian  owners. 

Ice  i8  the  property  of  the  riparian  owner,  and  he  has  the  sole 
right  to  take  it,  with  the  single  qualification  that  it  is  not  to  he 
taken  in  such  quantities  as  to  appreciably  diminish  the  head^of  the 
water  below. 

Where  an  owner  dams  up  a  natural  water  course  and  forms  on 
his  own  land  an  artificial  pond  for  the  production  of  ice,  which  he 
cuts,  stores  and  sells,  and  he  loses  the  sale  of  the  crop  of  a  whole 
season  because  of  the  contamination  of  the  stream  by  an  upper 
riparian  owner,  he  is  entitled  to  recover  the  amoimt  of  his  loss 
from  the  person  who  contaminated  the  stream. 

Argued  Oct.  20, 1915.  Appeal,  No.  278,  Oct.  T.,  1915, 
by  plaintifif,  from  judgment  of  C.  P.  Franklin  Co.,  Feb. 
T.,  1914,  No.  21,  on  verdict  for  plaintiff  in  case  of  Mary 
C.  Klenzing  v.  Alcesta  B.  Allday.  Before  Rice,  P.  J., 
Oblady,  Head,  Portbe,  Henderson,  Kbphabt  and  Tbbx- 
LBB,  JJ.     Reversed. 

Trespass  for  the  contamination  and  loss  of  ice.  Be- 
fore Henry,  P.  J.,  specially  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  three  cents 
nominal  damages. 

Errors  assigned  were  various  rulings  on  evidence  and 
instructions. 

John  W.  Hoke,  with  him  William  8.  Hoerner,  for  ap- 
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pellant. — The  jury  should  have  been  instructed  that  the 
plaintiff  was  entitled  to  recover  the  market  value  of  the 
ice:  Stauffer  v.  Miller  Soap  Co.,  151  Pa.  330;  Searle  v. 
Gardner,  22  W.  N.  C.  73;  Lawton  v.  Herrick,  83  Conn. 
417. 

0.  O.  Bowers,  with  him  T.  Z  Minehart,  for  appellee. — 
Riparian  owners  have  no  ownership  of  running  water, 
and  no  right  to  divert  or  sell  it  for  general  use,  and  are 
limited  in  their  own  use  of  it  to  ordinary  domestic  pur- 
poses: Philadelphia,  Etc.,  Railroad  Co.  v.  Pottsville 
Water  Co.,  182  Pa.  418;  Penna.  Railroad  Co.  v.  Miller, 
112  Pa.  34;  Haupt's  App.  125  Pa.  211;  Clarke  v.  R.  R. 
Co.  145  Pa.  438;  Filbert  v.  Dechert,  22  Pa.  Superior  Ct. 
362. 

The  right  of  property  in  the  ice,  claimed  by  the  plain- 
tiff, is  too  uncertain,  temporary  and  fugitive  to  commend 
it  to  sound  reason :  Brown  v.  Cunningham,  82  Iowa  512 ; 
Barrett  v.  Rockport,  84  Me.  155 ;  West  Roxbury  v.  Stod- 
dard, 7  Allen  158;  Gage  v.  Steinkrauss,  131  Mass.  222; 
Hittinger  v.  Eames,  121  Mass.  539 ;  Powell's  Ice  Co.  v. 
Davenport,  149  Mass.  322. 

Opinion  by  Orlady,  P.  J.,  July  18, 1916 : 
The  controlling  facts  in  this  case  are  not  in  dispute. 
The  plaintiff,  is  the  owner  of  a  tract  of  land,  through 
which  flows  a  small  stream,  in  a  natural  water  course. 
For  the  past  twenty-five  years,  she  has  maintained  on 
this  property,  an  artificial  pond  and  a  house  with  a 
capacity  of  1,600  tons,  for  harvesting  and  storage  of  the 
ice  gathered  from  the  pond,  which  she,  in  proper  season 
sold  in  the  vicinity.  In  the  fall  of  1912,  the  pond  and 
ice  house  were  prepared  for  protecting  and  gathering 
the  ice  crop  for  the  coming  winter.  In  January,  1913, 
when  the  ice  was  beginning  to  form  she  was  notified  by 
the  public  health  ofiQcial,  that  the  pond  was  contami- 
nated and  polluted  by  sewage  from  a  disposal  plant 
owned  by -the  defendant,  who  was  an  adjoining  and 
Vol.  Lxni — 20 
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upper  riparian  owner  on  the  stream,  and  that  the  sale 
of  ice  from  the  pond  was  prohibited,  until  this  dangerous 
condition  was  remedied.  This  disposal  plant  or  septic 
tank,  was  a  concrete  structure  built  by  the  defendant 
on  his  land,  and  was  supplied  with  sewage  through  pipes 
which  became  broken,  whereby  the  sewage  was  dis- 
charged into  the  stream,  a  short  distance  from  the  plain- 
tiff's property  line. 

This  action  of  trespass  was  brought  to  recover  dam- 
ages for  the  pollution,  with  sewage,  of  the  artificial  ice 
pond  and  consequent  loss  of  the  ice  crop  for  that  season. 
The  trial  judge  was  of  opinion  that  "a  plaintiff  has  no 
right  to  take  ice  from  the  stream  for  the  purpose  of 
selling  if'  and  but  nominal  damages  could  be  allowed, 
if  the  jury  found  that  sewage  was  permitted  to  run  into 
the  stream  from  the  vat  or  plant  described  in  the  testi- 
mony. In  refusing  a  new  trial  on  the  return  of  a  verdict 
for  nominal  damages,  he  held  "the  plaintiflf  had  no 
ownership  or  property  in  the  ice  in  question,  which 
could  be  made  the  subject  to  a  suit  for  substantial  dam- 
ages." On  the  trial,  evidence  was  excluded,  on  objection 
by  the  defendant,  to  show  the  average  thickness,  yield, 
and  selling  price  of  ice  on  the  pond  for  the  preceding  ten 
years. 

The  question  raised,  does  not  involve  the  plaintiflPs 
right  to  use  the  water  flowing  in  the  stream,  as  that  is 
conceded,  but  in  the  right  to  harvest  and  sell  the  ice 
which  is  formed  by  natural  freezing.  The  harvesting  of 
ice  from  creeks,  lakes  and  artificial  ponds  had  been  a 
recognized  industry  in  this  State  for  many  years  before 
artificial  ice  was  manufactured,  and  is  still  conducted 
to  a  large  extent  in  competition  with  artificial  produc- 
tion. 

The  Act  of  May  8,  1876,  P.  L.  137,  clearly  recognizes 
the  ownership  of  "ice,  forming,  formed  or  being  upon  any 
pond,  stream,  river,  creek  or  canal  owned  or  leased,  in 
whole  or  in  part  for  the  production  of  ice  for  sale,  by 
making  it  a  misdemeanor,  to  wilfully  injure  or  defile 
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such  ice  by  casting  or  throwing  upon  it  any  timber,  stone 
or  other  substance.  The  Act  of  April  29,  1874,  P.  L.  73, 
which  was  enacted  before  the  manufacture  or  use  of  arti- 
ficial ice,  authorized  the  formation  of  corporations  for 
"The  supply  of  ice  to  the  public^' — which  was  enlarged 
by  the  Act  of  June  10, 1893,  P.  L.  435,  to  include  the  mod- 
ern systems  of  refrigeration  and  cold  storage. 

The  right  of  property  in  formed  ice  was  clearly  recog- 
nized in  Stauflfer  v.  Miller  Soap  Co.,  151  Pa.  330,  and  in 
Searle  v.  Gardner,  22  W.  N.  C.  73,  in  which  latter  case 
it  is  said,  "The  ice  is  the  property  of  the  riparian  owner, 
and  he  has  the  sole  right  to  take  it,  with  the  single 
qualification  that  it  is  not  to  be  taken  in  such  quantities 
as  to  appreciably  diminish  the  head  of  the  water  below." 
The  defendant  is  the  immediate  upper  riparian  owner, 
and  defends  the  pollution  of  a  living  stream  of  water  on 
the  theory  that  his  neighbor  does  not  own  the  natural 
ice  in  the  stream  below  him. 

In  Gould  on  Waters,  Section  191,  citing  many  authori- 
ties, it  is  said — lA  case  of  a  nonnavigable  stream,  we  are 
satisfied,  that  both  reason  and  precedent  support  the 
doctrine  that  the  riparian  owner  has  the  right  to  use 
all  the  water  which  it  is  necessary  for  him  to  employ  for 
any  purpose,  and  to  cut  and  remove  the  ice  which  may 
form  upon  the  stream  adjoining  his  land,  in  any  quan- 
tity or  to  any  extent  for  his  own  use,  or  to  store  for  sale, 
provided  he  does  not,  by  so  doing,  diminish  the  flow  of 
water,  below  what  is  required  to  successfully  operate 
or  run  the  mill  below." 

The  rule  is  stated  to  be,  "The  bed  of  an  unnavi- 
gable  fresh  water  stream,  pond  or  lake,  is  the  sub- 
ject of  private  ownership,  and  the  OT^ners  of  such  bed 
have  the  exclusive  right  to  harvest  the  ice  forming  there- 
on. The  right  of  a  riparian  owner  to  have  the  stream 
which  bounds  or  goes  through  his  land  flow  in  its  nat- 
ural state,  regards  the  quality  as  well  as  the  quantity  of 
water,  and  a  lower  riparian  owner  may  maintain  an 
action  for  damages  against  persons  above  him^  or  re- 
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strain  them  from  polluting  such  streams  to  the  injury 
of  the  ice  which  he  is  entitled  to  gather  therefrom.  The 
general  rule  is  that  the  title  to  unharvested  ice  is  in  the 
owner  or  lessee  of  the  water  on  which  it  forms :  15  Cyc. 
908,  and  this  is  sustained  by  many  cases: 

In  StaufiEer  v.  Miller  Soap  Co.,  151  Pa.  330,  the  judg- 
ment  was  reversed,  but  the  case  clearly  shows,  that  court 
and  counsel,  considered  the  title  to  the  ice  as  being  in 
the  plaintiff,  the  court  saying — The  only  question  in 
this  case  about  which  there  appears  to  be  a  serious  con- 
troversy was  in  the  value  of  the  ice  crop  destroyed,  and 
this  involved  an  inquiry  as  to  its  quantity.  The  correct 
rule  for  ascertainment  of  the  damages  is  given,  and  it  in- 
eludes  such  evidence  as  was  rejected  in  this  case,  under 
the  first,  second  and  third  assignments  of  error.  The 
meagerness  of  the  testimony  as  to  thickness  of  the  ice, 
its  market  value  and  amount,  was  due  to  the  exclusion 
of  the  testimony  offered  for  that  purpose. 

The  cases  relied  on  by  the  appellee,  are  ones  where  the 
lower  riparian  owner  complains  of  a  diversion  or  dim- 
inution of  volume  of  the  water  to  which  he  is  entitled, 
and  do  not  apply  to  the  question  involved  here,  where 
there  is  no  challenge  to  the  title  to  the  land  of  the  plain- 
tiff, or  the  water  in  the  stream  as  it  passes  through  her 
land,  or  any  complaint  by  a  lower  riparian  owner.  The 
injury  caused  by  allowing  sewage  to  drain  into  the 
stream  while  flowing  full,  would  be  a  substantial  one, 
and  we  see  no  reason  why  the  pollution  of  the  ice  formed 
thereon  would  not  be  equally  an  actual  injury  if  clearly 
proved  by  competent  evidence. 

In  Filbert  v.  Deckert,  22  Pa.  Superior  Ct.  362,  as 
stated  by  Judge  Porter,  the  question  was — the  only  in- 
jury to  the  property  of  the  plaintiff  suggested  by  the  evi- 
dence was  the  diminution  of  the  water  power  and  the 
question  raised  in  this  case  was  not  before  the  court  in 
any  form. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 
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Kilcullen  Appellant,  v.  Webster. 

Municipalities — Sewers — Assessments  —  City  of  Philadelphia — 
Acts  of  April  S,  1864,  P.  L,  824,  and  March  27, 1866,  P.  L.  791. 

Under  the  Acts  of  April  3,  1864,  P.  L.  324,  and  March  27, 1866, 
P.  L.  791,  the  City  of  Philadelphia  has  the  power  to  en^ct  an  ordi- 
nance requiring  a  sewer  frontage  charge  of  $1.60  per  foot  to  be  paid 
for  a  permit  to  connect  properties  with  a  sewer  which  had  been 
constructed  out  of  the  general  funds  of  the  city  in  the  bed  of  a 
street  which  had  been  placed  on  the  cily  plan,  but  not  opened  to 
public  use. 

Argued  Oct.  21, 1915.  Appeal,  No.  300,  Oct.  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
Co.,  June  T.,  1915,  No.  3338,  overruling  demurrer  to  de- 
fendant's return  to  writ  of  alternative  mandamus  in  case 
of  Patrick  J.  Kilcullen  v.  George  S.  Webster,  Chief  of 
the  Bureau  .of  Surveys  of  the  City  of  Philadelphia,  and 
Morris  L.  Cooke,  Director  of  Public  Works  of  said  city. 
Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kephart  and  Trbxlbr,  J  J.    Affirmed. 

Petition  for  mandamus. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  overruling  plaintiff's  demurrer 
to  defendant's  return  to  a  writ. 

William  E,  Caveny,  for  appellant,  cited:  Harriott 
Ave.,  24  Pa.  Superior  Ct.  597 ;  Hammett  v.  Philadelphia, 
65  Pa.  146;  Harrisburg  v.  Segelbaum,  151  Pa.  172;  West 
Third  Street  Sewer,  187  Pa.  565;  Erie  v.  Russell,  148 
Pa.  384;  Bowser  v.  Philadelphia,  41  Pa.  Superior  Ct. 
515;  Meyler  v.  Meadville,  23  Pa.  C.  C.  R.  119. 

Henry  Baur,  Assistant  City  Solicitor,  with  him  Mi- 
chael J.  Ryan,  City  Solicitor,  for  appellees,  cited :  Spring 
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St  Sewer,  5  D.  R.  373 ;  Com.,  ex  rel.,  Taylor  v.  Wagner, 
24  W.  N.  C.  171;  Philadelphia  v.  Cooke,  30  Pa.  56;  Bos: 
well  V.  Philadelphia,  15  W.  N.  C.  169;  Gilham  v.  Real 
Estate  Title,  Etc.,  Co.,  203  Pa.  24. 

Per  Curiam,  July  18, 1916 : 

The  plaintiflf's  petition  alleged  his  ownership  of  a  de- 
scribed tract  of  land;  the  city's  construction  of  a  sewer 
through  the  land  in  the  bed  of  a  street  which  had  been 
placed  on  the  city  plan,  but  not  opened  to  public  use; 
payment  of  the  cost  of  the  sewer  out  of  the  general  funds 
of  the  city,  no  special  assessments  against  abutting  prop- 
erties haying  been  made;  a  provision  of  the  city  ordi- 
nance of  January  9,  1908,  under  which  the  sewer  was 
constructed,  that  "no  permit  shall  be  issued  for  the 
sewerage  of  properties  on  the  line  of  said  sewers  until 
the  regular  frontage  charges  shall  have  been  paid"; 
refusal  of  the  plaintiffs  application  for  permits  to  con- 
nect two  houses  with  the  sewer,  until  the  regular  sewer 
frontage  charge  of  $1.50  per  foot  should  be  paid;  and 
the  unconstitutionality  of  the  above  quoted  provision  of 
the  ordinance.  The  return  to  the  alternative  writ  of 
mandamus,  which  was  issued  on  the  petition,  admitted 
all  the  averments  of  fact,  but  denied  the  conclusions  and 
inferences  of  law  set  forth  in  the  petition,  and  averred 
that  the  provision  of  the  ordinance  requiring  payment 
of  the  frontage  charges  before  the  issuance  of  permits 
for  sewer  connections  is  valid  and  constitutional.  This 
appeal  is  from  the  court's  order  overruling  the  plaintifiPs 
demurrer  to  the  return. 

The  Act  of  April  3,  1864,  P.  L.  324,  empowered  the 
City  of  Philadelphia  to  construct  sewers  in  the  streets 
of  the  city,  and  to  charge  therefor  the  sum  of  seventy- 
five  cents  for  each  lineal  foot,  against  each  front,  the 
same  to  be  recovered  as  liens  for  the  laying  of  water 
pipe  were  then  recovered  in  the  city,  and  with  the  same 
allowajice  for  corner  lots.  The  Act  of  March  27,  1865, 
P.  L.  791,  repealed  the  Act  of  1864  so  far  as  limitation  of 
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the  amount  of  the  charge  was  concerned,  and  provided 
that  "hereafter  all  the  said  charges  and  rates  shall  be 
fixed,  from  time  to  time,  by  ordinance  of  councils."  By 
general  ordinance  of  February  16,  1869,  the  charge  was 
fixed  at  f  1.50  per  lineal  foot.  In  view  of  th(B  numerous 
decisions  directly  on  the  point,  the  validity  of  these  acts 
and  the  general  ordinance  of  1869  is  not  an  open  ques- 
tion: City  orf  Philadelphia  v.  Sellers,  6  Philadelphia, 
253;  Stroud  v.  Philadelphia,  61  Pa.  255;  Lea  v.  Phila- 
delphia, 80  Pa.  315 ;  Philadelphia  v.  Jewell,  135  Pa.  329 ; 
Philadelphia  v.  Coates,  18  Pa.  Superior  Ct.  418;  Phila- 
delphia V.  Townsend,  231  Pa.  191.  The  principle  was 
thus  stated  by  Justice  Mitchell  in  Jewell  v.  Philadel- 
phia, supra:  ^'The  city  now  collects  from  the  property 
owners,  not  the  value  of  the  work,  but  its  costs  as  fixed 
by  ordinance ;  and  this  mode  of  ascertaining  and  fixing 
the  cost  is  sustained  on  the  ground  of  public  necessity 
and  convenience,  inherent  in  all  rational  taxation,  that 
there  should  be  a  settled,  ascertained,  uniform  and  prac- 
ticable method  of  computing  the  amount  due  by  the  tax- 
payer." But  the  power  conferred  by  the  Act  of  1864  to 
construct  sewers  and  to  charge  the  cost  against  the  abut- 
ting property  owners  and  enforce  the  charge  by  lien,  by 
the  terms  of  the  act,  extends  only  to  "streets  of  the  city,'' 
which  words,  upon  the  reasoning  in  Coxe  v.  Philadel- 
phia, 47  Pa.  9,  and  Wistar  v.  Philadelphia,  71  Pa.  44, 
do  not  include  the  street  in  question.  "Though  laid  out 
it  is  not  a  street  within  the  meaning  of  the  acts  author- 
izing the  construction  of  sewers  in  the  streets  of  the  city 
at  the  expense  of  the  owners  of  the  property  fronting 
thereon,  until  it  has  been  opened  by  authority  of  law" : 
WILLLA.MS,  J.,  in  Wistar  v.  Philadelphia,  supra.  It  does 
not  necessarily  follow  from  the  nonapplicability  of  the 
Act  of  1864  to  streets  laid  out,  but  not  opened,  that  the 
city  was  without  power  to  construct  this  sewer.  A 
municipial  corporation  has  power  to  make  sewers,  with- 
out any  special  authority  given  with  that  view :  Fisher 
V.  Harrisburg,  2  Grant  291.     Moreover,  it  is  not  neces- 
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sary  to  rest  the  decision  of  the  present  case  on  the  inher- 
ent or  implied  power  of  the  city  to  construct  a  sewer 
through  private  property  when  necessary.  This  power 
was  expressly  given  by  the  Act  of  February  18,  1769,  1 
Sm.  Laws  284;  was  confirmed  and  continued  by  the 
subsequent  Acts  of  March  11,  1789,  2  Sm.  L.  462;  April 
2,  1790,  2  Sm.  L.  526,  and  February  2,  1854,  P.  L.  25, 
(Bromley  v.  Philadelphia,  8  Pa.  C.  C.  R.  600) ;  and  was 
not  annulled  by  any  late^r  act.  There  can  be  no  doubt 
as  to  the  power  of  the  city  to  construct  the  sewer,  though 
the  street  had  not  been  open  to  public  use,  and  no  ques- 
tion is  raised  as  to  the  regularity  of  its  exercise.  But 
the  city  was  under  no  obligation  to  the  abutting  property 
owners  to  provide  a  sewer  for  the  drainage  of  their  prop- 
erties, and  consequently  was  under  no  obligation  toper- 
mit  them  to  use  it  for  that  purpose,  except  upon  com- 
pliance by  them  with  the  reasonable  conditions  which 
the  city  councils,  in  the  exercise  of  a  sound  discretioh, 
saw  fit  to  impose.  The  question  was  directly  raised  and 
fully  argued  in  Fisher  v.  Harrisburg,  supra,  and  was 
elaborately  considered  by  Judge  Pearson  of  the  Com- 
mon Pleas  and  by  the  Supreme  Court  on  writ  of  error. 
In  sustaining  the  ordinance  Judge  Pearson  said: 
*^Every  by-law  must  be  reasonable ;  or  rather  taken  neg- 
atively, it  must  not  be  unreasonable.  We  can  see  noth- 
ing unreasonable  in  requiring  those  who  use  a  drain  to 
pay  for  its  use."  Later  in  his  opinion  he  said:  "We 
have  no  doubt  of  the  power  of  the  borough  officers  to  fix, 
by  law,  the  price  which  shall  be  paid  for  using  this 
sewer,  as  well  as  for  a  stall  in  the  marke^house;  and 
neither  is  in  the  nature  of  a  tax.''  On  writ  of  error  this 
just  and  equitable  doctrine  was  fully  affirmed  by  the 
Supreme  Court  in  the  following  terms:  "A  municipal 
corporation  has  power  to  make  sewers,  without  any 
special  authority  given  with  that  view,  and  having  made 
them,  it  may  by  general  rules,  independent  of  its  general 
taxing  power,  regulate  the  use  of  them  and  the  price  at 
which  any  private  person  may  tap  them,  and  protect 
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them  by  proper  penalties,  against  invasion  or  injury." 
So  here,  while  the  condition  imposed  by  the  ordinance  of 
January  9,  1908,  is  not  supported  by  the  city's  power 
of  taxation,  it  is  supported  by  an  equally  well  estab- 
lished power.  The  reasonableness  of  the  amount  that 
the  property  owners  must  pay  to  obtain  permission  to 
use  the  sewer  is  not  brought  in  question  by  the  plead- 
ings; but  it  is  not  out  of  place  to  remark  that  the  con- 
dition that  he  shall  pay  the  same  amount  per  foot  front 
as  abutters  on  sewers  laid  in  opened  city  streets  are  re- 
quired to  pay  (which  is  what  the  provision  of  the  ordi- 
nance amounts  to)  is  not  prima  facie  unreasonable.  In 
fact  a  very  plausible  argument  is  made  by  the  appellee's 
counsel,  that  it  is  less  onerous  because  the  property 
owner  is  not  compelled  to  pay  until  the  occasion  for  his 
use  of  the  sewer  arises.  Nor  is  it  perceived  that  an  in- 
vidious discrimination  is  made  against  any  one  by  the 
ordinance,  or  that  there  is  any  improper  classification. 
All  persons  are  treated  alike;  therefore  the  principle 
recognized  and  applied  in  Bowser  v.  Philadelphia,  41 
Superior  Court  515,  does  not  control.  It  is  to  be  ob- 
served, in  conclusion,  that  the  limitations  of  the  powers 
conferred  upon  municipal  corporations  are  that  they 
must  be  exercised  in  a  reasonable,  lawful  and  constitu- 
tional manner.  "If  these  limitations  are  not  trans- 
gressed, courts  cannot  interfere  with  the  ordinances  of 
the  municipality,  for  the  mayor  and  council  must  be 
left  to  a  reasonable  discretion,  and,  for  the  prop^  and 
wholesome  exercise  thereof  they  are  accountable,  not  to 
the  courts,  but  to  the  people  they  represent" :  O'Maley  v. 
Freeport  Borough,  96  Pa.  24 ;  Wilkes-Barre  Garabed,  11 
Pa.  Superior  Ct.  355.  "Where  the  municipal  legislature 
has  authority  to  act,  it  must  be  governed,  not  by  our,  but 
by  its  own  discretion ;  and  we  shall  not  be  hasty  in  con- 
victing them  of  being  unreasonable  in  the  exercise  of  it" : 
Fisher  v.  Harrisburg,  2  Grant  291. 

This  appeal  is  from  an  interlocutory  order,  and  should 
either  be  dismissed  for  that  reason  or  treated  as  an  in- 
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vitation  to  enter  such  judgment,  if  possible,  as  will  end 
the  proceeding.  As  the  ease  turns  exclusively  on  a  ques- 
tion of  law  arising  on  the  facts  alleged  in  the  petition, 
and  has  been  fully  argued,  and  no  right  of  the  plaintiff 
can  possibly  be  subserved  by  sending  the  case  back  for 
further  proceeding,  the  latter  course  will  be  pursued. 

The  order  is  aflBrmed  and  the  petition  dismissed  at  the 
cost  of  the  appellant 


Eoush,  Appellant,  v.  Northumberland  County. 

Constitutional  law — Title  of  act — Fees  of  justices  of  the  pe<ice — 
New  burdens  imposed  upon  counties — Act  of  April  2S,  1909,  F.  Z. 
160. 

Where  an  act  places  upon  counties  new  hurdens,  without  an  in- 
tention so  to  do  being  clearly  indicated  in  the  title  of  the  act  in 
question,  the  act  as  it  relates  to  those  particular  burdens  is  un- 
constitutional. 

The  Act  of  April  23,  1909,  P.  L.  160,  entitled  "An  act  to  regu- 
late and  estimate  the  fees  to  be  charged  by  justices  of  the  peace,*' 
is  unconstitutional,  in  so  far  as  it  attempts  to  impose  upon  counties 
the  burden  of  paying  to  justices  of  the  peace  a  fee  of  two  dollars 
in  each  case  of  summary  conviction. 

Argued  Oct.  27,  1915.  Appeal,  No.  293,  Oct  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Northumberland 
Co.,  Feb.  T.,  1914,  No.  147,  for  defendant  on  case  stated 
in  suit  of  Earl  M.  Roush,  Justice  of  the  Peace,  v.  Nor- 
thumberland Co.  Before  Rice,  P.  J.,  Orlady,  Head, 
Henderson,  Kephart  and  Trexler,  JJ.    AflSrmed. 

Case  stated  to  determine  the  liability  of  the  county  to 
pay  certain  costs. 

From  the  case  stated  it  appeared  that  during  the  year 
1914  the  plaintiff,  a  justice  of  the  peace,  heard  one  hun- 
dred and  fifty  summary  conviction  cases,  in  which  the 
several  defendants  pled  guilty,  failed  to  pay  their  fines 
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and  costs,  and  were  committed  to  the  Northumberland 
County  jail.  Each  of  these  prosecutions  was  brought 
under  one  of  the  following  three  Acts  of  Assembly  of  the 
Commonwealth  of  Pennsylvania,  viz:  Act  of  June  11, 
1879,  P.  L.  152,  Act  of  May  2, 1901,  P.  L.  132,  and  Act  of 
April  14, 1905,  P.  L.  169.  The  defendants  were  released 
from  jail  by  the  warden  at  the  expiration  of  their  re- 
spective terms  of  imprisonment.  Neither  the  defendants 
nor  any  other  person  paid  the  costs  of  the  justice  of  the 
peace.  Demand  was  made  by  the  justice  of  the  peace 
upon  the  County  of  Northumberland  for  the  payment 
of  f2  on  each  of  the  ca^s  under  the  Justices'  Fee 
Bill  contained  in  the  Act  of  April  23,  1909,  P.  L. 
160.  Payment  was  refused  by  the  county.  Whereupon 
the  justice  of  the  peace  brought  this  suit  On  March  26, 
1914,  a  case  stated  was  filed. 

The  court  in  an  opinion  by  Cummings,  P.  J.,  held  that 
the  Act  of  April  23,  1909,  P.  L.  160,  was  unconstitu- 
tional, and  entered  judgment  for  defendant. 

Error  assigned  was  the  judgment  of  the  court. 

Earl  M.  Roush  and  J.  Fred  Schaeffer,  for  appellant. — 
The  act  is  constitutional :  Bradbury  v.  Wagenhorst,  54 
Pa.  180;  Union  Imp.  Co.  v.  Com.,  69  Pa.  140;  Com.  v. 
Jones,  4  Pa.  Superior  Ct  362;  McLaughlin  v.  Jefferson 
County,  23  Dist.  Rep.  479 ;  Pyle  v.  County,  63  Pitts.  221. 

Charles  M.  Clement,  with  him  J.  H.  McDevitt,  County 
Solicitor,  for  appellee,  cited :  Dougherty  v.  Cumberland 
County,  26  Pa.  Superior  Ct.  610;  Bennett  v.  Sullivan 
County,  29  Pa.  Superior  Ct.  120;  Quinn  v.  Cumberland 
County,  162  Pa.  55;  Daily  v.  Potter  County,  203  Pa, 
593;  Bradford  County  v.  Wells,  125  Pa.  319. 

Per  Curiam,  July  18,  1916 : 

This  appeal  involves  the  constitutionality  of  certain 
items  of  the  Act  of  April  23,  1909,  P.  L.  160,  relating  to 
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the  fees  of  justices  of  the  peace  for  summary  convictions. 
The  title  of  the  act  is  as  follows :  "To  regulate  and  estab- 
lish the  fees  to  be  charged  by  justices  of  the  peace. 

''    The  act  provides  for  fees  in  civil  and  criminal 

proceedings  and  other  miscellaneous  fees  not  of  a  legal 
nature.  The  item  with  which  we  are  concerned  is :  "In 
all  cases  of  summary  conviction  heard  and  disposed  of, 
to  be  allowed  and  paid  by  the  county  (if  under  any  act 
of  the  legislature)  two  dollars :  Provides,  that  this  shall 
nofapply  to  the  payment  of  costs  in  summary  conviction 
cases  that  are  now  or  may  hereafter  be  otherwise  pro- 
vided for."  This  item  is  found  among  a  number  of  other 
items  specifying  the  amount  to  be  charged  in  various 
matters.  It  is  urged  that  the  title  to  the  act  violates 
Section  3,  of  Article  III,  of  the  Constitution,  in  not  speci- 
fying by  whom  the  above  fees  were  to  be  paid.  It  .has 
been  repeatedly  held  that  where  an  act  places  upon  coun- 
ties new  burdens,  without  an  intention  so  to  do  being 
clearly  indicated  in  the  title  of  the  act  in  question,  the 
act  as  it  relates  to  those  particular  burdens  is  unconsti- 
tutional: Road  in  Phcenixville,  109  Pa.  44;  Pierie  v. 
Philadelphia,  139  Pa.  573;  Baker  v.  Warren  County,  11 
Pa.  Superior  Ct.  170;  Dailey  v.  Potter  County,  203  Pa. 
593;  Bennett  v.  Sullivan  County,  29  Pa.  Superior  Ct. 
120;  Quinn  v.  Cumberland  County,  162  Pa.  55;  Alms  v. 
Indiana  County,  45  Pa.  Superior  Ct.  137.    . 

The  question  arose  from  the  authority  to  collect  costs 
in  prosecutions  brought  under  the  Act  of  June  11, 1879, 
P.  L.  152,  an  act  to  prevent  illegal  train  riding;  the  Act 
of  April  14,  1905,  P.  L.  169,  an  act  to  prevent  illegal 
trespass  upon  lands  posted  with  notices ;  and  the  Act  of 
May  2, 1901,  P.  L.  132,  an  act  to  punish  loud,  boisterous 
and  unseemly  noises  on  streets  and  highways.  Each  act 
was  complete  in  itself  in  providing  for  the  oflfenses  men- 
tioned, the  enforcement  of  the  act,  and  the  final  disposi- 
tion of  the  case.  All  are  summary  convictions  and  the 
appellant  admits  that  there  was  no  liability  on  the 
<rounty  for  his  costs  prior  to  the  Act  of  1909.     Neither 
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the  county  nor  the  district  attorney's  office  were  con- 
cerned with  tl^e  oflfenses.  They  were  each  in  the  nature 
of  private  prosecutions  to  redress  offenses  with  which  the 
public  at  large  was  not  generally  concerned,  or,  as  in  the 
act  punishing  disorderly  conduct,  giving  to  local  munici- 
palities an  authority  usually  exercised  in  boroughs  and 
cities  through  their  municipal  officers  by  ordinance.  To 
entitle  the  appellant  to  recover  such  charge  he  must  point 
to  an  act  of  assembly  permitting  it  as  the  county  can 
only  be  liable  for  costs  by  virtue  of  a  statutory  direc- 
tion :  Dougherty  v.  Cumberland  County,  26  Pa.  Superior 
Ct  610. 

The  title  in  question  gives  notice  that  it  will  regulate 
and  establish  fees  of  justices  of  the  peace.  The  thought 
conveyed  by  the  words  ^^regulate  and  establish"  would  be 
to  fix  and  determine  the  amount  thereof.  It  does  not 
indicate  how  or  by  whom  such  fees  are  to  be  paid.  The 
act  does  not  attempt  to  define  any  crime  or  the  punish- 
ment thereof.  Where  prior  legislation  dealt  with  the 
several  items  mentioned  in  the  act  and  directed  their 
payment,  or  where  general  acts  dealt  with  the  subject  of 
costs  and  directed  the  manner  of  payment,  the  title  to 
the  present  act  would  no  doubt  be  sufficient  to  cover  such 
items  as  contained  in  the  present  bill.  But  where  an  at- 
tempt is  made  to  impose  on  the  county  a  new  charge  for 
costs  where  none  before  existed,  and  by  such  charge  re- 
lieve defendants  or  prosecutors  from  liability  for  the 
costs  to  the  justice,  the  title  under  our  decisions  must 
contain  a  reasonable  notice  of  such  intention.  While  the 
amount  of  the  fee  provided  in  the  act  is  comparatively 
small,  these  offenses  become  numerous  and  the  charge  be- 
comes quite  a  burden  on  the  county.  Its  officials  should 
have  a  reasonable  opportunity  to  know  that  they  are  ex- 
pected to  meet  that  burden  and  provide  for  it  as  they 
provide  for  the  payment  of  all  the  expenses  of  the  county. 
The  cases  relied  on  by  the  appellant  may  be  distinguished 
in  that  they  were  for  fees  which  had  been  in  some  man- 
ner provided  for  by  pre-existing  legislation  and  are 
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within  the  exception  as  pointed  out  by  Judge  Pobtbe  in 
Bennett  v.  Sullivan  County,  supra. 

In  sustaining  the  view  of  the  court  below  as  to  the  un- 
constitutionality of  the  item  quoted  with  respect  to  the 
acts  of  assembly  mentioned,  it  is  unnecessary  to  consider 
the  other  questions  raised  by  the  appellant. 

The  j udgment  is  affirmed. 


Montgomery's  Estate. 

Taxation — Collateral  inheritance  tax — Estates  for  life — Estates 
in  remainder — Act  of  May  %  1887,  P,  L.  79. 

An  appraisement  for  collateral  inheritance  tax  of  the  whole 
estate  of  a  testator  cannot  be  sustained,  where  it  appears  that  the 
will  created  life  estates  and  estates  in  remainder,  and  the  will 
itself  shows  that  the  persons  who  would  ultimately  take  the  re- 
mainders cannot  be  ascertained  until  after  the  death  of  the  life 
tenants.  Such  an  appraisement  cannot  be  sustained  because  per- 
sons who  might  be  remaindermen  did  not  enter  security  or  offer 
to  enter  security  for  the  payment  of  the  tax. 

Section  3  of  the  Act  of  May  6,  1887,  P.  L.  79,  applies  to  a  case 
where  both  the  life  tenant  and  the  remaindermen  are  collaterals. 

Where  a  will  creates  both  life  estates  and  estates  in  remainder, 
it  is  the  duty  of  the  appraiser  to  make  an  appraisement  of  the  life 
interest.  If  he  fails  to  do  so  and  appraises  the  whole  estate  for 
the  tax,  the  appraisement  will  be  set  aside. 

In  Section  6  of  the  Act  of  May  6, 1887,  P.  L.  79,  the  words  "upon 
a  condition  or  contingency"  are  to  be  construed  so  as  to  relate 
to  the  estate  "for  life  or  for  a  term  of  years,  or  for  any  other 
limited  period,"  previously  mentioned.  They  are  not  to  be  con- 
strued as  referring  to  a  separate  estate  given  upon  a  contingency 
or  condition. 

Where  a  testator  gives  a  life  estate  in  his  personal  property  to  his 
brother,  followed  by  a  life  estate  to  his  niece  with  remainder  to  her 
children,  if  any  survive  her,  and  if  none,  then  a  remainder  to  the 
male  relatives  of  his  father  bearing  the  family  name  living  at 
the  death  of  the  brother  and  niece,  or  the  survivor  of  them,  an  ap- 
praisement of  the  whole  estate  for  collateral  tax  purposes  is  im- 
proper. The  life  estate  should  be  appraised  and  taxed,  but  the 
appraisement  of  the  remainder  must  be  postponed  until  it  is  as- 
certained who  the  remaindermen  are  to  be. 
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Argued  Nov.  8,  1915.  Appeal,  No.  17,  Oct.  T.,  1915, 
by  Peoples  Trust  Company  of  Lancaster,  Trustee  of  Mil- 
lard F.  Montgomery  and  Edith  Curry,  from  decree  of 
O.  C.  Lancaster  Co.,  Sept.  T.,  1914,  No.  68,  dismissing 
exceptions  to  adjudication  in  Estate  of  John  C.  Mont- 
gomery, deceased.  Before  Rice,  P.  J.,  Orlady,  Head, 
PoBTBB,  Henderson,  Kephart  and  Trexler,  JJ.  Re- 
versed. 

Exceptions  to  adjudication.    Before  Smith,  P.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  dismissing  exceptions  to  adju- 
dication. 

Frank  8.  Qroff,  for  appellant. — The  appraisement  was 
improper:  Burkhart's  Est.,  25  Pa.  Superior  Ct  515; 
Coxe's  Est.,  181  Pa.  360;  Coxe's  Est,  193  Pa.  100;  Jew- 
eirs  Est.,  235  Pa.  123;  Cooper's  Est.,  127  Pa.  435. 

The  tax  on  the  life  estates  must  be  paid  by  the  life 
tenants :  Brown's  Est.,  208  Pa.  161 ;  Penn-GaskelPs  Est. 
(No.  1),  208  Pa.  342;  Henris's  Est.,  53  Pa.  Superior  Ct. 
633;  Burkhart's  Est.,  25  Pa.  Superior  Ct.  514. 

M.  E.  Musser,  for  appellees. 

Opinion  by  Trexler,  J.,  July  18, 1916 : 

John  C.  Montgomery  in  the  third  paragraph  of  his 
will  placed  his  personal  estate  in  the  hands  of  a  trustee, 
and  directed  that  the  net  income  of  the  estate  be  paid  to 
his  brother,  M.  P.  Montgomery,  during  his  natural  life, 
and  at  his  death,  to  a  niece,  Edith  Curry,  during  her 
natural  life,  and  at  the  death  of  the  said  M.  P.  Mont- 
gomery or  Edith  Curry,  or  the  survivor  of  them,  he  be- 
queathed the  principal  unto  the  children  of  the  said 
Edith  Curry,  if  any  were  left  to  survive  her,  and  if  no 
children  were  left  to  survive  her,  then  he  directed  said 
trustee  to  convert  the  property  into  cash,  and  the  bal- 
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ance  remaining  was  to  be  given  to  all  his  male  relatives 
named  Montgomery,  descendants  of  his  father,  A.  J. 
Montgomery,,  deceased,  living  at  the  death  of  the  said 
M.  F.  Montgomery  and  Edith  Curry  or  the  survivor  of 
them,  share  and  share  alike. 

It  will  be  perceived  that  there  was  a  life  estate  in  M. 
F.  Montgomery,  followed  by  a  life  estate  in  Edith  Curry, 
a  remainder  to  her  children,  if  any  survived  her,  and  if 
none,  then  a  remainder  to  the  male  relatives  of  his  father 
who  bore  the  name  of  Montgomery  living  at  the  death  of 
the  said  M.  F.  Montgomery  and  Edith  Curry  or  the  sur- 
vivor of  them. 

The  register  of  wills  of  Lancaster  County  appointed 
an  appraiser  to  value  and  appraise  the  real  estate  of  the 
decedent.  He  appraised  both  the  real  estate  and  per- 
sonal property,  the  latter  being  fixed  at  the  sum  of 
121,051.05.  The  court  allowed  the  collateral  inherit- 
ance tax  on  the  entire  amount. 

The  question  is  whether  the  entire  personal  estate  is 
subject  to  the  tax,  M.  P.  Montgomery  and  Edith  Curry 
being  still  in  life,  or  whether  the  collateral  inheritance 
tax  on  the  estate  passing  to  the  remaindermen  must  be 
paid  after  the  expiration  of  the  life  estates.  Under  Sec- 
tion 3,  Act  of  May  6,  1887,  P.  L.  79,  it  is  provided  that 
bequests  to  collaterals  to  take  effect  in  possession  after 
the  expiration  of  one  or  more  life  estates,  shall  not  be 
taxable  or  bear  interest  until  the  persons  liable  for  the 
same  shall  come  into  actual  possession  after  the  termi- 
nation of  the  estates  for  life,  and  the  tax  shall  be  assessed 
upon  the  value  of  the  estate  at  the  time  the  right  of  pos- 
session accrues  to  the  owner.  Under  the  proviso  of  said 
section,  the  owner  has  the  right  to  anticipate  the  time 
for  the  payment  of  the  tax  and  in  such  case  the  tax  is 
assessed  on  the  value  of  the  estate  at  the  time  of  pay- 
ment after  deducting  the  value  of  the  life  estate.  There 
is  a  further  proviso,  that  the  owner  of  any  personal 
estate  shall  make  a  full  return  of  the  same  to  the  regis- 
trar of  wills  of  the  proper  county  within  one  year  after 
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the  death  of  the  decedent,  and  within  that  time  enter 
into  security  for  the  payment  of  the  tax  to  the  satis- 
faction of  such  register,  and  in  case  of  failure  so  to  do, 
the  tax  shall  be  immediately  payable  and  collectible. 

Under  the  terms  of  the  will  before  us,  we  cannot  tell 
who  will  ultimately  take  the  estate,  and  therefore  under 
the  rule  laid  down  in  Coxe's  Est.,  193  Pa.  100,  the  second 
proviso  of  the  above  section  is  incapable  of  application. 
In  this,  as  in  that  case,  it  is  not  possible  now  to  say 
who  the  remaindermen  will  be  who  will  take  the  estate. 
We  cannot  now  tell  whether  the  children  of  Edith  Curry 
will  be  the  beneficiaries  under  the  will  or  whether  the- 
estate  will  go  to  the  male  relatives  of  decedent's  father 
bearing  the  name  of  Montgomery.  The  court  allowed 
the  tax  against  the  entire  personal  estate,  assigning  as 
reasons  for  his  action  the  following :  First,  we  quote  the 
language  of  the  court.  "We  might  stop  here  and  dismiss 
the  exceptions  for  the  'owners'  of  the  'personal  estate' 
have  not  entered  'into  security  for  the  payment  of  the 
tax'  and  it  has  not  been  offered  as  a  reason  for  not  hav- 
ing done  so  that  they  cannot  be  ascertained  and  identi- 
fied immediately,  as  in  Coxe's  Est,  193  Pa.  100."  We 
cannot  see  how  the  beneficiaries  under  the  will  who  are 
to  be  the  ultimate  objects  of  its  provisions  can  be 
charged  with  not  having  offered  as  a  reason  for  not  hav- 
ing furnished  a  bond  that  they  cannot  be  ascertained  and 
identified  immediately.  This  would  be  an  absurdity. 
The  very  provisions  of  the  will  show  us  that  the  persons 
who  are  to  take  the  estate  cannot  now  be  determined.  As 
in  Coxe's  Est.,  supra,  "the  solution  of  the  question  re- 
quires only  an  examination  of  the  will  of  the  testator  to 
learn,  if  we  can,  who  are  the  persons  who  are  to  take  the 
collateral  estate  in  remainder  after  the  determination  of 
the  life  estate"  and  "how  is  it  possible  now  to  say  who 
those  persons  are  or  who  they  will  be."  If  they  cannot 
now  be  ascertained,  how  can  they  be  charged  with  a  fail- 
ure to  maintain  their  rights? 

Second,  The  court  holds  that  Section  3  has  no  appli- 
Vol,  Lxra— 21 
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cation  when  both  the  life  tenant  and  the  remaindermen 
are  collaterals.  We  see  no  reason  for  thus  holding. 
Under  Section  12  of  the  act,  it  is  the  duty  of  the  regis- 
trar of  wills  to  appoint  an  appraiser  to  appraise  the 
estate,  "and  it  shall  further  be  the  duty  of  such  ap- 
praiser to  assess  and  fix  the  cash  value  of  all  annuities 
and  life  estates  growing  out  of  said  estate,  upon  which 
annuities  and  life  estates  the  collateral  inheritance  tax 
shall  be  immediately  payable  out  of  the  estate  at  the  rate 
of  such  valuation." 

The  law  recognized  the  estates  for  life  and  in  remain- 
der as  liable  each  for  its  own  tax,  and  neither  as  liable 
for  the  other.  The  Act  of  March  11, 1850,  P.  L.  170,  Sec- 
tion 1,  provided  that  in  all  cases  where  there  was  a  be- 
quest to  collateral  relatives  liable  to  the  tax  to  take  ef- 
fect in  possession,  after  the  expiration  of  life  estates  they 
could  abide  the  actual  possession  of  the  estates  provided 
they  entered  security.  The  Act  of  1887,  Section  3  above 
referred  to,  reenacts  that  part  of  the  Act  of  1850  and  uses 
the  same  words,  "in  all  cases,  etc."  Wherever  there  is  a 
postponement  of  the  actual  enjoyment  of  the  estate  by 
reason  of  the  erection  of  a  preceding  life  estate  there  shall 
be  no  tax  collectible  until  possession  accrues,  and  this 
the  legislature  has  declared  is  to  be  so  in  all  cases.  We  do 
not  feel  warranted  in  the  face  of  the  fact  that  the  Act 
of  1887  recognizes  that  life  estates  and  estates  in  remain- 
der may  each  be  separately  assessed,  to  read  into  the 
act  the  words,  that  the  life  estates  preceding  the  estates 
in  remainder:  must  be  such  as  are  not  taxable  because 
not  held  by  collaterals.  One  thing  stands  out  clearly, 
and  that  is  that  the  remainderman  shall  not  be  com- 
pelled to  pay  the  tax  until  he  takes  the  estate.  The 
nature  of  the  preceding  estates  is  not  the  criterion,  but 
the  postponement  of  the  enjoyment  or  possession  is 
what  determines  the  exemption  from  present  liability. 
In  Brown's  Est,  208  Pa.  161;  Penn-Gaskell's  Est.  (No. 
1),  208  Pa.  342;  and  in  Burkharfs  Est.,  25  Pa.  Superior 
Ct.  514,  both  the  life  estates  and  remainders  were  liable 
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for  the  tax  and  separately  assessed.  In  Penn-GaskelFs 
Est.,  supra,  Judge  Pell  remarked,  "Each  estate,  that  for 
life,  and  that  in  remainder  was  liable  for  its  proportion- 
ate part  of  the  tax." 

Third,  The  court  however  stated  that  proceedings  un- 
der the  third  section  of  the  act  are  not  before  it;  that 
there  was  no  demand  made  to  the  appraiser  for  the  fix- 
ing of  the  value  of  the  life  interest,  and  no  appeal  taken 
as  provided  by  Section  12  of  the  act.  The  diflflculty  how- 
ever that  presents  itself  is  that  the  appraisement  made  in 
this  case  is  not  in  conformity  with  the  act.  It  does  not 
purport  to  be  an  appraisement  of  the  several  interests 
of  the  parties,  and  it  was  the  duty  of  the  appraiser  to 
make  an  appraisement  of  the  life  interests,  and  failing 
to  comply  with  the  requirements  of  the  act,  the  appraise- 
ment was  AS  in  Burkhart's  Est,  25  Pa.  Superior  Ct.  514, 
"no  appraisement  at  all."  There  is  no  proof  that  notice 
was  given  to  any  one  of  the  parties  in  interest,  and  apart 
from  this  as  stated  before,  there  is  nothing  from  which 
the  remaindermen  could  appeal.  As  far  as  the  remain- 
dermen are  concerned,  when  the  estate  finally  passes  to 
them,  the  value  of  it  can  be  fixed  as  required  by  the  act 
The  remaindermen  being  unascertained  and  therefore 
not  being  required  to  file  a  bond,  it  is  hard  to  say  how 
an  appraisement  under  the  Act  of  1887  could  bind  them, 
and  certainly  not  an  appraisement  such  as  appears  in 
the  case  before  us. 

Fourth,  In  further  support  of  his  conclusion,  the 
learned  judge  of  the  Orphans'  Court  decided  that  under 
the  sixth  Section  of  the  Act  of  1887  the  court  has  orig- 
inal jurisdiction  over  the  matters  therein  mentioned, 
and  that  the  case  before  us  falls  within  the  provisions 
of  the  section.  The  section  reads  as  follows:  "If  the 
legacy  subject  to  collateral  inheritance  tax  be  given  to 
any  person  for  life,  or  for  a  term  of  years  or  for  any 
other  limited  period,  upon  a  condition  or  contingency, 
if  the  same  be  money,  the  tax  thereon  shall  be  retained 
upon  the  whole  amount;  but  if  not  money,  application 
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shall  be  made  to  the  Orphans'  Court  having  jurisdiction 
of  the  accounts  of  the  executors  or  administrators  to 
make  apportionment,  if  the  case  requires  it,  of  the  sum 
to  be  paid  by  such  legatees  and  for  such  further  order 
relative  thereto  as  equity  shall  require."  The  court  held 
that  the  words  upon  a  condition  or  contingency  formed 
a  separate  subject,  and  did  not  relate  to  the  estate  "for 
life  or  for  a  term  of  years  or  for  any  other  limited  pe- 
riod." In  other  words  that  a  legacy  given  upon  a  con- 
dition or  a  legacy  given  upon  a  contingency  is  a  separate 
subject  in  this  section  as  much  as  one  given  for  life, 
and  the  words  do  not  qualify  the  words  for  life,  for  a 
term  of  years  or  for  any  other  limited  period.  We  do 
not  so  read  the  section.  If  the  last  clause  were  preceded 
with  the  preposition  *or,'  it  would  express  the  thought 
contended  for,  but  this  section  indicates  that  the  estate 
for  life  or  for  a  term  of  years  or  for  any  other  limited 
period  has  the  qualification  that  it  is  accompanied  by  a 
condition  or  a  contingency,  and  that  it  is  tO'Such  estates 
only  that  the  section  applies.  It  is  provided  in  Section 
12  that  annuities  and  life  estates  shall  be  assessed  at 
their  cash  value  and  the  inheritance  tax  shall  be  im- 
mediately payable.  Section  3  provides,  as  we  have  al- 
ready noticed,  for  estates  in  remainder.  Evidently,  Sec- 
tion 6  is  to  provide  for  a  special  class  of  estates,  namely,  * 
those  upon  condition  or  contingency.  Under  this  sec- 
tion cases  might  arise  in  which  the  ascertainment  of  the 
value  of  the  estates  presently  subjected  to  tax  might  be 
very  difficult,  and  it  is  therefore  provided  in  this  section 
that  the  court  may  use  its  equitable  powers  to  arrive  at 
some  settlement.  In  ordinary  cases  free  from  conditions 
or  contingencies  appraisement  could  readily  be  made. 
The  learned  court  in  adopting  the  construction  it  put 
upon  this  section  relied  in  some  degree  upon  the  punctu- 
ation. This  is  of  no  aid  in  the  interpretation  of  statutes : 
Com,  V.  Gilkeson,  18  Pa.  Superior  Ct  516  (522) ;  Gy- 
ger's  Est,  65  Pa.  311. 
Fifth,  It  is  argued  that  the  remaindermen  lose  noth 
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^S  by  a  present  payment  of  the  tax.  We  need  but  state 
that  we  are  trying  the  right  of  the  State  to  exact  the  tax 
without  the  appraisement  directed  by  law  and  its  right 
to  collect  it  from  the  remaindermen  before  the  expiration 
of  the  life  estates.  If  the  Commonwealth  has  no  present 
right  to  demand  the  tax,  it  cannot  justify  such  demand 
by  saying  that  the  remaindermen  are  no  worse  oflf  if 
they  pay  the  tax  now,  than  if  they  wait  until  the  tax  is 
legally  demandable.  The  case  before  us  must  be  decided 
under  the  Act  of  Assembly.  A  mathematical  calculation 
showing  that  it  is  just  as  profitable  for  them  to  have  the 
tax  paid  out  of  the  estate  now  as  later  can  be  of  no  aid 
to  us  in  construing  the  act.  As  to  the  life  tenants,  the 
amount  of  collateral  inheritance  tax  has  not  been  prop- 
erly ascertained  in  this  proceeding,  and  we  see  nothing 
before  us  that  would  allow  the  decree  of  the  lower  court, 
in  this  respect,  to  stand.  If  the  tax  is  to  be  collected 
from  the  life  tenants  it  must  be  assessed  as  provided  by 
Section  12  of  the  Act  of  1887.  In  our  opinion  the  tax 
cannot  now  be  assessed  against  the  whole  estate. 

The  decree  of  the  lower  court  dismissing  the  excep- 
tions and  confirming  the  adjudications  in  so  far  as  it 
awards  the^  register  of  wills  collateral  inheritance  tax 
to  the  amount  of  $915.72,  is  set  aside,  and  distribution  is 
to  be  made  in  accordance  with  this  opinion.  Appellee 
for  costs. 


Belmont  Stamping  &  Enameling  Co.  v.  Edelson^ 
Appellant. 

Justice  of  the  peace — Appeals — Time. 

Where  a  judgment  of  a  justice  of  the  peace  was  entered  on 
January  28th,  and  the  defendant  on  February  I7th  appeals,  gives 
bail,  and  files  the  justice's  transcript  in  the  prothonotary's  office, 
the  apx>eal  is  taken  in  time,  and  it  is  immaterial  that  the  first  day 
of  the  term  of  Common  Pleas  (February  16th)  had  intervened,  or 
that  the  defendant  had  taken  another  appeal  on  February  12th, 
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gave  bail  but  did  not  receive  the  transcript  from  the  justice  until 
February  16th,  the  first  day  of 'the  next  term,  too  late  in  the  day 
to  file  it. 

Argued  Nov.  9,  1915.  Appeal,  No.  32,  Oct.  T.,  1915, 
by  defendant,  from  order  of  C.  P.  Lancaster  Co.,  March 
T.,  1914,  No.  38,  striking  off  appeal  in  case  of  Belmont 
Stamping  and  Enameling  Co.  v.  Harry  Edelson.  Before 
KiCB,  P.  J.,  Orlady,  Head,  Portbr,  Hbndbrson,  Kbp- 
HART  and  Trbxlbr,  J  J.    Reversed. 

Rule  to  strike  off  appeal.    Before  Landis,  P.  J. 

The  plaintiff  in  its  petition  for  the  rule  averred  as  fol- 
lows: 

That  said  company  obtained  judgment  against  Harry 
Edelson  before  W.  S.  Doebler,  Alderman,  on  Jan.  28, 
1914,  for  f 60.53.  That  on  February  12,  1914,  defendant 
appealed  and  same  day  obtained  a  transcript  of  the  pro- 
ceedings from  the  alderman,  but  that  he  omitted  to  file 
the  same  in  the  Court  of  Common  Pleas  of  Lancaster 
County  on  or  before  February  16,  1914,  which  was  the 
return  day  of  the  next  term. 

That  on  February  17,  1914,  defendant  took  a  second 
appeal  in  same  case  and  entered  bail  abs9lute  for  debt, 
interest  and  costs,  but  secured  no  transcript  of  the  pro- 
ceedings in  the  case. 

That  on  same  day,  February  17,  1914,  he  filed  both  of 
said  appeals  and  the  transcript  dated  February  12, 1914, 
in  the  Court  of  Common  Pleas  of  Lancaster  County  to 
March  Term,  1914,  No.  38. 

The  court  made  an  order  striking  off  the  appeal. 

Error  assigned  was  the  order  of  the  court. 

B.  F,  Davis,  for  appellant. — The  second  appeal  was 
taken  in  time,  and,  when  that  was  taken,  no  appeal  was 
filed  in  the  court  below.  The  court  below  had  no  juris- 
diction over  the  case  until  the  appeal  was  filed  as  it  then 
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remained  in  the  breast  of  the  alderman :  Wilcox  v.  Fowl- 
er, 2  Chester  Co.  497 ;  Cummings  v.  Forsman,  6  Pa.  194 ; 
Murphy  v.  Roberts,  1  W.  N.  C.  232 ;  Long  v.  McCormick, 
1  W.  N.  C.  134;  Gehring  v.  Lambert,  1  Leg.  Gaz.  85. 

Frank  8.  Graff,  with  him  W.  F.  Beyer,  for  appellee, 
cited:  Talbert  v.  Williams,  1  Brown  160;  Moore  v. 
Creamer,  3  P.  &  W.  416 ;  Olmstead  v.  Rittel,  9  Kulp  178. 

Per  Curiam,  July  18, 1916 : 

The  justice  of  the  peace  entered  judgment  against  the 
defendant  on  January  28,  1914,  and  on  February  17th, 
the  latter  appealed,  gave  bail  and  filed  the  justice's 
transcript  in  the  prothonotary's  office.  Notwithstand- 
ing the  first  day  of  the  term  of  Common  Pleas  (Febru- 
ary 16th)  had  intervened,  yet  as  the  appeal  was  taken 
and  bail  entered  after  that  date  and  within  twenty  days 
after  judgment,  it  was  in  due  time.  Act  of  March  20, 
1810,  Sec.  4,  5  Sm.  L.  164 ;  Moore  v.  Creamer,  3  P.  &  W. 
416.  Was  the  appeal  invalid  because  of  the  fact  that  on 
February  12th,  the  defendant  appealed  and  gave  bail, 
but  did  not  receive  the  transcript  from  the  justice  until 
February  16th,  the  first  day  of  the  next  term,  too  late  in 
the  day  to  file  it?  This  question,  in  our  judgment,  is 
answered  in  the  negative  by  the  decision  in  Potts  v. 
Staeger,  12  Pa.  363.  The  case  is  in  every  material  re- 
spect like  the  present,  except  that  there  the  appellant 
withdrew  the  bail  entered  on  the  first  appeal.  But  this 
is  not  sufficient  to  distinguish  the  cases;  the  entry  of 
the  appeal  on  February  17th  and  giving  n^w  bail  as 
effectually  superseded  the  former  as  if  the  defendant 
had  withdrawn  it.  Moreover,  the  decision  was  not  put 
upon  the  ground  of  the  withdrawal  of  the  bail  first 
entered,  but  upon  the  ground  that  the  first  appeal  was 
ineffectual,  and  as  was  said  in  Moore  v.  Creamer,  supra, 
the  appellant  has  the  whole  period  of  twenty  days,  if  he 
will,  to  take  an  appeal  and  to  perfect  it,  in  the  doing  of 
which  he  is  not  to  be  hurried  by  the  approach  of  the 
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term.  That  this  was  the  ground  of  the  decision  in  Potts 
V.  Staeger  appears  by  the  following  excerpt  from  the 
opinion  of  the  court :  "But  in  the  case  in  hand  the  first 
appeal,  as  it  is  called,  is  incomplete.  There  is  an  at- 
tempt to  appeal,  it  is  true,  but  the  attempt  was  abortive. 
That  there  is  no  appeal,  or  at  any  rate  a  defective  appeal, 
is  shown  in  the  case  of  Moore  v.  Creamer,  3  P.  &  W.  416. 
It  is  not,  as  the  defendant  in  error  supposes,  the  with- 
drawal of  an  appeal,  for  there  was  no  appeal  to  with- 
draw. All  the  defendant  had  done  was  to  enter  his  ap- 
peal, or,  in  other  words,  to  rfianifest  his  intention  to  ap- 
peal and  to  enter  bond.  No  further  steps  were  taken. 
The  proceedings  remained,  as  before,  with  the  justice. 
We  cannot  perceive  what  interest  the  plaintiff  had  in  it, 
so  as  to  require  his  consent.  His  interest  can  only  ac- 
crue where  the  appeal  is  entered  as  required  by  the  act, 
or  where  he  may  be  delayed  or  injured  by  the  entry  of  a 
defective  appeal.  Here  the  plaintiff  has  nothing  to  com- 
plain of,  as  the  appeal  which  is  afterwards  perfected,  is 
filed  within  the  twenty  days  prescribed  by  the  act.'^  All 
this  can  be  said  with  equal  appropriateness  in  the  pres- 
ent case,  and  the  conclusion  to  which  it  leads,  is  not  af- 
fected by  the  immaterial  circumstances  that  the  papers 
in  both  appeals  were  attached  by  the  justice  to  his  trans- 
cript which  was  filed  after  the  second  appeal  was  taken. 
Upon  the  face  of  this  record  there  were  not  two  appeals 
but  only  one  valid  appeal — ^the  one  taken  on  February 
17th ;  therefore  there  was  error  in  striking  it  oflf. 

The  order  is  reversed  and  the  appeal  taken  and  filed 
on  February  17,  1914,  is  reinstated. 


Hertzog  v.  Hertzog. 


Judgment — Confession  of  judgment — Husband  and  wife — Issue 
under  Act  of  July  9, 1897,  P.  L.  ^87— Fraud. 

An  order  of  the  Common  Pleas  refusing  to  set  aside  a  judgment 
confessed  l^  a  husband  to  his  wife,  or  to  award  an  issue  to  try  its 
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validity  in  proceedings  under  the  Act  of  July  9,  1897,  P.  L.  237, 
will  not  be  reversed  on  appeal,  where  it  appears  from  the  evidence 
taken  before  the  court,  that  the  wife  had  a  separate  estate  when 
she  married,  that  she  had  loaned  her  husband  an  amount  equal 
to  the  amoxmt  of  the  judgment,  and  this  proof  is  wholly  uncon- 
tradicted. 

Argued  Nov.  9, 1915.  Appeal,  No.  246,  Oct.  T.,  1911, 
by  Ella  L.  Yoder,  from  order  of  C.  P.  Berks  Co.,  Oct.  T., 
1911,  No.  20,  refusing  an  issue  to  try  the  validity  of  a 
judgment  in  case  of  Alice  Hertzog  v.  Marion  S.  Hertzog. 
Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kephart  and  Trexlbr,  JJ.    Affirmed. 

Rule  to  set  aside  judgment  and  to  award  an  issue  in 
proceedings  under  the  Act  of  July  9, 1897,  P.  L.  237. 

Endlich,  p.  J.,  filed  the  following  opinion. 

This  is  a  proceeding  under  Act  of  July  9,  1897,  P.  L. 
237,  to  set  aside  a  judgment  upon  which  execution  has 
been  issued,  and  which,  by  a  petitioning  creditor  of  the 
defendant  therein,  is  alleged  to  be  invalid.  The  defend- 
ant is  the  husband  of  the  plaintiff,  but  has  for  some  time 
past  deserted  her  and  avoided  this  jurisdiction.  The 
plaintiff,  by  answer  to  the  rule  granted  in  accordance 
with  the  mandate  of  the  statute,  denied  the  allegations 
of  the  petition  and  asserted  that  judgment  had  been  con- 
fessed for  money  advanced  by  plaintiff  to  the  defendant 
to  the  full  amount  of  its  face.  After  various  postpone- 
ments to  suit  the  convenience  or  accommodate  the  ne- 
gotiations of  the  parties,  the  hearing  took  place  on  May 
22,  1915.  The  petitioner  called  and  examined  the  plain- 
tiff at  length.  The  effect  of  his  testimony  is  that  when 
she  married  defendant  she  had  between  $900  and  $1,000 
in  money,  besides  other  property  interests;  that  from 
time  to  time  she  advanced  to  her  husband  amounts,  most- 
ly small,  out  of  her  cash  fund  to  pay  bills,  notes,  etc., 
owing  by  him ;  that  he  was  very  generally  and  largely 
in  debt ;  that  it  became  apparent  he  would  need  all  she 
had  to  give  him ;  that  at  her  request,  he  confessed  to  her 
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the  judgment  in  question  for  f 900 ;  that  thereupon  she 
went  on  advancing  money  to  him ;  that  she  is  unable  to 
give  the  items  and  dates  of  the  payments  made  by  her  to 
him ;  but  that,  in  the  aggregate,  they  exhausted  her  fund, 
i.  e.,  footed  up  between  |900  and  f  1,000.  That  is  really 
all  the  evidence  there  is,  and  it  is  quite  uncontradicted. 
The  statement  of  the  cashier  of  a  certain  bank,  a  note  in 
which  plaintiff  says  was  paid  with  money  advanced  by 
her,  that  the  actual  payments  on  it  were  made  by  defend- 
ant himself, — that  of  a  coal  dealer  that  payments  made 
upon  his  bill,  for  which  plaintiff  says  she  furnished  the 
money  to  her  husband,  were  made  by  him, — ^and  that  of 
the  petitioner  herself  that  she  paid  several  notes  of  de- 
fendant in  banks  other  than  that  above  spoken  of, — all 
this  is  consistent  enough  with  plaintiflTs  story.  Upon 
this  showing  it  can  hardly  be  contended  that  the  court 
would  be  warranted  in  setting  aside  the  judgment.  That 
the  plaintiff  had  the  money  she  says  she  had,  is  not  dis- 
puted. That  she  advanced  the  whole  of  it  to  the  defend- 
ant and  that  the  judgment  was  confessed  to  her  for  it, 
she  swears  positively  and  without  contradiction.  That, 
having  a  judgment  covering  the  whole  amount  she  had 
to  dispose  of,  confessed  by  defendant  after  receiving  part 
of  it  and  in  expectation  of  getting  the  remainder,  she 
kept  no  detailed  account  of  the  dates  and  items  of  the 
various  advances,  is  the  most  natural  thing  in  the  world 
considering  the  relation  of  the  parties.  With  every 
proper  allowance  to  both  sides  for  the  effect  of  that  re- 
lation, the  truth  is  that,  instead  of  impeaching  the  valid- 
ity of  the  judgment  attacked,  the  evidence  submitted 
sustains  it. 

When,  however,  the  case  came  up  for  argument  upon 
that  evidence,  the  petitioner  presented  a  paper  in  which 
she  denies  the  consideration  appearing  by  plaintiffs 
testimony  for  the  judgment,  declares  the  same  to  have 
been  executed  as  a  gift  without  any  consideration,  and 
demands  that  the  question  whether  the  judgment  was  in 
whole  or  in  part  for  moneys  loaned  by  plaintiff  to  de- 
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fendant  be  tried  by  a  jury.  The  Act  of  1897,  whilst  em- 
powered the  court  hearing  the  case  to  set  aside  the  judg- 
ment attacked  or  dismiss  the  proceeding,  adds  that  "if 
either  of  the  parties  desire  any  matter  of  fact  that  is 
affirmed  by  the  one  and  denied  by  the  other  to  be  tried 
by  a  jury,  an  issue  shall  be  framed,"  etc.  Whether  or 
not  this  provision  intends  a  withdrawal  of  the  whole 
case  from  the  control  of  the  court  appealed  to  in  the 
first  instance,  and  a  submission  of  it  to  a  jury,  or  merely 
the  determination  by  the  latter  of  some  specific  question 
of  fact  material  in  the  decision  of  the  case  by  the  court, 
(similarly  to  the  sending  of  an  issue  to  a  jury  in  a  cause 
in  equity),  need  not  now  be  decided.  Neither  is  it  vfied- 
ful  to  inquire  whether  the  request  for  an  issue  may 
properly  be  made  at  this  stage  of  the  proceeding.  As- 
suming that  it  may,  it  yet  seems  very  evident  that  the 
state  of  the  proofs  already  taken  has  something  to  do 
with  the  disposition  of  the  application.  According  to  the . 
express  terms  of  the  Act  of  1897  a  reference  to  a  jury 
can  be  asked  only  with  respect  to  a  matter  of  fact  "af- 
firmed by  the  one  and  denied  by  the  other''  party.  What 
that  phrase  means  is  not  at  all  doubtful.  It  means  ex- 
actly the  same  as  the  expression  "a  fact  in  dispute"  be- 
tween the  parties;  see  Knight's  App.,  19  Pa.  493,  494. 
But  a  "fact  in  dispute"  is  one  affirmed  on  one  side  and 
denied  on  the  other,  not  by  way  of  mere  naked  allegation, 
without  or  against  the  evidence,  but  "with  some  show  of 
reason" ;  ibid.,  resting  in  the  proofs  in  the  cause ;  Rhea 
V.  Forsyth,  37  Pa.  503;  Miller  v.  Lynch,  149  Pa. 
460,  464;  Piro  v.  Shipley,  211  Pa.  36,  45.  Where  the 
evidence  upon  a  question  of  fact  is  so  one-sided  that  a 
contrary  verdict  by  a  jury  under  the  same  evidence 
would  have  to  be  set  aside,  the  fact  cannot  be  said  to  be 
in  dispute;  Harvey's  Est.,  181  Pa.  207, — ^nor  therefore 
to  be  "affirmed  by  the  one  and  denied  by  the  other"  party 
within  the  meaning  of  the  statute.  That,  as  has  already 
been  seen,  is  the  situation  here.  The  petitioner's  state- 
ment of  fact  asked  to  be  submitted  to  a  jury  in  the  form 
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of  issue  is  a  mere  assertion  on  her  part,  not  only  unsup- 
ported by  any  proofs  from  which  its  truth  might  be  in- 
ferred, but  negatived  by  the  only  evidence  there  is  in  the 
case ;  nor  is  there  any  pretence  of  available  further  evi- 
dence sustaining  it.  A  verdict  by  a  jury  upon  the  evi- 
dence as  v^-e  have  it  finding  in  petitioner's  favor  would 
have  to  be  set  aside.  There  is  therefore  nothing  for  a 
jury  to  try.  The  granting  of  an  issue,  the  result  of  which 
appears  to  be  a  foregone  conclusion,  would  be  a  vain 
thing,  which  the  statute  cannot  be  supposed  to  contem- 
plate.   Lex  non  cogit  ad  vana  sen  inutilia. 

The  request  for  an  issue  is  declined,  fhe  rule  to  show 
cause  discharged,  and  the  proceeding  to  set  aside  the 
judgment  dismissed. 

Error  assigned  was*  the  order  of  the  court. 

William  Kerper  Stevens^  for  appellant,  cited :  Knight's 
App.,  19  Pa.  493;  Souder's  App.,  57  Pa.  498. 

Joseph  R.  Dickinson^  with  him  Harry  D.  Schaeffer^ 
for  appellee,  cited :  Cleveland,  Etc.,  R.  R.  Co.  v.  Erie,  27 
Pa.  380. 

Per  Curiam,  July  18, 1916  : 

The  decree  entered  by  the  court  below,  is  fully  sus- 
tained by  the  authorities  cited  in  the  opinion  filed,  in  re- 
fusing the  request  for  an  issue,  and  for  the  reason  there- 
in given  it  is  affirmed. 


Commonwealth,  to  use,  v.  Nolt,  Appellant. 

Principal  and  surety — Interpleader  bond — Judgment — Rights  of 
surety  who  has  paid  judgment. 

A  surety  on  an  interpleader  bond  who  has  paid  a  judgment  re- 
covered against  himself  in  a  suit  on  the  bond,  is  entitled  to  com- 
pel from  the  party  who  received  payment,  an  assignment  to  bim- 
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self  of  a  judgment  recovered  against  the  principal  in  the  interplead- 
er proceedings,  and  also  an  award  of  the  Orphans'  Court  made 
against  the  estate  of  the  principal  after  the  latter's  decease,  based 
on  the  judgment  in  the  interpleader  proceedings,  and  surcharging 
the  administrator  for  the  amount  thereof;  and  this  is  the  case  al- 
though the  party  in  the  interpleader  proceedings  who  secured  the 
judgment,  and  to  whom  the  payment  was  made,  was  surety  of  the 
administrator  of  the  deceased  principal.  In  such  a  case  the  surety 
of  the  administrator  has  no  superior  equity  to  the  surety  on  the  in- 
terpleader bond,  and  the  latter  may  maintain  an  action  against  the 
surety  of  the  administrator  on  the  bond  entered  by  him. 

Argued  Nov.  10,  1915.  Appeal,  No.  156,  Oct.  T.  1915, 
by  defendants,'  from  judgment  of  C.  P.  Lancaster  Co., 
Aug.  T.,  1914,  No.  21,  on  verdict  for  plaintiflfs  in  case  of 
Commonwealth  to  use  of  John  M.  Froelich  v.  Christian 
H.  Nblt,  et  al..  Executors  of  the  will  of  Benjamin  N. 
Nolt,  deceased.  Before  Rice,  P.  J.,  Orlady,  Head, 
Porter,  Henderson,  Kephart  and  Trexler.  JJ.  Af- 
firmed. 

Assumpsit  on  a  bond.  Before  Landis,  P.  J.,  and  Hass- 
LER,  J.    See  56  Pa.  Superior  Ct.  604. 

Verdict  and  judgment  for  plaintiff  for  f  1,291.69.  De- 
fendants appealed. 

Error  assigned  was  in  giving  binding  instructions  for 
plaintiffs. 

B.  F.  Davis^  for  appellant. 

W.  H.  Keller,  of  Coyle  rf  Keller,  with  him  M.  E.  Mus- 
ser  and  J.  W.  Brown,  for  appellee. 

Per  Curiam,  July  18,  1916 : 

Benjamin  N.  Nolt  issued  a  fi.  fa.  upon  a  judgment  lie 
held  against  Henry  Binkley,  Sr.,  by  virtue  of  which  cer- 
tain personal  property  was  levied  upon.  Clara  T.  Bink- 
ley, the  wife  of  the  defendant  in  the  execution,  claimed 
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the  property.  In  due  course  a  sheriflf's  interpleader  issue 
was  framed  in  which  she  was  made  plaintiff  and  Benja- 
min N.  Nolt,  defendant ;  and  upon  her  giving  bond  with 
sureties,  which  was  approved  by  the  court,  the  chattels 
were  delivered  to  her.  Later,  the  death  of  Clara  Y. 
Binkley  was  suggested  and  Harry  Binkley,  who  was  her 
son  and  the  administrator  of  her  estate,  was  brought  in 
and  made  plaintiff  in  the  suit.  The  subsequent  trial  re- 
sulted in  a  verdict  and  judgment  thereon  in  favor  of  the 
defendant,  Benjamin  N.  Nolt,  for  $1,024.45,  this  being 
the  value  of  the  property  with  interest.  See  Binkley  v. 
Nolt,  46  Pa.  Superior  Ct.  531. 

John  M.  Froelich  was  one  of  the  sureties  on  the  inter- 
pleader bond  given  by  Clara  Y.  Binkley,  and  Benjamin 
N.  Nolt  was  one  of  the  sureties  on  the  administration 
bond  given  by  Harry  Binkley.  Upon  exceptions  to  the 
account  of  Harry  Binkley,  administrator,  the  Orphans' 
Court  entered  a  decree  surcharging  him  and  awarding 
the  entire  balance  found  to  be  in  his  hands  for  distribu- 
tion (|1,118.67)  to  Benjamin  N.  Nolt,  upon  his  claim 
under  the  last  mentioned  judgment.  No  exceptions  to  the 
adjudication  were  filed  and  no  appeal  was  taken  from  the 
final  decree. 

Subsequently  Benjamin  N.  Nolt  brought  an  action 
against  John  M.  Froelich  upon  the  interpleader  bond, 
in  which  he  was  surety  for  Clara  Y.  Binkley,  his  cosurety 
being  dead,  and  recovered  a  judgment  for  f  1,273.21. 

John  M.  Froelich  paid  this  judgment  and  demanded 
that  Nolt  transfer  and  assign  to  him  the  securities  he 
held  against  the  estate  of  Clara  Y.  Binkley,  the  principal 
debtor,  whose  debt  Froelich,  as  surety,  had  been  com- 
pelled to  pay.  This  demand  having  been  refused  he  pre- 
sented to  the  Court  of  Common  Pleas,  under  the  title  of 
the  case  last  referred  to,  a  petition  fully  setting  forth 
the  facts  shown  by  the  records  to  which  we  have  referred, 
and  praying  the  court  to  decree  that  Benjamin  N.  Nolt 
assign  to  him  the  judgment  which  he,  Nolt,  had  obtained 
in  the  interpleader  and  also  the  award  thereon  in  the 
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Orphans'  Court.  A  rule  to  show  cause  was  granted  on 
the  petition,  to  which  Nolt  filed  an  answer,  and  after 
full  hearing  the  court  made  absolute  the  rule  and  decreed 
the  assignment  prayed  for.  The  decree  was  in  these 
words,  "We  must,  therefore,  make  absolute  the  rule,  and 
order  Benjamin  N.  Nolt  to  assign  and  transfer  to  John 
M.  Froelich  the  judgment  against  Clara  Y.  Binkley  to 
August  Term,  1905,  No.  10,  and  the  award  of  the  Or- 
phans' Court  of  Lancaster  County  on  said  judgment  out 
of  the  estatei  of  Clara  Y.  Binkley  to  February  Term, 
1908,  No.  39.  Rule  made  absolute."  On  Benjamin  N. 
Nolt's  appeal  from  this  decree,  which  after  his  death 
was  prosecuted  by  his  executors,  the  decree  was  affirmed : 
Commonwealth,  to  use,  v.  Froelich,  56  Pa.  Superior  Ct. 
604. 

The  action  under  review  in  the  present  appeal  was  on 
the  administration  bond  in  the  estate  of  Clara  Y.  Bink- 
ley, in  which  Benjamin  N.  Nolt  was  surety.  No  question 
was  raised  in  the  pleadings  or  on  the  trial  as  to  the 
validity  of  the  bond,  nor  was  there  any  pretense  that  any- 
thing occurred  after  the  decree  affirmed  in  56  Pa.  Su- 
perior Ct.  604,  to  extinguish  the  obligation  of  the  prin- 
cipal oi:  the  sureties  thereon  or  to  afifect  the  parties' 
rights  under  the  decree.  The  defense  set  up  was,  as 
shown  by  the  defendants  second  point  (fourth  assign- 
ment of  error),  that  under  the  facts  recited  in  the  point, 
"the  said  Benjamin  N.  Nolt  or  his  estate  has,  therefore, 
a  superior  equity  to  the  said  John  M.  Froelich,  and  there- 
fore, the  said  John  M.  Froelich  cannot  recover  in  this 
action  against  the  estate  of  Benjamin  N.  Nolt,  deceased." 
fey  reference  to  the  opinion  of  Judge  Porter  in  the  case 
cited  it  will  be  seen  that  this  question  was  fully  con- 
sidered and  elaborately  discussed,  and  that  the  conclu- 
sion reached  was  adverse  to  the  appellant's  contention. 
After  an  accurate  and  painstaking  statement  of  the 
facts,  and  of  the  appellant's  contention  as  to  the 
equities.  Judge  Porter  said :  "When  Benjamin  N. 
Nolt   became    surety   upon    the    administration    bond 
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of  Harry  Binkley,  he  did  not  make  himself  a  surety  for 
the  payment  of  the  debts  of  Clara  Y.  Binkley ;  he  is  not 
in  the  position  of  a  surety  for  Clara  Binkley.  He  can 
only  be  required  to  answer  for  the  conduct  of  Harry, 
Binkley,  the  administrator,  but  he  cannot  because  of  the 
fact  that  he  was  once  a  creditor  of  the  estate  cancel  his 
liability  on  the  administration  bond  and  defeat  the 
rights  of  Froelich  who  has  succeeded  to  his  rights  as  a 
creditor.  When  the  appellant  became  surety  upon  the 
administration  bond  which  enabled  Harry  Binkley  to 
take  possession  of  the  assets  of  the  estate  of  Clara  Y. 
Binkley,  he  knew  that  he  himself  had  this  claim  against 
the  estate  of  Clara  Binkley  and  that  this  appellee  was 
secondarily  liable  for  that  claim,  as  surety.  He  is  pre- 
sumed to  have  known  that  if  the  surety  was  required  to 
pay  the  debt  he  (the  surety)  would  be  entitled  to  recover 
from  the  estate  of  Clara  Binkley  and  in  case  the  ad- 
ministrator defaulted  in  his  trust  would  have  the  right 
to  pursue  the  sureties  upon  his  bond.  The  appellant  is 
no  longer  a  creditor  of  the  estate  and  the  facts  disclosed 
by  the  petition  and  answer  indicate  that  the  only  present 
creditor  of  the  estate  is  this  appellee.  There  are  no 
other  creditors  who  might  have  conflicting  equities." 

Furthermore,  all  the  facts,  upon  which  the  appellants 
rely  to  establish  their  claim  to  a  superior  equity  in 
Benjamin  N.  Nolt,  existed  before  the  decree  subrogating 
Froelich  to  the  rights  of  Nolt  in  the  interpleader  judg- 
ment and  in  the  award  of  the  Orphans'-  Court  thereon, 
and  were  not  only  available  but  were  brought  to  the  con- 
sideration of  the  court  in  that  proceeding.  Therefore, 
apart  from  the  convincing  force  of  the  opinion  and  the 
value  of  the  case  as  a  precedent,  the  decree  there  entered 
was  itself  conclusive  of  the  question  sought  to  be  raised 
in  this  action,  upon  proper  application  of  the  principles 
of  res  adjudicata.  The  decree  as  effectually  vested  in 
Froelich  the  right  to  recover  the  amount  of  the  judgment 
in  the  interpleader  and  the  award  of  the  Orphans'  Court 
thereon  from  the  sureties  in  the  administration  bond,  in 
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default  of  payment  by  the  administrator^  as  if  Benja- 
min N.  Nolt  had  formally  assigned  them  to  him,  as  the 
decree  directed  him  to  do.  In  view  of  this  substitution, 
the  action  was  properly  brought  in  the  name  of  the  Com- 
monwealth, and  the  name  of  Froelich  suggested  as  plain- 
tiff, and  verdict  was  properly  directed  in  favor  of  the 
Commonwealth  in  the  amount  of  the  bond  and  in  his 
favor  in  the  amount  of  the  damages,  namely,  the  amount 
awarded  by  the  Orphans' .Court  to  Benjamin  N.  Nolt  on 
account  of  his  judgment  in  the  interpleader. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Mount  Union  Borough,  Appellant,  v.  Mount  Union 
Water  Company. 

Public  Service  Commission — Appeals — Review  by  Superior  Court 
—Act  of  July  26, 1913,  P.  L.  137^— Act  of  June  3, 1916,  P.  L.  779. 

Under  the  Public  Service  Commission  Act  of  July  26, 1913,  P.  L. 
1374,  as  amended  by  the' Act  of  June  3,  1915,  P.  L.  779,  the  Su- 
perior Court  is  not  required  on  appeal  to  fix  and  determine  for  it- 
self the  rate,  charge,  etc.,  that  a  public  service  company  may  exact. 
The  inquiry  on  appeal  is  limited  to  the  question  as  to  whether  the 
order  appealed  from  as  shown  by  the  record  and  certified  by  the 
commission,  is  reasonable  and  in  conformity  with  law. 

Water  companies — Rates — Boroughs — Public  Service  Commis- 
sion, 

Where  the  ordinance  of  a  borough  grants  to  a  water  company  a 
franchise  to  lay  and  maintain  water  pipe  lines  "for  a  period  of  ten 
years  or  until  such  time  as  said  works  may  be  purchased  by  said 
borough,"  the  duration  of  the  franchise  is  uncertain  and  indeter- 
minate as  to  time.  The  acceptance  by  a  company  of  such  an  ordi- 
nance will  not  estop  it  from  advancing  its  rates  within  the  period 
of  ten  years  if  it  appear  such  advance  does  not  amount  to  more 
than  a  reasonable  rate :  Turtle  Creek  Borough  v.  Water  Company, 
243  Pa.  415;  Bellevue  Borough  v.  Water  Company,  245  Pa.  114, 
followed. 

An  order  of  the  Public  Service  Commission  refusing  to  disap- 
VOL.  LXIII — 22 


Digitized  by  VjOOQIC 


338  MT.  UNION  BORO.,  Appel.,  v,  MT.  UNION  WATER  CO. 
Syllabus—^Statement  of  Facts.  [63  Pa.  Superior  Ct 
prove  of  rates  to  consumers  imposed  by  a  water  company,  will  not 
be  reversed  by  the  Superior  Court  on  appeal  where  it  appears  that 
a  large  amount  of  testimony  was  taken,  much  of  it  of  an  expert 
character,  that  the  report  of  the  commission  showed  a  careful  con- 
sideration of  the  question,  and  that  the  conclusions  reached  by  the 
commission  were  supported  by  the  preponderance  of  the  evidence 
produced.  In  such  a  case  where  a  complaint  is  made  in  the  peti- 
tion that  the  supply  of  water  is  inadequate,  and  that  the  water  was 
not  of  the  quality  required  by  the  ordinance,  the  commission  in 
dismissing  the  complaint  as  to  the  rates  may  hold  the  petition  pend- 
ing the  completion  of  tests  directed  to  be  made  to  determine  the 
question  of  the  adequacy  of  the  water  supply  and  pending  a  direc- 
tion requiring  the  company  to  take  the  necessary  steps  to  prevent 
further  pollution  of  the  water. 

Argued  Oct.  25, 1915.  Appeal,  No.  203,  Oct.  T.,  1915, 
by  plaintiff,  from  order  of  Public  Service  Commission  of 
Commonwealth  of  Pennsylvania,  No.  271,  Complaint 
Docket,  in  case  of  Mount  Union  Borough,  et  al,  v.  Mount 
Union  Water  Company.  Before  Rice,  P.  J.,  Orlady, 
Head,  Henderson,  Kephart  and  Trbxlbr,  JJ.  Af- 
firmed. 

Complaint  against  the  Mount  Union  Water  Company. 

The  petition  averred  that  a  franchise  was  granted  by 
the  Borough  of  Mount  Union  to  Edgar  B.  Kay,  approved 
the  27th  of  July,  1900,  permitting  the  said  Edgar  B. 
Kay,  his  heirs  and  assigns,  to  enter  upon  the  public 
streets  of  Mount  Union  and  supply  water  to  the  inhabit- 
ants thereof  for  domestic  and  sanitary  purposes  and  for 
fire  protection,  and  that  the  rates  for  fire  hydrants  for 
borough  purposes  were  fixed  at  an  annual  rental  of  ten 
dollars  per  hydrant,  for  twenty  hydrants.  That  Section 
16  fixed  the  rates  for  private  consumers.  That  all  the 
rights  granted  by  said  ordinance  became  vested  in  the 
said  Mt.  Union  Water  Co.  That  the  Mt.  Union  Water 
Company  issued  a  schedule  of  rates  on  July  1,  1914,  to 
be  effective  August  15,  1914,  increasing  its  rates  both 
for  public  fire  hydrants  and  domestic  consumption,  and 
the  petition  alleges  that  they  are  contrary  to  the  ordi- 
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nance  permitting  its  entrance  into  the  borough,  and 
were  unreasonable  and  excessive.  That  the  schedule  in- 
creasing these  rates  canceled  the  preceding  or  old  rates. 
By  permission  of  the  Public  Service  Commission,  the 
complainant  filed  an  amendment  to  the  petition,  as  fol- 
lows: 

1.  That  the  water  supply  furnished  theretofore  and  at 
present  is  insufficient  in  amount  and  deficient  in  quality. 

2.  That  the  supply  of  water  for  fire  protection  has  not 
been  and  is  not  now  adequate  in  pressure  or  amount; 
neither  does  it  comply  with  the  conditions  of  the  ordi- 
nance granting  permission  to  enter  said  borough  and  lay 
pipes. 

A  large  amount  of  testimony  was  taken  and  the  com- 
mission in  an  opinion  by  Brecht,  commissioner,  made 
the  following  order : 

This  case  being  at  issue  upon  complaint  and  answer 
on  file,  and  having  been  duly  submitted  by  the  parties, 
and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  commission,  having,  on  the  date 
hereof,  made  and  filed  of  record  a  report  containing  its 
findings  of  fact  and  the  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

Now  to  wit.  May  20, 1915,  it  is  ordered : 

(1)  That  the  Mount  Union  Water  Company  properly 
protect  the  stream  and  reservoir  at  Singer's  Gap  against 
pollution  and  contamination  from  surface  drainage  off 
the  adjacent  public  highway  and  all  other  slopes,  ap- 
proaches and  places  set  forth  in  the  record  of  this  case 
and  report  to  this  commission  not  later  than  July  1, 
1915,  the  scope  and  character  of  the  means  employed  at 
Singer's  Gap  to  safeguard  the  purity  of  the  water. 

(2)  That  tests  of  the  pressure  of  the  water  on  the  lines 
of  the  Mount  Union  Water  Company,  as  specified  in  the 
ordinance  of  the  Borough  of  Mount  Union  be  made  by 
the  engineers  of  the  water  company  and  the  borough,  in 
the  months  of  July,  August,  September  and  October, 
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1915,  and  that  the  result  of  each  test  be  reported  to  this 
commission  within  ten  days  after  the  test  has  been  taken. 
(3)  That  the  complaint  in  this  case  be  and  the  same 
is  hereby  dismissed,  save  as  to  matters  provided  for  in 
this  order. 

Error  assigned  was  the  order  of  the  commission. 

James  S.  WoodSj  with  him  C.  E,  Eower,  for  appel- 
lants, cited:  Peffer  v.  Penna.  Water  Co.,  221  Pa.  578; 
Brymer  v.  Butler  Water  Co.,  179  Pa.  231. 

Thos.  F.  Bailey,  with  him  Samuel  I.  Spyker,  for  ap- 
pellee. 

Opinion  by  Head,  J.,  July  18, 1916 : 

The  Act  of  1913  creating  The  Public  Service  Commis- 
sion declares  in  Section  1,  Article  IV,  that  it  is  "an  ad- 
ministrative body  or  commission  for  the  purpose  of  regu- 
lating public  service  companies."  The  basic  character 
of  the  newly  created  body  is  thus  clearly  defined.  To 
enable  such  a  body  to  execute  the  avowed  legislative  in- 
tent in  creating  it, — to  wit,  the  regulation  of  public 
service  companies  in  the  State  of  Pennsylvania, — it  was 
necessarily  invested  with  powers  far  reaching  in  extent 
and  productive  of  possible  results  of  vital  importance 
not  only  to  those  immediately  affected  by  them  but  as 
well  to  the  whole  body  of  the  State.  The  general  scope 
of  these  powers  is  well  summarized  in  Section  1,  of  Ar- 
ticle V,  of  the  act  which  again  begins  by  declaring  "The 
commission  shall  have  general  administrative  power  and 
authority,  as  provided  in  this  act,  to  supervise  and  regu- 
late all  public  service  companies  doing  business  within 
this  Commonwealth."  As  many  of  the  orders  made  even 
by  such  an  administrative  commission,  in  the  proper 
execution  of  its  powers,  would  necessarily  have  the  ef- 
fect of  a  judicial  judgment  or  decree  affecting  the  prop- 
erty rights  of  the  citizen,  any  party  aggrieved  thereby 
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was  allowed  an  appeal  to  the  Court  of  Common  Pleas  ot 
Dauphin  County.  Without  attempting  to  advert  to  the 
sections  of  the  act  relating  to  the  procedure  in  that  court 
or  to  the  cases  in  which  the  appeal  was  to  be  taken  to  the 
court  of  the  particular  county  in  which  the  property 
taken,  &c.,  was  situate,  we  find  the  legislative  intent  in  al- 
lowing appeals  generally  expressed  in  Section  22,  of  Ar- 
ticle VI.  It  is  brief,  and  we  quote  it : — ^^^At  the  hearing 
of  the  appeal  the  said  court  shall,  upon  the  record  certi- 
fied to  it  by  the  commission,  determine  whether  or  not 
the  order  appealed  from  is  reasonable  and  in  conformity 
with  law." 

By  the  Act  of  1915  the  legislature  saw  fit  to  amend 
certain  sections  of  the  Act  of  1913  so  as,  inter  alia,  to 
make  the  appeal  allowed  by  the  last  named  act  to  this 
court  instead  of  the  Court  of  Common  Pleas  of  Dauphin 
County.  Section  22,  of  the  Act  of  1913,  just  quoted,  was 
neither  amended  nor  repealed.  It  still  measures  the 
scope  and  purpose  of  our  revisory  powers,  so  far  as  con- 
ferred by  this  act,  as  it  did  those  of  the  court  of  Dauphin 
County.  There  is  nothing  in  the  Act  of  1915  to  warrant 
the  conclusion  that  the  legislature  intended  to  make  the 
Superior  Court  a  second  administrative  commission. 
The  statute  neither  requires  nor  authorizes  this  court  to 
fix  and  determine  for  itself  the  rate,  charge,  &c.,  that  a 
public  service  company  may  exact.  Our  function  is,  as 
the  statute  declares,  but  to  decide  whether  or  not  the  ap- 
pellant has  discharged  the  burden  cast  on  him  by  the 
legislature.  Or  in  the  words  of  the  act  our  inquiry, 
therefore  must  be,  was  the  order  appealed  from,  as  showTi 
by  the  record  certified  to  us  by  the  commission,  "reason- 
able and  in  conformity  with  law"? 

The  Mount  Union  Water  Company  is  a  public  service 
company  within  the  Commonwealth.  It  supplied  water 
to  private  consumers  in  the  Borough  of  Mount  Union 
and  to  the  borough  itself  for  fire  protection  or  other 
municipal  purposes.  It  undertook  to  raise  its  schedule 
of  rates  to  both  classes  of  consumers.     Thereupon  the 
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borough  filed  its  petition  with  the  Public  Service  Com- 
mission setting  forth  its  grounds  of  complaint  against 
the  proposed  increase  in  rates  and  praying  for  an  order 
directing  the  water  company  to  furnish  to  its  consumers 
a  certificate  of  the  payments  made  by  each  in  excess  of 
the  rates  existing  prior  to  the  proposed  increase;  and 
that  after  a  final  hearing  the  commission  should  "make 
such  order  in  the  premises  as  may  seem  reasonable." 
After  an  answer  had  been  filed  by  the  water  company, 
public  hearings  were  had  and  much  testimony  taken. 
Upon  the  conclusion  of  the  hearings  an  order  was  made 
by  the  commission,  and  the  Borough  of  Mount  Union, 
feeling  itself  aggrieved  thereby,  took  this  appeal. 

One  of  the  chief  contentions  before  the  commission 
was  that  the  ordinance  of  the  borough,  under  which  the 
water  company  occupied  its  streets,  would  expire  in  ten 
years  from  its  date,  and  that  within  that  period  the  water 
company  was  obligated,  by  its  acceptance  of  the  ordi- 
nance, to  maintain  the  schedule  of  rates  thereia  specified. 
This  question  was  carefully  considered  by  the  commis- 
sion and  was  determined  against  the  appellant  under  the 
authority  of  Turtle  Creek  Borough  v.  Pennsylvania 
Water  Company,  243  Pa.  415,  and  Bellevue  Borough  v. 
Ohio  Valley  Water  Company,  245  Pa.  114.  This  conclu- 
sion was  so  clearly  correct  that  upon  the  argument  of  the 
appeal  in  this  court,  the  able  counsel  for  the  appellant 
formally  abandoned  the  assignment  of  errd^  complaining 
of  the  action  of  the  commission  in  this  respect.  The  pro- 
visions of  the  ordinance  as  to  rates  therefore  presented 
no  legal  obstacle  to  the  increase  proposed. 

It  was  next  urged  before  the  commission  that  if  the 
proposed  increase  were  to  be  continued  it  would  result 
in  rates  to  consumers  that  would  be  unreasonable  and 
oppressive.  The  proper  determination  of  this  question 
necessarily  involved  the  ascertainment  of  a  number  of 
facts,  such  as  the  value  of  the  investment  of  the  company, 
the  length  of  time  it  had  operated,  the  amount  of  gross 
revenue  received  from  consumers,  and  the  proper  deduc- 
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tions  to  be  made  therefrom  to  ascertain  the  net  revenue 
and  its  proportion  to  the  value  of  tl\e  investment  of  the 
owners.  Much  testimony  was  taken — a  good  deal  of  it 
necessarily  of  an  expert  character — to  enable  the  com- 
mission to  determine  whether  or  not  the  contention  of 
the  borough  in  this  respect  was  made  out.  Again  the 
report  of  the  commission  shows  how  carefully  this  ques- 
tion was  considered  and  points  out  at  least  much  of  the 
testimony  upon  which  its  conclusion  rested.  That  con- 
clusion was  that  even  under  the  proposed  increase,  the 
net  revenues  of  the  company  would  still  fall  short  of  the 
amount  which  the  Supreme  Court,  in  Brymer  v.  Butler 
Water  Company,  held  such  company  might  charge  and 
collect  without  being  subject  to  the  criticism  that  such 
rates  were  either  unreasonable  or  oppressive.  It  can- 
not be  successfully  argued  here  that  the  conclusions  of 
fact  reached  by  the  commission  were  uiisupported  by  evi- 
dence. On  the  contrary,  a  careful  reading  of  the  whole 
of  the  testimony,  as  presented  by  this  record,  would  lead 
the  opinion  writer  at  least  to  affirm  that  the  findings  of 
the  commission  in  this  respect  were  supported  by  the 
preponderance  of  the  evidence  produced. 

Two  further  questions  are  urged  by  the  appellant  as 
reasons  why  the  water  company  should  not  at  this  time 
be  permitted  to  make  the  proposed  increase  in  rates.  It 
is  contended  that  the  supply  of  water  was  inadequate  in 
quantity  and  did  not  satisfy  the  obligations  of  the  com- 
pany under  the  ordinance ;  and  further  that  it  was  not 
of  the  quality  required  by  the  same  ordinance.  There 
was  testimony  that  at  certain  times  mentioned  tests  were 
made  and  the  pressure  of  water  obtainable  was  far  be- 
low that  which  the  company  had  undertaken  to  furnish. 
There  was  also  testimony  that  the  lack  of  pressure  at  the 
times  named  was  owing  to  causes  over  which  the  com- 
pany had  no  control,  such  as  the  unusual  and  unexpected 
drouth  of  a  particular  season,  and  that  the  valves  lead- 
ing from  the  main  reservoir  had  been  tampered  with  by 
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some  stranger  to  the  company  without  its  knowledge  or 
consent.  Considering  all  of  these  matters,  the  commis- 
sion concluded  the  borough  had  failed  to  maintain  its 
contention  that  the  water  supply  was  insufficient  in 
quantity. 

But  the  commission  went  further  by  its  order  so  that 
it  might  be  satisfied,  from  the  periodical  tests  it  required 
to  be  made,  that  the  borough  would  receive  an  adequate 
supply  of  water.  The  order  shows  that  in  this  respect 
the  commission  held  the  petition  so  that  upon  the  com- 
pletion of  the  tests  it  directed  to  be  made  it  could  finally 
determine  the  question  of  the  adequacy  of  the  water 
supply.  It  was  found  under  the  evidence  that  proper 
care  had  not  been  taken  by  the  water  company  in  the 
protection  of  the  water  shed  from  which  its  reser- 
voirs were  filled.  In  this  respect,  too,  a  forward  order 
was  made,  under  the  power  expressly  given  to  the 
commission,  which  order  required  the  company  to  take 
the  necessary  steps  to  prevent  any  further  pollution. 
The  order  made  by  the  commission  distinctly  provides 
what  is  to  be  done  by  the  company  as  to  the  two  matters 
last  mentioned  and  concludes  as  follows :  "3. — That  the 
complaint  in  this  case  be,  and  the  same  is  hereby  dis- 
missed save  as  to  matters  provided  for  in  this  order.^^ 
This  action  of  the  commission,  fully  authorized  by  the 
statute,  as  we  have  already  said,  was  clearly  for  the  bene- 
fit of  the  borough  and  its  citizens,  and  we  are  unable  to 
see  how  it  can  be  made  a  subject  of  complaint  or  how  we 
could  rightfully  interfere  with  it.  If  the  tests  provided 
for  have  not  satisfied  the  commission  that  the  company 
was  complying  with  its  obligation  to  furnish  an  adequate 
supply  of  water,  or  if  the  water  company  should  neglect 
and  refuse  to  carry  out  the  provisions  of  the  order  re- 
lating to  the  protection  of  its  water  shed,  the  commission 
is  amply  authorized  to  make  such  further  order  as  would 
fully  protect  both  the  borough  and  its  citizen  consumers. 

After  a  careful  review  of  the  entire  record,  we  are  un- 
able to  say  that  the  order  made  by  the  Public  Service 
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Commission  was  either  unreasonable  or  not  in  conform- 
ity with  law.     It  should  not  therefore  be  interfered  with. 
Order  aflSrmed.     The  costs  of  this  appeal  to  be  paid 
by  the  appellant. 


Dorris's  Estate  (No.  1). 

WUU — Construction — Intestacy — Gift  of  income — Real  estate. 

Where  a  testator  gives  all  of  bis  personal  estate  to  his  wife  "to 
have  and  to  hold  the  same  to  her  and  her  heirs  and  assigns  for- 
ever/' and  in  a  second  clause  of  his  will  gives  all  of  his  real  estate 
to  his  wife,  "to  have  and  to  hold  during  her  natural  life,"  and  by 
a  third  clause  gives  to  his  executors,  who  w^re  his  wife  and  four 
out  of  five  of  bis  children  power  to  sell,  lease  or  partition  real 
estate,  and  by  a  final  clause  of  the  will  directs  that  the  executors 
shall  retain  '^rom  the  income  of  my  estate  a  sum  sufficient  to  pay 
houstebold  expenses,  taxes,  repairs,  etc.,  during  the  life  of  my  wife," 
and  then  directs  that  the  residue  of  the  income  should  be  dis- 
tributed; one-third  to  his  wife  during  her  life,  one-tenth  to  the 
son  who  was  not  named  as  executor  and  the  residue  in  equal  pro- 
portions to  his  other  four  children  "and  their  and  each  of  their 
heirs  and  assigns,"  the  will  is  to  be  construed  so  as  to  give  to  the 
son  who  was  excluded  as  an  executor  a  one-tenth  interest  in  the 
real  estate  for  life,  and  to  the  other  four  children  each  a  one-fourth 
interest  in  all  of  the  remainder  of  the  real  estate  absolutely. 

A. partial  intestacy  is  not  to  be  presumed  if  the  words  used  will 
carry  the  whole  estate,  and  a  construction  is  to  be  given  a  will 
which  will  avoid  a  partial  intestacy  unless  the  contrary  is  un- 
avoidable. 

A  testator  may  just  as  effectually  give  or  devise  the  corpus  of 
land  or  a  fund  by  an  absolute  and  unlimited  gift  or  bequest  of  the 
proceeds  of  such  land,  or  the  interest  of  such  fund,  as  if  the  gift 
or  bequest  was  in  the  terms  of  the  land,  or  the  fund*  in  specie. 

While  a  devise  of  the  income  and  profits  of  land  is  a  devise  of 
the  land  itself,  yet  it  is  a  devise  of  it  for  no  longer  period  of  time 
than  the  testator  gave  the  income  and  profits. 

Argued  Oct.  27, 1915.  Appeal,  No.  237,  Oct.  T.,  1915, 
by  Julia  Dorris,  from  decree  of  O.  C.  Huntingdon  Co., 
No.  178,  1915,  dismissing  exceptions  to  auditor's  report 
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in  Estate  of  William  Dorris,  deceased.  Before  Rice,  P. 
J.y  Orladt,  Hbad,  Hbndbbson,  Ebphaet  and  Trbxler, 
JJ.    Affirmed. 

Exceptions  to  report  of  William  H.  Trude,  Esq.,  and 
J.  P.  Schock,  Esq.,  auditors. 

From  the  record  it  appeared  that  William  Dorris  died 
September  2,  1904,  lea\dng  to  survive  him  a  widow  and 
five  children,  namely :  William  W.  Dorris  and  John  D. 
Dorris,  children  by  his  first  wife,  and  Anne  Dorris,  now 
Anne  Dorris  Chisolm,  Julia  Dorris  and  Mary  Dorris 
Miller,  children  by  the  surviving  widow.  He  was  a 
lawyer  of  many  years'  practice. 

He  died  seized  of  certain  coal  lands  as  well  as  personal 
property. 

By  his  will  he  directed,  inter  alia,  as  follows : 

Second.  I  give  and  bequeath  to  my  beloved  wife  Julia 
M.  Dorris,  all  my  furniture,  miscellaneous  library,  car- 
riages, harness,  &c.,  to  have  and  to  hold  the  same  to  her 
and  her  heirs  and  assigns  forever. 

I  also  give,  devise  and  bequeath  to  my  said  wife,  the 
mansion  house  and  lot,  Nos.  401  and  403  Penn  street  and 
also  the  out  lot  at  the  eastern  end  of  Washington  street, 
to  have  and  to  hold  during  her  natural  life. 

Third.  I  am  strongly  impressed  with  the  belief  that 
it  will  be  for  the  best  interest  of  my  heirs  that  my  inter- 
est in  coal  lands  in  Morris  Township,  Clearfield,  should 
be  leased  to  responsible  parties  on  terms  suggested  in  a 
paper  prepared  by  me  for  the  guidance  of  my  executors 
and  heirs,  and  I  hereby  give  to  my  executors  full  power 
and  authority  to  sell,  lease  or  make  partition  of  the  said 
real  estate,  or  any  part  thereof,  in  Clearfield  County, 
upon  such  terms  as  will  be  for  the  best  interest  of  my 
heirs. 

After  the  decease  of  my  wife  I  give  the  same  power  to 
my  executors  over  my  real  estate  in  Huntingdon  County. 

I  hereby  direct  my  executors  shall  retain  from  the  in- 
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come  of  my  estate  a  sum  sufficient  to  pay  household  ex- 
penses^ taxes,  repairs,  &c.,  during  the  life  of  my  wife, 
and  the  residue  to  be  distributed  monthly  or  quarterly 
as  my  heirs  may  desire — one-third  to  my  wife  during 
her  life;  one-tenth  to  my  son  William  W.  Dorris  during 
his  life,  and  the  residue  to  be  paid  in  equal  proportions 
to  my  son  John  D.  Dorris  and  to  each  of  my  daughters, 
Anne,  Julia  and  Mary,  intermarried  with  C.  Herbert 
Miller,  and  their  and  each  of  their  heirs  and  assigns.  I 
hereby  appoint  my  wife  Julia  M.  Dorris,  my  son  John 
D.  Dorris  and  my  daughters  Anne,  Julia  and  Mary  to  be 
my  executors. 

After  the  death  of  the  testator  William  W.  Dorris,  the 
son,  executed  and  delivered  to  his  three  sisters  a  deed 
conveying  "all  of  his  interest,  property,  right,  title  and 
interest  in'^  the  Clearfield  County  coal  and  mineral 
rights  of  which  his  father  died  seized.  The  three  sisters 
claimed  that  as  to  the  real  estate  the  testator  died  in- 
testate and  that  therefore  William  W.  Dorris  took  a  one- 
fifth  interest  therein  which  passed  to  them  by  his  deed 
of  assignment  to  them.  John  D.  Dorris  claimed  that 
there  was  no  intestacy  and  that  William  W.  Dorris  took 
only  a  one-tenth  interest  in  the  real  estate  for  life.  The 
auditors  sustained  the  latter  contention,  and  awarded  a 
fund  which  had  been  raised  by  a  sale  of  a  part  of  the 
real  estate  in  accordance  with  this  view. 

Exceptions  to  the  auditors^  report  were  dismissed  by 
the  court 

Errors  assigned  were  in  dismissing  exceptions  to  the 
auditors'  report. 

Wm.  Wallace  Chisolm,  for  appellant. — If  William  W. 
Dorris,  the  eldest  of  five  children,  is  to  be  disinherited 
of  any  portion  of  his  one-fifth  interest  in  his  father's 
estate,  it  must  be  because  the  express  language  of  the 
will  is  such  as  to  deprive  him  of  his  rights  as  an  heir,  or 
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that  an  implication  arises  by  necessity  that  it  was  his 
father's  intention  so  to  deprive  him.  Such  implication 
can  arise  only  when  the  probability  of  such  intention  is 
so  strong  that  an  intention  to  the  contrary  can  not  be 
supposed :  Shaner  v.  Wilson,  207  Pa.  550 ;  Corr's  Est, 
202  Pa.  391;  Nebinger's  Est,  185  Pa.  399;  DeSilver's 
Est,  142  Pa.  74. 

William  Dorris  died  intestate  as  to  most  of  the  corpus 
of  his  estate,  and  as  to  the  corpus  of  all  his  real  estate : 
Shaner  v.  Wilson,  207  Pa.  550;  Watson  v.  Martin,  228 
Pa.  248. 

Testator  clearly  distinguishes  between  heirs  and 
donees  under  his  will:  Lesieur's  Est,  205  Pa.  119; 
Webb's  Est.,  250  Pa.  179;  Clark  v.  Scott,  67  Pa.  446. 

TF.  M.  Henderson,  for  appellee. — "When  a  will  is 
executed,  the  natural  and  reasonable  presumption  is  that 
the  testator  does  not  intend  to  die  intestate  as  to  any 
part  of  his  property":  Miller's  App.,  113  Pa.  459; 
Hofius,  92  Pa.  305;  Jacob's  Est.,  140  Pa.  268;  Reiner's 
Est,  159  Pa.  212;  Ferry's  App.,  102  Pa.  207;  Redding 
V.  Rice,  171  Pa.  301 ;  Boies'  Est.,  177  Pa.  190;  Board  of 
Missions  App.,  91  Pa.  507. 

The  gift  to  William  W.  Dorris  of  one-tenth  of  the  in- 
come for  life  restrains  or  limits  the  payment  of  that  por- 
tion to  him  for  and  during  a  particular  period,  namely : 
His  natural  lifetime:  Shissler's  App.,  148  Pa.  577; 
Eichelberger's  Est.,  135  Pa.  160;  Sheets'  Est,  52  Pa. 
257. 

"A  devise  of  the  rents,  profits,  income  or  proceeds  of 
land  is  a  devise  of  the  land  itself,  but  for  no  longer  period 
than  the  rents  or  income  are  given" :  Cooper  v.  Pogue, 
92  Pa.  254;  Weaver's  Est.,  2  Lane.  L.  Rev.  114. 

Opinion  by  Head,  J.,  July  18, 1916 : 

For  many  years  prior  to  his  death  the  testator,  who 
wrote  his  own  will,  was  a  lawyer  of  distinction  and  re- 
pute in  the  community  in  which  he  lived.    At  the  time  the 
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will  was  written  his  family  consisted  of  his  wife,  two 
sons  and  three  daughters*  All  of  these  survived  him. 
All,  save  one  son,  William,  were  made  executors  of  the 
will.  At  the  time  of  his  death  the  testator  was  the  owner 
of  both  personal  and  real  estate.  The  former  was  not 
extensive,  and  as  we  understand  the  record  was  entirely 
covered  by  the  bequest  in  the  second  clause  or  item  of  the 
will,  to  which  we  shall  later  refer.  The  real  estate,  as 
shown  by  the  record,  comprised  his  mansion  house  in 
the  Borough  of  Huntingdon  with  three  outlying  lots  and 
the  undivided  four-tenths,  or  nearly  one-half  of  twenty- 
seven  hundred  acres  of  coal  land  in  Clearfield  County. 
The  testator  died  in  1904  and  his  widow  in  1910.  After 
the  death  of  the  latter,  William  W.  Dorris,  a  son,  exe- 
cuted and  delivered  to  his  three  sisters,  the  appellants,  a 
deed  conveying  "all  of  his  interest,  property,  right,  title 
and  interest  in"  the  Clearfield  County  coal  and  mineral 
rights  of  which  his  father  died  seized. 

The  appellants  contend  the  testator  died  intestate  as 
to  the  corpus  of  his  real  estate,  and  the  grantor  in  the 
deed  referred  to  inherited  his  proper  share  under  the 
intestate  laws.  The  appellee  argues,  with  equal  earnest- 
ness, the  testator  disposed  of  his  entire  estate  by  his  will. 
The  question  in  dispute  was  first  submitted  to  two  audi- 
tors appointed  by  the  court.  In  a  careful  and  able  report 
they  determined  it  in  favor  of  the  appellee,  and  their 
report  was  confirmed  by  the  court.  From  this  decree  of 
confirmation  practically  this  appeal  comes. 

No  one  denies  the  soundness  of  the  proposition  that 
where  a  person  legally  qualified  to  make  a  will  under- 
takes to  exercise  that  privilege,  the  law  raises  the  pre- 
sumption that  he  intended  to  dispose  of  all  of  his  prop- 
erty and  not  to  leave  a  case  of  partial  intestacy.  The 
strength  of  this  presumption  has  been  well  stated  in  the 
opinion  of  Mr.  Justice  Fell  in  Woodside's  Est.,  188  Pa. 
45,  in  these  words :  "A  partial  intestacy  is  not  to  be  pre- 
sumed if  the  words  used  will  carry  the  whole  estate,  and 
a  construction  is  to  be  given  a  will  which  will  avoid  a 
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partial  intestacy  unless  the  contrary  is  unavoidable: 
Reimer's  Est.,  159  Pa.  212,  and  cases  there  cited."  This 
is  but  another  way  of  stating  that  the  presumed  intent 
of  the  testator  cannot  be  effectuated  where  the  will  he 
actually  executes  will  give  it  no  support  or  discloses  an 
intent  contrary  to  that  which  would  otherwise  be  pre- 
sumed. Another  ancient  and  well-established  legal  prin- 
ciple is  that  a  donor  or  testator  may  just  as  effectually 
give  or  devise  the  corpus  of  land  or  a  fund  by  an  abso- 
lute and  unlimited  gift  or  bequest  of  the  proceeds  of  such 
land  or  the  interest  of  such  fund  as  if  the  gift  or  bequest 
was  in  terms  of  the  land  or  the  fund  in  specie.  This 
principle  is  clearly  stated  in  the  early  case  of  Garret  v. 
Rex,  6  Watts  14,  in  the  following  language  from  the 
opinion  of  Mr.  Justice  Kennedy  :  "This  case  appears  to 
fall  within  the  rule  laid  down  by  Mr.  Roper  in  his  work 
on  Legacies,  Vol.  II,  331 ;  that  where  the  interest  or  pro- 
duce of  a  legacy  is  given  to,  or  in  trust  for  a  legatee,  with- 
out limitation  as  to  the  continuance,  the  principal  will 
be  considered  as  bequeathed  also.  The  authorities  re- 
ferred to  by  Mr.  Roper  in  support  of  this  rule  seem  to 
establish  it  beyond  all  doubt  in  England.  And  the  cases 
of  Hellman  v.  Hellman,  4  Rawle  440,  and  Schriver  v. 
Cobeau,  4  Watts  130,  show  that  it  has  been  received  and 
adopted  here.  The  distinction  in  this  respect  between 
a  devise  of  realty  and  a  bequest  of  personalty  seems  to 
be,  that,  in  the  former,  words  of  limitation  must  be  added 
to  give  more  than  an  estate  for  life ;  but  in  the  latter, 
words  of  qualification  are  required  to  restrain  the  intent 
and  duration  of  the  interest.  A  gift  of  the  produce  of  a 
fund  is,  prima  facie,  a  gift  of  that  produce  in  perpetuity ; 
and  is  consequently  a  gift  of  the  fund  itself,  says  Sir 
William  Grant,  in  Adamson  v.  Armitage,  19  Ves.  416. 
Unless,  therefore,  it  shall  appear  either  from  the  nature 
of  the  subject,  or  the  context  of  the  will,  that  the  produce 
or  interest  of  the  fund  alone  was  intended  for  the  legatee, 
the  gift  of  the  interest  will  pass  the  principal." 
That  the  authority  of  the  case  just  quoted  is  still  recog- 
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nized  and  unquestioned  is  evident  from  the  following 
language  of  Mr.  Justice  Stewart  in  Thompson's  Est., 
234  Pa.  82 :  "A  bequest  of  the  interest  or  produce  of  a 
fund  without  limitation  as  to  the  extent  of  its  duration, 
is  a  bequest  of  the  fund  itself :  Garrett  v.  Rex,  6  Watts 
14.  We  can  discover  in  the  will  no  intention  on  the  part 
of  the  testator  to  sever  the  produce  from  ite  source,  and 
in  the  absence  of  such  intention  the  rule  just  quoted  ap- 
plies." 

It  may  be  important,  however,  at  this  stage  of  the  dis- 
cussion to  keep  in  mind  a  qualification  of  the  principle 
just  stated' which  is  thus  declared  by  Mr.  'Justice  Mbrcub 
in  Cooper  v.  Pogue,  92  Pa.  254 :  "While  a  devise  of  the 
income  and  profits  of  land  is  a  devise  of  the  land  itself, 
yet  it  is  a  devise  of  it  for  no  longer  period  of  time  than 
the  testator  gave  the  income  and  profits :  Prance's  Est, 
75  Pa.  220." 

After  the  usual  provision  for  the  payment  of  his  debts, 
the  testator,  in  the  first  clause  of  the  second  paragraph 
of  his  will,  gives  and  bequeaths  to  his  wife  the  personal 
property  therein  described,  which  we  understand  to  have 
included  his  entire  personal  estate.  As  if  to  differ- 
entiate and  emphasize  the  difference  between  the  nature 
and  extent  of  this  bequest  and  the  devise  that  follows  in 
the  second  clause,  the  testator  adds  to  his  bequest  of  the 
personal  property  the  following :  "To  have  and  to  hold 
the  same  to  her  and  her  heirs  and  assigns  forever."  In 
the  second  clause  of  the  said  paragraph  the  testator 
gives,  devises  and  bequeaths  to  his  said  wife  all  of  hi& 
real  estate  in  Huntingdon  County,  already  referred  to, 
"to  have  and  to  hold  during  her  natural  life."  Thus  far 
then  the  testator  had  disposed  of  all  of  his  personal 
estate  by  an  absolute  bequest;  and  of  his  real  estate  in 
Huntingdon  County  during  the  life  of  his  wife. 

The  third  paragraph  of  the  will  deals  with  the  coal 
lands  in  Clearfield  County.  It  begins  with  certain  prec- 
atory words  suggesting  the  manner  in  which,  in  the 
judgment  of  the  testator,  the  said  lands  would  produce 
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the  best  results  for  those  for  whom  he  intended  it.  But 
no  obligation  was  thereby  created,  and  the  paragraph 
concludes  by  investing  his  executors  with  full  power  and 
authority  to  ^ell,  lease,  or  make  partition  of  the  said 
lands  or  any  part  thereof  on  such  terms  as  would  be  for 
the  best  interest  of  his  heirs ;  and  on  and  after  the  death 
of  his  wife,  the  life  tenant,  the  same  power  and  authority 
over  the  real  estate  in  Huntingdon  County  was  likewise 
given  to  the  executors.  Thus  far  there  seems  to  be  no 
room  for  contention  in  the  construction  of  the  will. 

In  the  last  paragraph  of  the  will  the  testator  deals 
with  the  income  of  his  estate.  When  this  will  was  W- 
fore  the  Supreme  Court  upon  an  entirely  different  ques- 
tion from  that  now  before  us,  that  court  said :  "We  are 
satisfied  that  the  court  below  was  right  in  holding  that 
the  testator  in  his  will  considered  the  royalties  upon  his 
coal  lands  as  income.'^  The  paragraph  thus  begins :  "I 
hereby  direct  my  executors  shall  retain  from  the  income 
of  my  estate  a  sum  sufficient  to  pay  household  expenses, 
taxes,  repairs,  &c.,  during  the  life  of  my  wife,  &c.''  As 
we  view  it,  there  can  be  no  other  construction  placed 
upon  this  direction  than  that  the  executors  were  to  col- 
lect and  receive  the  entire  income  from  the  estate  re- 
maining after  the  specific  devises  and  bequests  already 
referred  to.  We  can  see  no  warrant  for  the  conclusion 
that  it  was  but  part  of  the  income  of  the  entire  estate  or 
but  the  entire  income  of  part  of  the  estate  that  was  in 
contemplation  of  the  testator  in  the  use  of  the  language 
quoted.  To  determine  that  he  was  about  to  dispose  of  the 
entire  income  of  his  remaining  estate  is  the  only  con- 
struction, in  our  judgment,  that  will  satisfy  the  fair 
meaning  of  the  words  in  which  he  expressed  his  intention. 
We  do  not  understand  that,  during  the  life  of  his  wife 
who  survived  him  some  years,  there  was  any  difference  of 
opinion  among  those  interested  on  this  particular  point. 
During  that  period  all  of  the  income  was  collected  by  the 
executors  and  all  of  it  was  distributed  in  accordance 
with  the  directions  of  the  testator  contained  either  in  the 
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language  we  have  just  quoted  or  in  that  immediately  fol- 
lowing which  we  now  quote :  "And  the  residue  to  be  dis-^ 
tributed one-third  to  my  wife  during  her  life :  one- 
tenth  to  my  son,  William  W.  Dorris,  during  his  life,  and 
the  residue  to  be  paid  in  equal  proportions  to  my  son, 

John  D.  Dorris,  and  to  each  of  my  daughters and 

their  and  each  of  their  heirs  and  assigns.'' 

There  is  some  warrant  in  this  present  record,  as  well 
as  in  that  of  the  case  of  Dorris's  Appeal,  supra,  for  the 
conclusion  that,  as  the  result  of  the  case  last  cited,  most 
of  the  income,  if  not  all  of  it,  was  consumed  in  satisfying 
the  first  charge  made  against  it  for  the  living  expenses 
of  his -wife  and  the  maintenance  of  the  property  devised 
to  her  during  life.  It  was  only  after  the  death  of  the 
widow  the  contention  arose  which  is  the  pith  and  mar- 
row of  the  existing  controversy  between  the  parties.  The 
able  counsel  for  appellant,  in  his  supplemental  argu- 
ment, thus  states  his  position :  "The  contention  of  appel- 
lant is  that  during  the  life  of  the  widow,  William  W. 
Dorris  was  given  a  one-tenth  interest  in  the  residue  of 
certain  income  and  that  at  the  death  of  the  widow  he  and 
the  four  other  children,  among  whom  the  balance  of  the 
income  during  her  lifetime  was  to  be  divided,  took  under 
the  intestate  laws  each  a  one-fifth  interest  in  the  corpus 
of  the  estate."  To  render  this  position  at  all  tenable, 
it  must  be  assumed  that  the  bequest  to  William  W.  Dor- 
ris of  a  fixed  share  of  the  income  bequeathed  to  him 
ended  with  the  death  of  the  widow,  even  though  he 
should  survive  her,  as  in  fact  he  did.  It  seems  to  us 
that  such  a  contention  is  in  the  very  teeth  of  the  language 
used  by  the  testator  in  his  will  and  of  his  intention  there- 
by clearly  manifested,  to  wit:  "One-tenth  to  my  son, 
William  W.  Dorris,''  not  during  the  life  of  the  widow, 
but  "during  his  life."  We  can  neither  expunge  this  plain 
bequest  from  the  will  nor  change  its  manifest  force  and 
effect.  It  would  follow  therefore  that  in  the  contem- 
plation of  the  testator,  the  disposition  made  of  the  in- 
come of  his  estate  was  wot  to  stop  with  the  death  of  hiq 
Voii.  Lxin— 23 
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wife  but  must  certainly  continue  at  least  during  the  life 
of  William  W.  Dorris. 

'  Of  course  the  testator,  at  the  time  he  made  his  will, 
could  not  determine  how  much,  if  any,  of  the  income  of 
his  estate  would  be  left  after  carrying  the  charges  made 
thereon  in  favor  of  his  wife  and  his  son,  William.  In  the 
development  of  his  coal  lands  it  was  quite  possible  the 
income  derived  therefrom  would  greatly  exceed  what 
would  be  required  to  satisfy  the  primary  charges  thereon 
already  referred  to.  What  disposition  was  made  of  the 
residue  that  might  remain  after  satisfying  the  said 
charges  or  after  they  had,  by  their  terms,  ceased  to  exist? 
Again  we  are  unable  to  see  how  any  construction  of  the 
will,  fairly  drawn  from  its  language,  can  leave  in  doubt 
the  intent  of  the  testator ;  "and  the  residue  to  be  paid  in 
equal  proportions  to  my  son,  John  Dorris,  and  to  each 
of  my  daughters,  &c.''  Must  we  not  conclude  therefore 
that  during  the  time  when  the  disposition  of  his  income 
made  by  the  testator  was  to  last,  every  part  of  it  had  been 
clearly  and  fully  disposed  of?  Can  it  be  said,  with  any 
convincing  force,  that  the  bequest  of  the  residue  of  his 
income  bequeathed  to  his  four  children  was  to  stop  with 
the  death  of  the  widow,  or  that  it  was  so  limited  as  to  be 
something  else  than  an  absolute  and  unqualified  gift; 
when  the  testator  used  not  only  the  language  we  have 
quoted  but  adds :  "and  their  and  each  of  their  heirs  and 
assigns"?  If  by  this  bequest  the  testator  did  not  make 
an  absolute  and  unqualified  gift  of  the  income  of  the 
whole  of  his  estate,  without  limitation  as  to  time,  and 
therefore  in  perpetuity,  some  forced  construction  must 
surely  be  placed  upon  these  words.  We  can  find  no 
warrant  in  the  will  which  would  enable  us  to  say  the 
strong  presumption  of  the  law  against  a  partial  intestacy 
is  unavoidably  overthrown.  And  it  does  not  appear  to 
us  "either  from  the  nature  of  the  subject  or  the  context 
of  the  will"  the  testator  manifested  any  intention  the 
corpus  of  hii9  estate  should  vest  elsewhere  than  in  those 
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to  whom  he  had  made  an  absolute  gift  of  it»  proceeds  or 
income. 

After  most  careful  consideration  of  the  whole  question 
and  of  the  able  and  earnest  arguments  of  counsel^  we 
are  convinced  the  learned  court  below,  in  confirming  the 
report  of  the  auditors,  reached  a  correct  conclusion.  We 
must  therefore  dismiss  the  assignments  of  error. 

Decree  affirmed. 


Dorris's  Estate  (No.  2) . 

Opinion  by  Hbad,  J.,  July  18, 1916 : 

The  questions  raised  by  this  appeal  are  identical  with 
those  disposed  of  in  the  appeal  of  Julia  Dorris  in  the 
same  estate,  in  which  an  opinion  has  this  day  been  filed, 
ante,  page  345.  For  the  reasons  there  given,  we  dismiss 
the  assignments  of  error  and  affirm  the  decree  of  the 
Orphans'  Court. 

Decree  affirmed. 


Dorris's  Estate  (No.  3). 

Opinion  by  Hbad,  J.,  July  18, 1916  : 

The  questions  raised  by  this  appeal  are  identical  with 
those  disposed  of.  in  the  appeal  of  Julia  Dorris  in  the 
same  estate,  in  which  an  opinion  has  this  day  been  filed, 
ante,  page  345.  For  the  reasons  there  given,  we  dismiss 
the  assignments  of  error  and  affirm  the  decree  of  the 
Orphans'  Court. 

Decree  affijrmed. 
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Alexander  v.  Zerbe  Township  Poor  District,  Ap- 
pellant. 

Poor  law — Contract — Furnishing  "Pasteur  Treatment" — Author- 
ity of  directors. 

The  overseers  of  a  poor  district  have  authority  to  enter  into  a 
contract  to  secure  the  "Pasteur  Treatment"  for  residents  of  the 
poor  district  who  had  been  bitten  by  a  mad  dog,  and  in  an  action 
against  the  district  to  recover  the  price  of  such  treatment^  the 
plaintifiP  is  not  obliged  to  furnish  affirmative  proof  that  the  persons 
to  whom  Ihe  treatment  was  administered  were  indigent  persons. 
The  overseers  will  be  presumed  to  have  acted  within  the  scope  of 
their  power,  and  if  they  have  furnished  treatment  to  persons  not 
entitled  to  it,  Ihey  are  answerable  for  a  breach  of  duty  to  the  dis- 
trict which  they  officially  represent. 

Argued  Oct.  26, 1915.  Appeal,  No.  135,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Northumberland 
Co.,  Sept.  T.,  1914,  No.  285,  on  verdict  for  plaintiff  in 
case  of  Dr.  H.  M.  Alexander  &  Co.  v.  Zerbe  Twp.  Poor 
District,  Northumberiand  County,  Wm.  Haupt  and 
James  Sheetz,  Overseers.  Before  Rice,  P.  J.,  Oblady, 
Head,  Hendebson,  Kephabt  and  Trbxlbb,  J  J.  Af- 
firmed. 

Assumpsit  to  recover  for  Pasteur  treatment.     Before 

MOSBB,  J. 

From  the  record  it  appeared  that  on  December  5, 1913, 
several  persons  were  bitten  by  a  mad  dog  in  Zerbe  Town- 
ship, and  the  treatment  was  ordered  for  these  persons. 
The  testimony  relating  to  the  contract  made  with  the 
plaintiff  by  the  overseers  is  set  forth  in  the  opinion  of 
the  Superior  Court. 

The  defendant  presented,  inter  alia,  the  following 
points: 

1.  It  not  having  been  shown  in  this  case  that  the  per- 
sons to  whom  the  plaintiff  administered  the  Pasteur  anti- 
rabic  treatment  were  indigent  persons,  and  the  plaintiff 
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cannot  recover,  and  the  verdict  of  the  jury  must  be  for 
the  defendants. 

Answer.  That  is  refused  as  drawn.  I  have  already 
said  to  you  that  the  position  that  is  taken  by  the  defend- 
ant in  that  point  would  indicate  that  the  burden  is  on 
the  plaintiff  to  show  that  they  were  indigent  persons; 
but  I  say  to  you ;  that  is  not  the  law.  This  is  not  an 
ordinary  case  of  relief  in  its  general  sense,  that  is  pro- 
viding maintenance  and  provisions  and  assistance  to 
persons  who  are  needy  and  too  poor  to  support  them- 
selves. This  is  regarded  in  the  law  as  an  emergency 
case.  The  various  acts  of  assembly  on  the  question  are 
passed,  and  the  law  is  established,  in  order  to  prevent 
the  development  of  a  disease  which  is  admitted  to  be 
very  serious  and  also  to  prevent  the  spreading  of  it,  that 
is,  the  communication  of  it.  It  being  infectious,  or  con- 
tagious, it  might  be  communicated  from  one  person  to 
another,  so  that  the  purpose  of  the  law  is  to  prevent  that 
as  far  as  possible  and  to  provide  prompt  iand  efficient 
treatment  for  those  who  possibly  are  unable  to  provide 
for  themselves.  A  person  might  be  able  to  procure  the 
necessaries  of  life,  and  might  be  able  to  live  without  any 
aid  from  the  poor  district,  but  not  all  men  are  prepared 
to  procure  or  obtain  treatment  of  this  kind  at  all  times, 
or  when  required^  and  when  it  is  required  it  must  be  ad- 
ministered with  reasonable  promptness  in  order  to  pre- 
vent the  development.  So  all  those  facts  are  to  be  taken 
into  consideration  by  you ;  the  nature  of  the  disease,  and 
the  reasonable  and  proper  way  that  it  should  be  treated, 
with  promptness  and  intelligence.  Indeed,  this  disease 
is  treated  usually  only  by  institutions  of  this  kind,  or 
rather  by  people  who  handle  this  serum ;  not  by  the  ordi- 
nary physician,  in  other  words.  A  man  bitten  by  a  mad 
dog  could  not  be  treated  by  an  ordinary  physician,  un- 
less through  some  place  of  this  kind  where  they  majQU- 
facture  this  serum.     (1) 

2.  There  having  been  no  previous  order  of  relief  from 
two  justices  of  the  peace  for  the  persons  treated  by  the 
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plaintiff,  and  no  subsequent  order  of  approval  from  two 
justices  of  the  peace  of  the  plaintiff's  claim,  the  plaintiff 
cannot  sustain  this  action  against  the  poor  district,  de- 
fendant, and  the  verdict  of  the  jury  must  be  for  the  de- 
fendant. 

Answer.  That  is  refused  as  drawn  for  the  present. 
That  is  a  legal  question  entirely,  and  might  be  taken  up 
even  later  regardless  of  what  your  verdict  might  be.    (2) 

Verdict  and  judgment  for  plaintiff  for  f318.  Defend- 
ant appealed. 

Errors  assigned,  among  others,  were  (1,  2)  above  in- 
structions quoting  them. 

William  W.  Ryon,  for  appellants. — ^A  township  can- 
not be  made  chargeable  with  the  expense  of  maintaining 
a  pauper  otherwise  than  by  the  previous  order  of  two 
justices  of  the  peace :  Overseers  v.  Baker's  Executors,  2 
Watts  280 ;  Directors  of  Poor  v.  Wallace,  8  W.  &  S.  94 ; 
Gibson  v.  Plum  Creek  Twp.  Poor  Dist.,  122  Pa.  557. 

If  a  township  is  not  legally  liable  for  the  maintenance 
of  a  pauper  a  promise  of  the  overseers  cannot  impose 
that  responsibility  upon  it:  Del.  Twp.  v.  Greenwood 
Twp.,  66  Pa.  63. 

/.  Fred  Schaffer,  for  appellee,  cited:  Danville  Hos- 
pital V.  Overseers,  163  Pa.  175. 

Opinion  by  Hbad,  J.,  July  18, 1916 : 

The  plaintiff,  having  provided  what  is  known  as  the 
"Pasteur  treatment"  for  several  persons  who  had  been 
bitten  by  a  dog  and  who  resided  in  the  defendant  poor 
district,  brought  this  action  to  recover  the  money  value 
of  such  treatment.  The  statement  of  claim  avers  the 
treatment  was  furnished  "at  the  special  instance  and  re- 
quest of  the  said  overseers,"  who  promised  to  pay  for  the 
same.  The  aflldavit  of  defense  denies  the  defendant  dis- 
trict or  its  overseers  ever  ordered  such  treatment;  ever 
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authorized  any  one  to  do  so  for  them,  or  ever  promised 
to  pay  for  the  same.  The  issue  thus  raised  by  the  plead- 
ings was  unquestionably  one  of  fact  and  cast  upon  the 
plaintiflf  the  burden  of  establishing  by  evidence  the  con- 
tract alleged  in  the  statement. 

Dr.  Wilkinson  was  the  local  physician  residing  in  the 
defendant  district,  to  whom  the  injured  persons  applied 
for  professional  aid.  He  testifies  that,  being  of  opinion 
they  required  the  special  treatment  already  referred  to, 
he  laid  the  matter  before  the  overseers  of  the  defendant 
poor  district ;  that  they  held  the  matter  under  considera- 
tion for  a  day  or  two  to  enable  them  to  be  advised  by 
their  counsel  and  then  directeii  him  to  order  the  treat- 
ment, which  he  accordingly  did.  He  is  corroborated  by 
the  testimony  of  the  witness  Sweitzer,  and  still  further 
by  the  correspondence  between  the  plaintiflf  and  the  de- 
fendants which  was  offered  in  evidence.  In  a  letter  from 
the  plaintiff  to  the  overseers,  dated  December  5,  1913, 
the  latter  were  advised  that  on  the  order  of  Dr.  Wilkin- 
son "initial  doses  for  six  pasteur  anti-rabic  treatments 
had  been  forwarded."  The  letter  then  stated  "We  un- 
derstand that  your  board  will  make  settlement  for  these 
treatments,  at  the  rate  of  f  50.00  each  and  invoice  will 
therefore  be  rendered  at  the  completion  of  the  same.  In 
case  our  understanding  of  the  matter  is  not  correct,  we 
ttust  you  will  advise  us  at  once."  No  reply  was  made 
contravening  this  understanding.  In  a  letter  from  Wil- 
liam Haupt,  one  of  the  overseers,  to  the  plaintiflf,  under 
date  of  December  8th,  we  find :  "Please  send  us  a  bill  of 
the  anti-rabic  treatments,  as  we  have  to  have  to  make 
settlement  with  our  auditor  on  reed.  bill.  We  will  send 
check  for  the  amount."  In  a  letter  from  the  overseers 
to  the  plaintiff,  under  date  of  January  3d,  we  have  the 
following:  'Tour  bill  of  the  3  in.  We  would  state  to 
you  that  we  had  to  notify  the  parties  to  make  settlement 
with  us  so  it  will  take  a  little  time,  so  you  will  please 
allow  us  time  to  make  settlement  with  you,  as  the  law 
only  allows  the  overseers  of  the  i)oor  to  pay  for  them 
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that  is  too  poor  to  pay."  Manifestly,  the  testimony  re- 
ferred to,  offered  by  the  plaintiff,  was  legally  sufficient 
to  require  the  learned  trial  judge  to  submit  the  case  to 
the  jury  on  the  issue  of  fact  raised  by  the  pleadings.  We 
regard  the  manner  of  the  submission  as  fair  and  impar- 
tial, and  the  verdict  of  the  jury  has  therefore  ei^tablished 
there  actually  was  a  contract  between  the  plaintiff  and 
the  defendant  overseers  for  the  furnishing  of  the  treat- 
ment and  for  the  payment  of  the  same. 

But  it  is  urged  upon  us  that  even  if  such  contract  be 
established,  there  still  remains  a  legal  obstacle  in  the 
way  of  the  plaintiff's  recovery  because  no  affirmative 
proof  was  offered  by  the  plaintiff  to  show  that  the  per- 
sons to  whom  the  treatment  was  administered  were  in- 
digent persons.  It  is  quite  true  the  Act  of  22d  April, 
1913,  P.  L.  Ill,  declares  it  to  be  the  duty  of  the  officers 
or  directors,  who  are  charged  by  law  with  the  relief  and 
maintenance  of  the  poor  and  indigent  of  the  county,  to 
provide  such  treatment  for  all  indigent  persons  domi- 
ciled within  the  said  district,  &c.  But  this  language  of 
the  act  does  not  cast  upon  the  plaintiff  in  such  cases  the 
burden  of  affirmatively  proving  the  persons  treated  were 
indigent  Those  who  are  competent  to  furnish  such 
treatment  are  usually  to  be  found  in  the  larger  centers 
of  population,  often  far  distant  from  those  requiring  its 
benefit  The  overseers  of  the  poor,  in  their  respective 
districts,  are  the  officers  empowered  by  law  to  make  con- 
tracts binding  upon  their  respective  districts.  In  mak- 
ing such  contracts  they  are  of  course  bound  by  the  limi- 
tations prescribed  by  the  law  in  defining  their  duties  and 
powers.  Now  it  is  apparent  that  a  contract  of  the  char- 
acter of  the  one  established  by  the  evidence  was  within 
the  scope  otthe  powers  conferred  by  the  law  on  the  over- 
seers of  a  poor  district  This  being  so,  the  presumption 
would  be,  in  the  absence  of  any  evidence  to  repel  it,  that 
in  making  such  contract  they  had  done  what  was  re- 
quired by  the  law  in  authorizing  them  to  make  it.  As 
was  well  said  by  the  learned  trial  court  in  overruling  the 
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motions  for  a  new  trial  and  for  judgment  non  obstante 
veredicto:  "This  is  an  emergency  act.  The  passage 
thereof  was  for  the  purpose  of  preventing  the  develop- 
ment and  spreading  or  communication  of  a  very  danger- 
ous and  much  dreaded  disease.  Prompt  action  is  im- 
perative. Otherwise  all  effort  to  prevent  the  mischief 
and  carry  out  the  intent  of  the  act  would  be  fruitless  and 
unavailing." 

Such  a  statute,  under  all  of  the  cases,  must  not  be  sub- 
jected to  a  construction  that  would  destroy  the  benefi- 
cent intent  of  the  lawmakers.  But  we  are  not  left 
without  ample  authority  as  to  what  the  law  is  in  such  a 
case  and  therefore  need  not  elaborate  the  reasoning 
which  would  support  the  principle  stated.  In  Danville 
Hospital  V.  Bellefonte  Overseers,  163  Pa.  175,  the  de- 
fendant poor  district  sought  to  escape  payment  for  the 
maintenance  of  certain  persons  sent  by  them  to  the  plain- 
tiff hospital  on  the  theory  that  it  was  not  shown  by  the 
proof  that  the  persons  so  sent  had  been  formally  placed 
under  the  charge  of  the  overseers  by  a  precedent  order  of 
relief.  Or,  to  quote  the  language  of  Mr.  Justice  Green, 
in  stating  the  contention  of  the  poor  district :  "In  other 
words  the  plaintiff  was  bound  to  prove,  not  only  that  the 
paupers  were  sent,  or  delivered  to  them  by  the  overseers, 
to  be  cared  for  and  maintained,  but  also  that,  as  between 
the  overseers  and  the  poor  district,  they  had  the  paupers 
in  charge  by  means  of  an  order  of  relief,  or  a  subsequent 
ord^r  of  approval."  Further  along  in  the  same  opinion 
it  is  said:  "If  they  (the  overseers)  are  guilty  of  any 
dereliction  of  duty  they  may  be  answerable  as  for  a 
breach  of  duty  to  the  district  which  they  officially  repre- 
sent. But  as  to  other  persons  having  dealings  with  them 
within  the  time  or  scope  of  their  authority,  surely  it  can- 
not be  required  that  they  shall  be  obliged  first  to  insti- 
tute an  inquiry  into  the  regularity  of  the  official  action 
of  these  'constituted  authorities/  before  they  may  con- 
tract with  them The  maxim  omnia  praesumuntur 

rite  esse  acta  requires  that  their  acts  are  presumed  to  be 
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rightly  done,  without  specific  proof  to  that  effect."  The 
same  principle  was  held  to  be  sound  in  Oakland  Town- 
ship V.  Martin,  104  Pa.  303 ;  Harshman  v.  Dunbar  Town- 
ship, 11  Pa.  Superior  Ct.  638,  and  many  other  cases.  We 
are  of  opinion  the  position  on  which  the  defendants  rest 
this  branch  of  the  case  is  untenable. 

Upon  a  review  of  the  entire  record  we  discover  no 
sound  reason  for  interfering  with  the  judgment  in  this 
case  and  we  accordingly  dismiss  the  assignments  of 
error. 

Judgment  affirmed. 


Home,  Appellant,  v.  West  .Chester  Street  Railway 

Company. 

Negligence  —  Street  railway  companies  —  Trespassing  horse  — 
Nonsuit. 

Where  a  horse  is  killed  by  an  electric  car  while  trespassing  on 
the  private  right  of  way  of  a  street  railway  company,  there  can  be 
no  recovery  from  the  company  for  its  loss,  where  there  is  no  evi- 
dence to  show  how  the  animal  got  to  the  place  where  he  was  killed, 
or  to  show  that  he  was  run  into  as  the  result  of  any  wilfulness  or 
recklessness  of  the  employee  of  the  company  operating  the  car 

Argued  Nov.  16, 1915.  Appeal,  No.  182,  Oct.  T.,  1915, 
by  plaintiff,  from  order  of  C.  P.  Chester  Co.,  Aug.  T., 
1914,  No.  86,  refusing  to  take  off  nonsuit  in  case  of  Jacob 
E.  Home  v.  West  Chester  Street  Railway  Company.  Be- 
fore Rice,  P.  J.,  Head,  Porter,  Henderson,  Kephart 
and  Trbxler,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  death  of  a  horse. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  entered  a  compulsory  nonsuit  which  it  sub- 
sequently refused  to  take  off. 
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Error  assigned  was  in  refusing  to  take  oflf  nonfiroit. 

W.  8.  Harris,  for  appellant^  cited :  Ferry  v.  Philadel- 
phia Rapid  Transit  Co.,  232  Pa.  403. 

A.  M.  Holding,  for  appellee,  cited :  Taylor  v.  Philadel- 
phia Rapid  Transit  Co.,  55  Pa.  Superior  Ct.  607;  Deber- 
eux  V.  P.  &  R.  Ry.  Co.,  245  Pa.  136. 

Opinion  by  Head,  J.,  July  18, 1916 : 

The  plaintiff  sues  to  recover  the  value  of  a  horse  which 
was  struck  by  a  car  operated  by  the  defendant  company 
and  so  injured  that  it  had  to  be  killed.  The  defendant's 
car  was  being  operated  on  its  track,  not  on  any  public 
highway  but  on  a  private  right  of  way  owned  by  the 
company.  There  was  a  fence  between  the  track  and 
right  of  way  and  the  public  highway.  On  the  other  side 
of  the  track  was  an  unfenced  pasture  field  in  which  the 
plaintiff  or  his  tenant  was  accustomed  to  graze  his  stock. 
At  or  about  the  point  of  the  accident  there  was  a  gate 
leading  from  the  highway  through  the  fence  aforesaid 
to  the  track  of  the  company,  and  at  that  point  the  cars 
were  accustomed  to  stop  when  occasion  required  to  re- 
ceive or  discharge  passengers.  It  was  just  at  this  point 
the  horse  was  struck.  No  witness  saw  the  collision. 
There  is  evidence  that  the  horse  was  inside  the  fence, 
close  to  the  gate,  and  either  on  the  track  of  the  defendant 
or  so  close  to  it  that  he  was  necessarily  struck  by  the  car. 
How  the  animal  got  to  that  place,  the  evidence  does  not 
disclose. 

At  the  conclusion  of  the  plaintiff's  case  the  learned 
trial  judge  entered  a  compulsory  nonsuit  and  thus  stated 
his  reasons  therefor :  "I  direct  this  nonsuit  because  the 
evidence  shows  that  the  horse  that  was  destroyed  was  a 
trespasser  on  the  track  of  the  trolley  company,  and  the 
evidence  entirely  fails  to  show  that  he  was  run  into  as  the 
result  of  any  wilfulness  or  recklessness  on  the  part  of 
the  defendant  company."    No  such  wilful  or  wanton 
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injury  is  alleged  in  the  statement  of  claim  although  the 
learned  counsel  for  the  appellant,  in  his  argument,  seems 
to  rely  on  the  proposition  that  the  evidence  disclosed 
negligence  of  that  character.  We  are  unable  to  draw 
that  conclusion  from  our  reading  of  the  testimony.   * 

The  case  is  practically  ruled  by  Devereux  v.  Philadel- 
phia, Etc.,  Railway  Co.,  245  Pa.  136.  In  the  opinion  of 
Mr.  Justice  Elkin  we  find  a  situation  portrayed  exactly 
like  the  one  presented  by  this  record :  "The  horses,  the 
value  of  which  this  suit  was  brought  to  recover^  were 
killed  while  trespassing  upon  the  right  of  way  of  the  de- 
fendant company,  and  this  is  conceded,  but  it  is  contend- 
ed that  under  all  the  facts  disclosed  by  the  testimony  it 
was  for  the  jury  to  say  whether  the  railroad  company 
exercised  proper  and  reasonable  care  under  the  circum- 
stances. We  see  nothing  in  the  case  to  take  it  out  of  the 
rule  which  has  been  recognized  and  followed  in  our  State 
for  more  than  half  a  century.^' 

Nor  can  we  see  anything  in  this  case  to  diflferentiate 
it  in  principle  from  the  one  just  cited.  The  same  doc- 
trine is  affirmed  in  Taylor  v.  The  Philadelphia  Rapid 
Transit  Co.,  55  Pa.  Superior  Ct.  607,  affirmed  by  the 
Supreme  Court :  vide  245  Pa.  189.  The  record  discloses 
no  reversible  error  and  the  judgment  must  therefore  be 
affirmed. 

Judgment  affirmed. 


Johnson  &  Swackhammer  v.  Lehigh  Valley  Rail- 
road Company,  Appellant. 

Justice  of  the  peace — Jurisdiction — Amount — Railroads, 
In  an  action  against  a  railroad  company  before  a  justice  of  the 
peace  to  recover  damages  for  injuries  to  machinery  suffered  in 
transportation,  the  justice  has  jurisdiction  where  it  appears  that 
the  itemized  statement  of  the  claim  filed  with  the  justice  aggregated 
$292.35,  and  that  judgment  was  rendered  for  $224.36;  and  the 
jurisdiction  is  not  ousted  on  the  trial  of  an  appeal  in  the  Common 
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Pleas  because  on  cross-examination  plaintiff  testified  that  he 
thought  he  ought  to  have  a  new  machine  in  place  of  the  old  one. 
and  that  the  price  of  a  new  machine  would  amount  to  more  than 
the  magistrate's  jurisdiction,  although  he  acknowledged  that  his 
own  machine  was  an  old  one,  and  that  the  cost  of  repairing  it  would 
be  much  less  than  the  cost  of  a  new  machine. 

In  such  a  case  plaintifip  is  not  entitled  the  exi>enses  of  maintaining 
and  boarding  three  men  for  several  days  whom  he  had  sent  forward 
to  set  up  the  machine  after  he  knew  that  it  had  been  injured  and 
before  it  had  started  finally  for  its  destination. 

Argued  Nov.  16,  1915.  Appeal,  No.  220,  Oct  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Bradford  Co.,  Sept. 
T.,  1912,  No.  337,  on  verdict  for  plaintiff  in  case  of  John- 
son &  Swackhammer  v.  Lehigh  Valley  Railroad  Com- 
pany. Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Hen- 
derson, Eephart  and  Trexler,  JJ.  Modified  and  af- 
firmed. 

Appeal  from  judgment  of  justice  of  the  peace.  Before 
Maxwell,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  f  168.  Defend- 
ant appealed. 

Error  assigned  was  in  refusing  to  dismiss  case  for 
want  of  jurisdiction. 

J.  Roy  Lilley,  with  him  Wm.  P.  Wilson,  for  appellant. 

Ghas.  M.  Culver,  with  him  D.  E.  Kaufman,  for  ap- 
pellees. 

Opinion  by  Head,  J.,  July  18, 1916 : 

This  record  presents  for  our  consideration  but  two 
questions,  neither  of  which  invites  any  lengthy  discus- 
sion. The  plaintiffs  were  the  owners  of  a  sawmill  with 
other  machinery  which  they  were  desirous  of  having 
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shipped  from  Bummerfield,  in  Bradford  County,  to  Bich- 
ford,  New  York,  over  the  line  of  the  defendant  company. 
A  car  for  that  purpose  was  providied  at  the  first  named 
station  and  the  machinery  loaded  thereon.  Before  the  car 
was  moved  at  all  it  was  struck  by  an  engine  with  a  few 
cars  attached  coming  from  a  siding,  and  some  injury  to 
the  plaintiffs'  property  was  occasioned  thereby.  As  we 
read  the  testimony,  the  collision  was  witnessed  by  at 
least  one  of  the  plaintiffs.  It  appears  to  have  been  agreed 
by  both  parties  the  machinery  could  not  go  forward  until 
it  had  been  repaired  or  its  place  supplied  either  by  the 
plaintiffs  or  the  defendant.  There  was  a  wide  diver- 
gence of  view  between  the  parties  as  to  the  nature  and 
extent  of  the  injury  to  the  property  and  the  probable 
cost  of  repairing  it.  Either  as  a  result  of  some  negoti- 
ation or  by  the  act  of  the  defendant  itself — ^and  the  testi- 
mony leaves  this  in  some  doubt — the  machinery  was  re- 
moved to  the  defendant's  shops  at  Sayre  and  there  the 
necessary  repairs  were  made.  After  a  delay  of  a  few 
days  the  car  went  forward  to  its  destination. 

The  plaintiffs,  being  dissatisfied  with  the  condition 
of  the  machinery,  as  repaired  by  the  defendant,  brought 
an  action  of  trespass  before  a  justice  of  the  peace  to  re- 
cover compensation  for  the  injury  to  their  property. 
They  filed  before  the  magistrate  an  itemized  statement  of 
their  claim  aggregating  $292.35.  After  hearing,  judg- 
ment was  rendered  for  the  plaintiffs  in  the  sum  of 
$244.35.  The  record  thus  shows  the  cause  of  action  was 
clearly  within  the  jurisdiction  of  the  magistrate,  and 
when  the  defendant  took  this  appeal  to  the  Court  of 
Common  Pleas,  the  jurisdiction  of  that  court  attached. 
We  do  not  think  this  jurisdiction  was  ousted  because  of 
the  fact  that,  on  cross-examination  of  one  of  the  plain- 
tiffs, he  testified  to  the  selling  price  of  a  new  machine  at 
the  place  of  its  manufacture,  and  that  his  own  machine, 
having  been,  as  he  thought  practically  worthless,  he 
ought  to  have  a  new  one  in  its  place.  Later  on  he 
agreed  his  own  machine  was  an  old  one,  had  been  in  use 
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for  many  years,  and  the  probable  cost  of  repairing  it 
would  be  much  less  than  the  price  of  a  new  one.  The 
plaintiffs'  claim  was  for  unliquidated  damages  and  it 
was  for  the  jury,  under  all  of  the  evidence,  to  determine 
how  much  they  were  entitled  to  as  compensation  for  the 
injury  to  their  property.  There  is  no  foundation  in  the 
record  to  support  the  argument  that  the  plaintiff's  claim 
was  in  fact  more  than  |300.00,  or  that  the  Court  of 
Common  Pleas  was  without  jurisdiction  to  hear  the 
cause.  The  first  assignment  of  error  is  therefore  dis- 
missed. 

The  plaintiffs  knew  of  the  injury  to  their  property 
before  it  had  started  for  its  destination.  Nevertheless, 
they  sent  forward  to  the  latter  point  three  men,  as  they 
say  to  assist  in  unloading  and  setting  it  up,  and  kept 
them  there  for  a  period  of  eight  days  and  paid  out  for 
their  boarding  and  lodging  the  sum  of  f  48.00.  Under  the 
circumstances  the  jury  should  not  have  been  permitted 
to  include  this  item  in  the  amount  of  their  verdict.  As 
the  refusal  of  the  learned  judge  to  exclude  it  is  expressly 
assigned  for  error,  we  must  take  cognizance  of  it.  There 
being  no  dispute,  however,  as  to  the  sum  thus  improperly 
included  in  the  verdict,  the  error  can  be  rectified  without 
necessarily  involving  a  new  and  expensive  trial.  We, 
therefore,  make  the  following  order : 

The  record  is  remitted  to  the  court  below  with  direc- 
tion that  if  the  plaintiffs  will,  within  twenty  days  after 
the  filing  of  the  remittitur,  file  of  record  a  stipulation 
agreeing  to  allow  a  reduction  of  |48.00  in  the  amount  of 
the  judgment,  so  that  the  same  will  stand  at  the  sum  of 
f  140.00,  then  the  judgment  so  modified  and  reduced  is 
affirmed.  If  the  plaintiffs  fail  to  file  such  stipulation 
within  the  time  named,  then  the  judgment  is  reversed 
and  a  venire  facias  de  novo  awarded. 
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Iowa  City  First  National  Bank,  Appellant,  v. 
Kane. 

Promissory  notes — Alteration — Evidence — Case  for  jury. 

Where  a  promissory  note  shows  on  its  face  material  alterations 
in  the  total  amount  of  the  note  and  in  the  installments  specified 
to  be  paid,  it  is  reversible  error  for  the  trial  judge  to  refuse  to 
admit  the  note  in  evidence,  where  the  witness  for  plaintiff  on 
depositions  explains  in  a  reasonable  way  how  the  alterations  came 
to  be  made  in  the  presence  of  the  defendant,  but  testifying  long 
after  the  note  was  given,  and  not  having  it  before  him  or  any 
written  date,  varies  in  his  testimony  by  an  amount  within  a  frac- 
tion of  a  dollar  from  the  amount  of  the  installment  as  reduced  ap- 
pearing on  the  face  of  the  note.  In  such  a  case  the  note  should  be 
admitted  in  evidence  and  the  jury  permitted  to  pass  upon  the 
question  of  the  validity  of  the  alterations. 

Angued  Nov.  17, 1915.  Appeal,  No.  313,  Oct.  T.,  1915, 
by  plaintiflf,  from  order  of  C.  P.  Delaware  Co.,  March  T., 
1911,  No.  107,  refusing  to  take  off  nonsuit  in  case  of  First 
National  Bank  of  Iowa  City  v.  John  Kane.  Before  Bice, 
P.  J.,  Head,  Porter,  Henderson,  Kbphart  and  Trex- 
LER,  J  J.    Beversed. 

Assumpsit  on  promissory  note.    Before  Broomall,  J. 
The  facts  appear  by  the  opinion  of  the  Superior  Court, 

Error  assigned  was  refusal  to  take  off  nonsuit. 

Albert  Dutton  MacDade,  for  appellant. 

John  E,  McDonough,  for  appellee. 

Opinion  by  Head,  J.,  July  18, 1916 : 

The  plaintiff's  action  was  founded  on  a  promissory 
note,  alleged  to  have  been  executed  by  the  defendant  and 
by  him  delivered  to  the  Equitable  Manufacturing  Com- 
pany.    The  statement  avers   the  plaintiff  bank  dis- 
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counted  the  said  note  in  the  ordinary  course  of  business 
before  maturity  and  without  any  notice  of  any  defect  in 
the  title  of  said  payee.  On  the  trial  of  the  case,  objection 
was  made  to  the  plaintiflPs  offer  of  the  note  on  the  ground 
it  exhibited  on  its  face  several  alterations  in  material 
parts  which  would  forbid  its  receipt  in  evidence  unless 
and  until  proof  had  been  offered  that  such  alterations 
were  made  before  the  instrument  was  signed  by  the  mak- 
er or  afterwards  with  his  knowledge  and  approval.  The 
learned  trial  judge  determined  that  the  alterations, 
which,  we  have  said,  were  perfectly  apparent  to  the  eye, 
were  material,  and  of  this  ruling  no  serious  complaint 
can  be  made.  To  discharge  the  burden  of  proof  thus 
cast  upon  the  appellant,  there  was  offered  in  evidence, 
inter  alia,  the  deposition  of  one  Irving  L.  Crane.  This 
deposition  was  taken  at  the  residence  of  the  witness  in 
New  York  City  several  years  after  the  date  of  the  instru- 
ment in  question.  It  does  not  appear  the  note  in  suit 
was  exhibited  to  the  witness,  or  that  he  had  before  him 
any  memorandum  of  the  transaction.  So  far  as  the  record 
shows,  he  testified  only  from  his  memory  of  it. 

In  substance  he  stated  that  on  the  30th  of  September, 
1909,  the  date  of  the  note  in  question,  he  was  a  salesman 
for  the  Equitable  Manufacturing  Company;  that  he 
called  upon  the  defendant  at  his  place  of  business  and 
solicited  and  received  from  him  an  order  for  a  line  of 
goods  manufactured  by  the  said  company;  that  in  ac- 
cordance with  the  terms  of  the  written  contract,  there 
was  attached  to  it  a  note  which  was  signed  by  the  de- 
fendant, which  note  the  manufacturing  company,  upon 
the  approval  of  the  order,  was  authorized  to  detach  and 
use  in  the  regular  course  of  business.  The  purchase- 
price  of  the  goods  embraced  in  the  transaction  appears 
to  have  been  1351.20  which  was  to  be  payable  in  four 
installments  of  f  87.20  in  two,  four,  six  and  eight  months 
respectively.  The  deponent  further  testifies  that  im- 
mediately after  the  signing  of  the  order  and  the  note,  and 
at  the  same  meeting,  the  defendant  concluded  he  did  not 
Vol.  Lxin~24 
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desire  some  of  the  goods  specified  in  the  order,  and,  with 
the  consent  of  the  deponent,  the  order  was  modified  by 
striking  from  it  a  number  of  articles  which  reduced  the 
purchase-price,  according  to  the  face  of  the  note  as  ex- 
hibited at  the  trial,  from  |351.20  to  |275.43,  and  the  sev- 
eral installifaents  from  |87.20  to  |68.85  each.  He  de- 
clares the  alterations  showing  these  reductions  in  the 
amounts  of  the  note  and  the  several  installments  were 
made  by  him  in  the  presence  of  the  defendant,  with  his 
full  knowledge  and  approval,  and  because  he  had  with 
him  at  the  time  no  other  blank  note  which  could  be  used. 
But  in  his  testimony,  delivered,  as  we  have  stated,  some 
years  after  the  transaction  without  having  the  note  be- 
fore him,  he  stated  the  total  amount  was  reduced  to 
$275.43,  and  the  quarterly  payments  from  $87.30  to 
168.25  instead  of  f68.85,  as  the  note  itself  showed. 

The  learned  trial  judge  thereupon  undertook  to  de- 
clare, as  a  matter  of  law,  "that  the  witness  was  not  re- 
ferring to  the  note  in  suit  because  on  the  note  in  suit  the 
quarterly  payments  were  changed  from? 87.20  to  $68.85.*^ 
In  this  ruling  we  are  of  opinion  the  learned  trial  judge 
fell  into  error.  The  question  whether  or  not  Jhe  witness 
was  testifying  concerning  the  note  actually  in  suit  was 
one  of  fact  for  the  determination  of  the  jury,  not  one  of 
law  for  decision  by  the  court. 

The  defendant  himself,  when  called  by  the  plaintiff  for 
cross-examination,  admitted  the  signature  to  the  paper 
offered  was  his  genuine  signature  although  he  denied 
any  knowledge  of  the  alterations.  The  deposing  witness 
was  testifying  to  a  transaction  between  him  and  the 
defendant  on  the  30th  day  of  September,  1909.  Nothing 
appears  in  the  record  to  show  there  was  more  than  one 
such  transaction  between  the  parties,  or  that  the  de- 
fendant on  that  day,  or  any  other  day,  ever  executed 
more  than  one  note  to  the  manufacturing  company.  The 
amounts  of  the  several  installments  as  reduced,  testified 
to  by  the  witness,  were  in  all  probability  but  a  slip  in 
memory,  as  a  calculation  would  at  once  have  shown. 
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Under  all  of  these  circumstances,  if  the  testimony  of  the 
deponent  were  believed  and  accepted  by  the  jury,  it 
would  furnish  a  clear  warrant  for  a  finding  by  them  that 
the  deponent  actually  was  testifying  to  the  note  in  suit, 
and  his  testimony,  if  true,  would  fully  explain  that  the 
alterations  on  the  face  of  the  note  were  made  in  the 
presence  of  and  with  the  full  knowledge  and  consent  of 
the  maker.  Upon  the  strength  of  his  testimony,  the 
learned  court  should  have  permitted  the  note  to  be  of- 
fered in  evidence  with  the  explanation  of  the  witness 
and  then  submitted  to  the  jury  the  question  of  fact  at 
issue  between  the  parties.  The  judgment  must  therefore 
be  reversed. 

Judgment  reversed   and    a   venire   facias   de   novo 
awarded. 


Collins  V.  Philadelphia  &  Reading  Railway  Co., 
Appellant. 

Negligence  —  Railroad  —  Master  and  servant — Safe  place  to 
work — Case  for  jury — Evidence, 

In  an  action  by  an  employee  against  a  railroad  company  to  re- 
cover damages  for  personal  injuries,  the  case  is  for  the  jury,  where 
it  appears  that  the  plaintiff  was  injured,  while  at  work  loading  a 
car,  l^  a  crate  falling  from  a  truck  upon  him,  and  he  testifies  that 
the  wheel  of  the  truck  went  into  a  hole  in  the  floor  and  upset  the 
crate  upon  him,  that  the  hole  had  existed  for  some  time,  and  was 
known  to  the  defendant's  foreman,  that  it  was  usually  covered  with 
an  iron  plate,  but  not  so  at  the  time  of  the  accident,  and  the  plain- 
tiff although  he  did  not  actually  see  the  wheel  go  into  the  hole,  felt 
the  jar  just  before  the  crate  fell  upon  him. 

In  such  a  case  the  danger  to  the  plaintiff  was  not  so  obvious  and 
imminent  that  it  could  be  said  as  a  matter  of  law  that  he  assumed 
the  risk  of  the  possibility  of  the  hole  becoming  uncovered,  and 
the  wheel  of  the  truck  slipping  into  it. 

If  a  plaintiff's  testimony  in  an  accident  case  makes  out  a  clear 
case,  the  contradictory  testimony  of  another  witness,  though  called 
by  the  plaintiff,  will  not  as  a  matter  of  law  destroy  it. 
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Argued  Nov.  22, 1915.  Appeal,  No.  102,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadel- 
phia Co.,  June  T.,  1909,  No.  2655,  on  verdict  for  plain- 
tiff in  case  of  John  Collins  v.  Philadelphia  &  Reading 
Railway  Company.  Before  Rice,  P.  J.,  Oelady,  Hbad, 
PoRTBE,  Kbphaet  and  Trbxler,  J  J.    Affirmed. 

.  Trespass  for  personal  injuries.  Before  Carr,  J.  See 
Collins  V.  Philadelphia  &  Reading  R.  R.,  224  Pa.  210. 

The  facts  appear  by  the  opinion  of  the  Superior  Court, 
and  by  the  report  of  the  former  appeal,  244  Pa.  210. 

Verdict  and  judgment  for  plaintiff  for  |1,200.  De- 
fendant appealed. 

Errors  assigned  were  in  refusing  binding  instructions 
for  defendant. 

Wm.  Clarke  Mason,  for  appellant. 

Henry  John  Nelson,  for  appellee. 

Per  Curiam,  July  18, 1916 : 

The  plaintiff  and  John  Vesey,  employees  of  the  defend- 
ant, were  engaged  in  loading  a  car  at  the  defendant's 
freight  station.  There  was  a  hole  in  the  platform  at  the 
car  door,  3  to  4  inches  wide  and  8  to  10  inches  long, 
which  had  existed  for  two  weeks.  This  was  not  a  neces- 
sary or  convenient  part  of  the  structure,  but  it  is  fairly 
inferable  from  the  evidence  that  it  was  a  defect  caused 
by  wear  or  decay,  and  there  is  direct  evidence,  "that 
this  defect  was  known  to  the  defendant's  foreman  in 
charge  of  the  men  who  were  employed  thereabouts,  and 
to  the  plaintiff  and  his  fellow  workmen ;  that  the  only 
means  to  avoid  danger  from  the  hole  was  a  sheet  of  loose 
iron  thrown  over  it  and  not  secured  or  made  fast  in  any 
manner;  that  this  cover  was  used  by  order  of  flie  defend- 
ant's foreman;  that  at  the  time  of  the  accident  the  sheet 
of  iron  happened  not  to  be  over  the  hole."    The  fore- 
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going  quotation  taken  from  the  opinion  of  Justice  Von 
MoscHZiSKER,  in  reviewing  the  first  trial  of  the  ease 
(244  Pa.  210),  correctly  describes  the  means  of  guarding 
the  hole,  as  shown  in  this  trial.  Vesey  was  pulling  a 
two-wheel  truck  upon  which  was  a  crate  of  furniture, 
weighing  about  500  pounds,  and  approximately  6  feet 
long  and  4  feet  wide,  and  the  plaintiff  was  walking  be- 
side the  truck,  steadying  the  crate.  When  they  reached 
the  car  door  and  Vesey  turned  to  pull  the  truck  up  an 
incline  into  the  car  the  crate  was  cast  off  the  truck,  fell 
on  the  plaintiff  and  broke  his  leg. 

1.  As  to  the  allegation  of  defendant's  negligence  in 
permitting  the  defect,  it  is  sufficient  to  quote  again  from 
Justice  VoN  Moschziskeb's  opinion :  "If  the  defendant 
permitted  a  hole  with  only  a  makeshift  cover,  such  as 
here  described,  to  exist  upon  its  platform,  where  men 
were  constantly  employed,  presumably  with  attention 
fixed  upon  their  several  duties,  it  clearly  could  be  found 
guilty  of  not  maintaining  a  reasonably  safe  place  £o 
work;  hence,  the  nonsuit  cannot  be  justified  upon  the 
ground  of  lack  of  proof  of  negligence  on  its  part.'' 

2.  The  next  question  is  as  to  the  causal  connection 
between  this  clearly  proved  negligence  and  the  injury  to 
the  plaintiff;  it  being  alleged  in  the  statement  of  claim 
that  the  injury  was  caused  by  one  of  the  wheels  of  the 
truck  going  into  the  hole  in  the  platform.  It  is  urged 
by  appellants'  counsel  that  this  fact  was  not  proved. 
Upon  this  subject  the  plaintiff  testified:  "I  had  been 
steadying  a  crate  of  furniture  and  Mr.  Vesey  was  pull- 
ing the  truck,  and  we  were  going  along  the  floor,  and 
the  wheel  of  the  truck  went  in  the  hole  in  the  floor  and 
turned  this  crate  of  furniture  on  top  of  me  and  broke 
my  ankle  and  fractured  my  instep."  Being  asked  as  to 
the  shape  of  the  hole  he  answered:  "It  runs  straight 
along  the  floor,  at  the  car  door,  where  we  had  to  turn  to 
go  into  the  car,  and  the  wheel  went  into  it  and  turned  it 
on  top  of  me."  This  statement  as  to  the  wheel  going  into 
the  hole  was  repeated  several  times  by  the  plaintiff  in  his 
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examination  in  chief  and  was  steadfastly  adhered  to  by 
him  throughout  a  long  and  rigorous  cross-examination. 
Manifestly^  the  testimony  cannot  be  rejected  as  legally 
insufficient  because  of  ambiguity^  dimness  of  recollection 
or  lack  of  positiyeness.  True,  the  plaintiff  admitted 
that  he  did  not  see  the  wheel  go  into  the  hole,  and  could 
not  see  it  because  of  the  overhanging  crate;  nevertheless 
he  reiterated  his  statement  that  it  did  go  in.  In  general, 
that  which  a  witness  represents  as  his  knowledge  must 
be  an  impression  derived  from  the  exercise  of  his  own 
senses,  not  from  the  reports  of  others — in  other  words^ 
must  be  founded  on  personal  observation :  Wigmore  on 
Evidence,  Sec.  657.  This  general  principle  was  not  con- 
travened by  the  reception  and  submission  to  the  jury  of 
the  testimony  under  consideration.  It  was  not  founded 
on  the  reports  of  others,  but  on  the  personal  obser- 
vation of  the  witness.  And  although  he  did  not  see  every 
movement  which  resulted  in  the  overturning  of  the  crate, 
and  his  knowledge  was  not  of  that  absolute  nature  which 
precludes  even  the  remotest  possibility  of  mistake,  yet 
when  the  position  in  which  he  was  placed,  his  knowledge 
of  the  location  of  the  hole  and  of  the  position  and  move- 
ment of  the  truck,  and  the  sensations  he  experienced  at 
the  very  time  are  considered,  it  would  be  refinement  al- 
most to  the  limit  of  absurdity  to  declare  as  matter  of  law 
that  he  was  not  qualified  to  testify  that  the  wheel  went 
into  the  hole.  The  credence  and  weight  to  be  accorded 
to  his  testimony  were  matters  for  the  jury's  consider- 
ation and  determination ;  the  court  would  have  exceeded 
its  province  if  it  had  withdrawn  the  testimony  from  its 
consideration  upon  the  ground  that  what  the  witness 
presented  as  hjs  knowledge  lacked  adequate  data  as  its 
basis:  See  Wigmore  on  Evidence,  Sec.  658  and  659. 
Moreover  the  testimony  was  admitted  without  objecticm 
and  the  defendant  made  no  motion  to  strike  it  out 

The  sufficiency  of  the  testimony  to  establish  the  fact 
which  is  at  the  foundation  of  the  plaintiflPs  case  is 
further  attacked  upon  the  ground  that  it  presented  two 
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Other  possible  causes  of  the  accident,  which  were  not 
attributable  to  the  defendant's  negligence ;  and  in  view 
of  this  uncertainty,  it  is  argued,  verdict  should  have  been 
directed  in  its  f  ayor.  The  court  is  not  entitled  to  submit 
evidence  which  will  merely  enable  a  jury  to  "guess"  at  a 
fact  in  favor  of  a  party  who  is  bound  to  prove  it :  Ely  v. 
Pittsburgh,  Etc.,  Railway,  158  Pa.  233;  Price  v.  Lehigh 
Valley  Railroad  Company,  202  Pa.  176 ;  Patton  v.  Texas, 
Etc.,  Railroad  Co.,  179  U.  S.  658.  But  as  already  indi- 
cated the  testimony  of  the  plaintiff  furnished  basis  for 
more  than  a  mere  guess,  conjecture  or  suspicion  that 
the  immediate  cause  of  the  crate  toppling  over  on  him 
was  the  wheel  going  into  the  hole.  Nor  is  it  perceived 
that  the  force  of  this  testimony  was  nullified,  or  even 
detracted  from,  by  the  plaintiff's  admission  on  cross- 
examination  that  one  end  of  the  overhanging  crate 
struck  the  station  wall.  His  whole  answer  when  ques- 
tioned on  this  subject  was,  "Struck  the  wall,  and  as 
soon  as  the  wheels  of  the  truck  went  down  it  turned  on 
top  of  me."  This  testimony  does  not  constitute  an  ad- 
mission that  the  striking  of  the  wall  was  or  might  have 
been  the  sole  eflScient  cause  of  the  injury;  the  utmost 
that  can  be  claimed  for  it  is  that  it  furnished  basis  for 
conjecture  that  if  that  had  not  happened  the  wheel  would 
not  have  gone  into  the  hole.  Even  if  the  jury  took  that 
view,  a  finding  that  the  defendant's  negligence  in  per- 
mitting such  a  defect  to  be  in  the  platform  at  that  place 
was  the  proximate  cause  was  justifiable. 

Stress  is  laid  on  the  admission  of  Vesey  on  cross-ex- 
amination that  the  crate  could  have  been  jolted  off  by 
his  starting  on  a  run  to  pull  the  truck  up  the  incline.  It 
is  to  be  observed,  however,  that  Vesey  did  not  under- 
take to  say  that  that  was  the  cause  of  the  accident ;  and 
while  he  admitted  that  he  could  not  say  whether  the 
wheel  went  into  the  hole  or  not,  he  did  say  "there  was  a 
hole  in  the  floor  right  where  the  crate  fell  off,"  and  that 
he  felt  the  jar  which  he  thus  described,  "Just  jarring  my 
hand,  it  leaned  heavier  on  the  right  hand  than  the  other 
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side,  like  going  down."  To  the  extent  that  his  testimony 
went  it  was  corroborative  of  that  of  the  plaintiff;  and 
even  if  it  had  been  contradictory  of  it,  the  court  would 
have  been  bound  to  submit  the  case  to  the  jury  upon  the 
principle  clearly  enunciated  in  Kohler  v.  Pennsylvania 
Railroad  Company,  135  Pa.  346,  and  recognized  and  ap- 
plied in  many  later  cases,  that  if  a  plaintiff's  testimony 
makes  out  a  clear  case,  the  contradictory  testimony  of 
another  witness,  though  called  by  the  plaintiff,  will  not 
as  matter  of  law  destroy  it. 

3.  The  remaining  questions  argued  are  as  to  the  plain- 
tiff's contributory  negligence  and  his  assumption  of  risk. 
These  were  raised  and  considered  on  the  former  appeal 
and  were  decided  adversely  to  the  appellant's  contention 
as  follows ;  "There  was  no  evidence  which  would  justify 
a  nonsuit  upon  the  ground  that  contributory  negligence 
had  been  plainly  shown,  e.  g.,  that  at  the  time  of  the 
accident  either  of  the  men  employed  in  loading  the  car 
performed  his  work  in  an  unusual  or  careless  manner, 
or  that  they  must  have  known  the  cover  was  off,  or  that 
the  truck  was  about  to  slip  into  the  hole;  and  the  im- 
mediate danger  to  the  plaintiff  was  not  so  obvious  and 
imminent  that  it  could  be  said  as  a  matter  of  law  that  he 
had  assumed  the  risk  of  the  possibility  of  the  hole  becom- 
ing uncovered  and  the  wheel  of  the  truck  slipping  into 
it." 

Notwithstanding  the  contention  of  appellant's  coun- 
sel, we  are  not  convinced  that  the  case  as  presented  on 
the  second  trial  differs  so  materially  from  the  case  as 
stated  in  the  opinion  of  the  Supreme  Court  as  to  warrant 
a  different  legal  conclusion.  On  this  trial,  as  on  the 
first  trial,  the  plaintiff's  knowledge  of  the  existence  of 
the  hole  and  of  the  insecure  means  of  guarding  it  was 
shown,  but  it  does  not  more  clearly  appear  than  it  did 
on  the  first  trial  that  he  knew  it  was  uncovered  at  the 
very  time  he  and  his  fellow  workman  undertook  to  haul 
the  truck  to  the  car  door. 

Without  further  elaboration  we  conclude  that  the 
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issues  of  fact  involved  in  the  ease  were  properly  sub- 
mitted to  the  jury.  There  is  no  question  raised  as  to 
the  manner  of  submission. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Kelly,  Appellant,  v.  Courtright. 

Batiks  and  hanking — Checks — Negotiable  instruments — Owner- 
ship of  check — Evidence, 

In  an  action  on  a  check  plaintiff  offered  the  check  in  evidence 
and  it  was  admitted  without  objection.  He  then  rested.  Defend- 
ant then  offered  in  evidence  a  letter  attached  to  certain  depositions 
taken  in  the  case  for  plaintiff.  The  letter  was  addressed  to  the  de- 
fendant by  the  plaintiff,  and  stated  that  the  check  had  been  pro- 
tested, and  that  the  writer  was  trying  to  get  in  touch  with  the  en- 
dorser, who  had  negotiated  it.  It  concluded:  *1  will  be  glad  to 
have  you  telegraph  or  telephone  me."  It  was  signed  by  plaintiff 
under  the  name  of  a  corporation  of  which  he  was  treasurer.  It 
appeared  to  be  a  letterhead  of  the  corporation  with  the  name  of  the 
company  at  the  bottom  of  the  sheet,  although  there  was  no  evidence 
that  the  name  of  the  company  was  written  or  lithographed.  There 
was  no  other  reference  to  the  corporation  in  the  pleadings  or  in  the 
depositions.  The  depositions  being  then  read  into  the  record  by 
the  plaintiff,  set  forth  that  the  plaintiff  was  a  bona  fide  holder  for 
value.  Held,  that  it  was  reversible  error  for  the  court  to  submit  to 
the  jury  the  question  whether  the  check  in  suit  was  actually  the 
property  of  the  corporation  or  the  plaintiff. 

In  such  a  case  the  mere  fact  that  the  name  of  the  corporation  ap- 
peared on  the  letter-sheet  was  nothing  more  than  a  scintilla  of 
proof  altogether  insufficient  to  support  a  verdict  in  favor  of  the 
defendant. 

Argued  Nov.  22, 1915.  Appeal,  No.  164,  Oct.  T.,  1915, 
by  plaintiff,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  Jan.  T.,  1915,  No.  382,  on  verdict  for  defend- 
ant in  case  of  Michael  B.  Kelly  v.  Murray  B.  Courtright. 
Before  Rice,  P.  J.,  Oelady,  Head,  Porter,  Henderson, 
Kephart  and  Trexler,  JJ.    Reversed. 
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Assumpsit  on  a  check.    Before  MacNbillb,  J. 

At  the  trial  the  plaintiff  offered  in  evidence  the  check 
which  had  been  protested.  It  was  admitted  without 
objection,  and  plaintiff  thereupon  rested.  The  defend- 
ant then  offered  in  evidence  a  letter  attached  to  certain 
depositions  which  had  been  taken  on  behalf  of  the  plain- 
tiff, but  not  offered  in  evidence.  The  letter  was  as  fol- 
lows : 

^^December  5, 1914. 
"Mr.  M.  B.  Courtright, 
"Philadelphia,  Pa. 
"Dear  Sir: 

"Your  check  issued  November  27th,  at  Ebensburg,  Pa., 
on  the  First  National  Bank  to  R.  A.  Whiteside  has  been 
protested  and  returned  to  the  writer  marked  *Not  suf- 
ficient funds.^  It  is  possible  that  I  may  not  be  able  to 
get  Mr.  Whiteside  until  the  latter  part  of  the  week.  I 
am  naturally  sending  him  the  check  for  the  purpose  of 
paying  it.  It  is  too  late  in  the  day  to  get  action  as  this 
was  tendered  me  about  twelve  o'clock  noon  to-day.  I, 
therefore,  am  writing  to  ascertain  your  pleasure  in  the 
matter.  Ordinarily  when  checks  are  protested,  we  enter 
suit  for  their  collection. 

"I  will  be  glad  to  have  you  telegraph  or  telephone  me 
some  time  Monday.    Yours  truly, 

"American  Stbbl  Company. 

"(Signed)  M.B.Kelly." 

Plaintiff  then  offered  in  evidence  the  depositions 
which  set  forth  that  the  plaintiff  was  a  bona  fide  holder 
for  value  of  the  check  in  suit. 

The  trial  judge  submitted  to  the  jury  the  question 
whether  the  check  was  the  property  of  the  American 
Steel  Company  or  the  plaintiff. 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Error  assigned  was  in  refusing  to  enter  judgment  for 
plaintiff  n.  o.  v. 
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Samuel  W.  Cooper,  for  appellant — The  defendant 
cannot  set  up  as  a  defense  that  someone  other  than  the 
plaintiff,  who  has  possession  of  the  note  is  the  owner: 
Sterling  v.  Marietta,  Etc.,  Trading  Co.,  11  S.  &  R.  179 ; 
Ward  Y.  Tyler,  52  Pa.  393 ;  Farmers,  Etc.,  Bank  v.  Penn, 
Etc.,  Bank,  123  Pa.  283 ;  Morris  v.  Foreman,  1  Dall.  193 ; 
Brown  y.  Clark,  14  Pa.  469;  Ballentine  v.  Magee,  4 
Brews.  95. 

John  O.  CHlpin,  with  him  Cfraiiam  d  CHlfillan,  for  ap- 
pellee. 

Opinion  by  Head,  J.,  July  18, 1916 : 

The  plaintiff  sues  to  recover  the  amount  of  a  certain 
check  made  by  the  defendant  to  the  order  of  one  R.  A. 
Whiteside  and  by  the  latter  endorsed  and  delivered  to 
the  plaintiff.  It  is  averred  in  the  statement  that  the 
latter  was  a  bona  fide  holder  of  the  said  check  and  took 
the  same  in  the  nsnal  course  of  business  for  a  full  and 
valuable  consideration.  In  his  answer  the  defendant 
sets  forth  at  length  certain  transactions  between  him- 
self and  the  payee,  Whiteside,  and  avers  that  the  latter 
obtained  the  check  by  false  pretense  without  giving  any 
consideration  therefor  and  that  its  negotiation  by  him 
was  a  fraud  upon  the  defendant.  He  further  avers  these 
transactions  were  known  to  the  plaintiff  before  he  took 
over  the  said  check  and  that  he  is  not  the  bona  fide 
holder  thereof,  but  that  the  real  plaintiff  in  the  case  is 
the  said  Whiteside  and  that  the  nominal  plaintiff  was 
but  allowing  the  use  of  his  name  in  order  that  the  payee 
might  be  able  to  perpetrate  a  further  fraud  upon  the  de- 
fendant. 

Notwithstanding  this  averment  of  infirmity  in  the  title 
of  the  person  negotiating  the  check,  when  the  case  came 
on  for  trial  the  record  shows  the  material  proceedings 
were  these :  The  plaintiff  offered  in  evidence  the  check 
sued  on.  It  was  admitted  without  objection  and  the 
plaintiff  rested.    The  defendant  then  offered  in  evidence 
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the  deposition  of  the  plaintiff  and  particularly  a  certain 
letter  attached  thereto  and  in  turn  rested.  The  plain- 
tiffs counsel  then  read  into  the  record  the  deposition  of 
the  plaintiff  which  had  been  offered  in  evidtoce  by  the  de- 
fendant and  admitted.  No  other  testimony  was  pro- 
duced by  either  party.  From  the  deposition  it  appeared 
the  plaintiff  resided  .in  Pittsburgh  and  had  been  the 
treasurer  of  a  corporation  called  the  American  Steel 
Company- for  some  ten  years.  The  letter  referred  to  was 
written  by  the  plaintiff  to  the  defendant  advising  him 
that  his  check  had  been  protested  for  want  of  funds  and 
that  he  was  trying  to  get  into  communication  with  Mr. 
Whiteside  who  had  negotiated  it.  The  letter,  as  printed 
in  the  record,  concludes  thus:  "I  will  be  glad  to  have 
you  telegraph  or  telephone  me  some  time  Monday.  Yours 
truly,  American  Steel  Company.  (Signed)  M.  B.  Kel- 
ly.'' Nowhere  in  the  statement  of  claim,  in  the  affidavit 
of  defense,  or  elsewhere  in  the  record,  does  the  name  of 
the  American  Steel  Company  appear,  nor  is  there  aver- 
ment or  proof  that  this  corporation,  which  apparently 
had  its  oflSce  in  the  City  of  Pittsburgh,  was  anything 
but  an  entire  stranger  to  the  transaction  between  the 
parties.  The  natural  inference  to  be  drawn  from  the  face 
of  the  letter  is  that  the  plaintiff,  in  writing  it,  used  a 
blank  letterhead  of^the  corporation  with  its  name  at  the 
bottom  of  the  sheet  so  that  in  using  such  a  blank  in  the 
business  of  the  company,  it  would  not  be  ne<;essary  for 
the  oflScer  to  sign  the  name  of  his  company  but  instead 
his  own  name  and  official  capacity. 

The  learned  trial  judge  refused  the  point  presented  by 
plaintiff's  counsel  asking  for  a  binding  direction  in  favor 
of  the  plaintiff,  but  submitted  to  the  jury  the  single  ques- 
tion whether  the  check  in  suit  was  actually  the  property 
of  the  American  Steel  Company  or  of  the  plaintiff  in  the 
case.  The  charge  of  the  learned  trial  judge,  which  was 
brief,  concludes  as  follows :  *^If  the  American  Steel  Com- 
pany was  the  owner  at  the  time  payment  was  refused, 
your  verdict  should  be  for  the  defendant.    If  it  belonged 
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to  Mv.  Kelly  at  the  time  payment  was  refused,  the  verdict 
should  be  for  the  plaintiff."  The  plaintiff  testified  in  his 
deposition  that  he  was  in  good  faith  the  owner  of  the 
check  and  had  paid  full  value  for  it.  This  testimony  - 
was  not  controverted  by  the  defendant  who  himself  of- 
fered in  evidence  this  deposition,  thus  making  the  de- 
posing witness  his  own.  He  should  therefore  be  bound 
by  the  evidence  he  produced  and  submitted  to  the  court. 
Under  all  of  the  circumstances  we  feel  obliged  to  say 
the  mere  fact  the  name  of  the  American  Steel  Company 
appears  on  the  letter  sheet,  although  there  is  no  evidence 
whether  it  was  written  or  lithographed,  could  not  be  re- 
garded as  more  than  a  scintilla  of  proof  altogether  in- 
suflScient  to  support  a  verdict  in  favor  of  the  defendant. 

The  plaintiff's  point  for  binding  direction  in  his  favor 
should  have  .been  aflBrmed  and  a  verdict  rendered  in  his 
favor  for  the  amount  of  the  check  with  interest  from  the 
date  of  its  presentation  and  the  fees  of  the  notary  in 
protesting  it.  The  judgment  must  therefore  be  reversed, 
and  the  case  retried  as  there  is  now  no  verdict  to  sup- 
port a  judgment  for  plaintiff. 

Judgment  reversed  with  a  new  venire. 


Fricker,  Appellant,  v.  Philadelphia  Bapid  Transit 

Company. 

Negligence — AtUomohiles — Contributory  negligence — Case  for 
jury. . 

In  an  action  against  an  owner  of  an  automobile  by  a  motor- 
cyclist to  recover  damages  for  personal  injuries,  the  question  of 
defendant's  negligence  and  plaintiff's  contributory  negligence  is 
for  the  jury,  where  the  evidence  tends  to  show  that  plaintiff  turned 
from  a  small  street  at  a  slow  pace  into  a  wide  street,  and  keeping 
on  the  proper  side  of  the  latter  street  for  a  distance  estimated  from 
ten  to  twenty-five  feet  was  struck  on  the  leg  by  the  front  wheel 
and  fender  of  the  automobile,  that  the  plaintiff  did  not  see  the 
automobile  before  it  struck  him  as  his  attention  was  fixed  on 
children  playing  near,  and  that  the  chauffeur  was  looking  away 
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from  plaintiff  ^'across  the  street"  although  it  was  not  shown  that 
the  automobile  was  run  at  an  undue  rate  of  speed. 

Even  where  an  automobile  is  not  run  at  a  high  speed,  the 
chauffeur  may  be  guilty  of  negligence  through  incon4)etency,  in- 
attention or  mistake  in  judgment. 

Argued  Nov.  23, 1915.  Appeal,  No.  137,  Oct  T.,  1915, 
by  plaintiffs,  from  judgment  of  C.  P.  No.  5,  Philadelphia 
Co.,  March  T.,  1913,  No.  5097,  for  defendant  non  obstante 
veredicto  in  case  of  Harry  J.  Fricker  by  his  next  friend 
and  father,  Charles  Fricker,  and  Charles  Fricker  in  his 
own  right,  v.  Philadelphia  Rapid  Transit  Company.  Be- 
fore Rice,  P.  J.,  Orlady,  Hbad,  Poetbe,  Eephabt  and 
Teexlbe,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Ralston,  J. 

The  facts  relating  to  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdicts  for  plaintiffs  for  |545  and  f455  respectively. 
Judgment  was  subsequently  entered  for  the  defendant 
n.  o.  V. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

William  B.  Oery^  with  him  John  J.  Rahilly,  for  appel- 
lants, cited :  Lewis  v.  Wood,  247  Pa.  545. 

Ruhy  R,  Vale,  for  appellee,  cited :  Henson  v.  Arthur, 
217  Pa.  156;  Mellet  v.  Reading  Transit  Co.,  55  Pa.  Su- 
perior Ct.  465. 

Opinion  by  Head,  J.,  July  18, 1916 : 

The  plaintiff,  Harry  J.  Fricker,  seeks  to  recover  in 
this  action  compensation  for  personal  injuries  alleged  to 
have  resulted  from  the  negligent  act  of  the  defendant. 
At  the  conclusion  of  the  trial  the  learned  judge  sub- 
mitted to  the  jury,  in  a  charge  of  which  the  defendant 
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can  make  no  complaint,  the  questions  of  the  defendant's 
negligence  and  the  plaintiffs  contributory  negligence. 
Their  yerdict  was  in  favor  of  the  plaintiffs.  Thereafter 
the  court  entered  a  judgment  n.  o.  v.  in  favor  of  the  de- 
fendant and  the  plaintiffs  appeal.  In  such  a  case  we 
must  take  the  evidence  produced  by  the  plaintiff  as  true 
and  give  to  him  the  benefit  of  every  fact  supported  by 
such  testimony  and  every  favorable  inference  that  may 
be  fairiy  drawn  therefrom.  To  determine  whether  or 
not  the  action  of  the  learned  court  below  was  correct,  we 
need  not  at  all  consider  the  testimony  offered  by  the  de- 
fendant or  advert  to  the  points  at  which  it  conflicts  with 
the  testimony  of  the  plaintiffs  and  their  witnesses.  . 

That  there  was  a  collision  of  an  automobile  driven  by 
an  employee  of  the  defendant  and  the  motorcycle  on 
which  the  plaintiff  was  riding  is  not  a  matter  in  dispute. 
The  exact  location  at  which  the  collision  occurred  be- 
comes a  question  of  considerable,  if  not  controlling  im- 
portance. Waterloo  street,  in  the  City  of  Philadelphia, 
is  a  narrow  street  running  north  and  south.  Lehigh 
avenue  is  a  wide  street  running  east  and  west  intersect- 
ing Waterloo  street  at  right  angles.  Street  cars  are 
operated  both  east  and  west  on  the  avenue.  The  plain- 
tiff was  riding  a  motorcycle  going  north  on  Waterloo 
street,  intending  to  turn  east  on  the  avenue.  An  electric 
automobile,  operated  by  the  defendant's  servant,  was 
moving  east  on  the  same  avenue.  A  number  of  small 
children  from  a  nearby  institution  had  gathered  at  the 
intersection  of  the  street  and  avenue  where  they  were 
loitering  or  playing.  As  the  plaintiff  approached  the 
avenue  under  these  conditions  he  shut  off  his  engine,  and, 
as  he  expresses  it,  drifted  slowly  around  the  comer.  He 
kept  close  to  the  curb  line  and  continued  to  move  east- 
ward until  he  had  covered  a  distance  varying,  according 
to  the  testimony  of  himself  and  his  witnesses,  from  ten 
to  twenty-five  feet.  At  that  point  he  was  struck  on  the 
left  leg  by  the  front  wheel  and  fender  of  the  defendant's 
automobile  and  the  injuries  of  which  he  complained  re- 
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suited.  A  witness^  Taylor,  testifies  he  had  a  clear  view 
of  the  accident.  When  asked  to  locate  the  point  at  which 
it  happened,  he  fixed  it  at  twenty  or  twenty-five  feet,  in 
his  judgment,  east  of  the  intersection  of  the  two  streets. 
Another  witness,  who  was  also  in  a  position  where  he 
had  an  unobstructed  view  of  the  collision,  fixed  the  dis- 
tance at  ten  to  twelve  feet,  and  this  corresponded  with  the 
opinion  of  the  plaintiff  himself.  The  plaintiff  had  not 
observed  the  automobile  until  it  struck  him.  Could  the 
court  below,  from  this  fact,  properly  determine,  as  a  mat- 
ter of  law,  he  had  been  guilty  of  contributory  negligence? 
We  think  not. 

It  is  fair  to  presume  that  in  making  the  turn  at  the 
corner  his  attention  would  be,  to  a  very  considerable  ex- 
tent at  least,  centered  on  the  group  of  small  children  for 
whose  safety  he  was  obliged  to  be  cautious.  At  all 
events,  if  we  accept  the  testimony  to  which  we  have  re- 
ferred, the  plaintiff  was  fairly  installed  on  l^ehigh  avenue 
and  on  the  portion  of  that  street  where  he  had  a  perfect 
right  to  be.  The  street  was  of  ample  width  to  permit  the 
automobile,  if  carefully  operated,  to  pass  him  without 
even  coming  close  to  him.  The  witness  Taylor  testifies 
the  man  driving  the  automobile  "was  looking  across  the 
street  at  something,  I  do  not  know  what,  but  anyhow  he 
smashes  into  this  fellow  (meaning  the  plaintiff) ."  It  is 
to  be  observed  the  automobile  did  not  come  squarely  be- 
hind the  motorcycle  and  strike  it  in  the  rear.  The  colli- 
sion, as  stated,  was  with  the  front  wheel  and  mud  guard 
of  the  automobile  which  struck  the  plaintiff  on  his  left 
leg.  Had  the  driver  of  the  car  intended  to  pass  the 
plaintiff  and  move  in  just  ahead  of  him  keeping  near  the 
curb  line,  but  unfortunately  miscalculated  the  space  be- 
tween him  and  the  plaintiff,  the  accident  might  have  oc- 
curred just  in  the  manner  described  by  the  plaintiff  and 
his  witnesses.  As  we  have  said,  if  we  accept  the  testi- 
mony of  these  witnesses,  as  the  jury  had  a  right  to  do,  we 
can  see  no  warrant  for  a  determination  by  the  trial  court, 
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as  a  matter  of  law,  that  the  plaintiff  had  been  guilty  of 
contributory  negligence. 

But  it  is  argued  that  even  if  this  be  true,  the  plaintiff 
has  failed  to  establish  any  negligence  on  the  part  of  the 
defendant  because  it  is  not  shown  by  any  satisfactory 
evidence  that  the  car  was  running  rapidly.  It  does  not 
fellow,  however,  that  even  if  the  car  were  running  at  a 
moderate  rate  of  speed,  its  driver,  through  incompetency, 
inattention,  or  a  mistake  in  judgment,  might  not  be 
charged  with  negligence  and  become  legally  responsible 
for  injuries  to  another  resulting  from  his  management 
of  the  car.  The  circumstances  of  the  case  were  unusual, 
and,  in  our  judgment,  the  questions  of  the  defendant's 
alleged  lack  of  reasonable  care  and  of  the  plaintiff's  con- 
tributory negligence  should  have  been  submitted  to  the 
jury  under  proper  instructions  from  the  trial  judge.  As 
there  is  no  complaint  of  the  manner  of  the  submission 
the  learned  court  fell  into  error  in  denying  to  the  plain- 
tiffs the  benefit  of  their  verdicts. 

The  judgment  is  reversed  and  the  record  remitted  to 
the  court  below  with  direction  to  enter  judgment  in  favor 
of  the  plaintiffs  on  the  verdict. 


McIUieimy  v.  Baker^  Appellant. 

Negligence — Automohilee — License — Evidence, 

The  fact  that  an  automobile  was  operated  by  a  boy  who  had  no 
license,  will  not  prevent  the  owner  of  the  ear  from  recoTering 
damages  for  injuries  to  it  sustained  by  the  negligent  operation  of 
another  automobile  on  a  public  highway. 

In  an  action  to  recover  damages  for  injuries  to  an  automobile 
alleged  to  have  been  caused  by  the  automobile  of  the  defendant 
running  into  that  of  the  plaintiff  from  behind,  a  verdict  and  judg- 
ment for  the  plaintiff  will  be  sustained  where  the  evidence  for  the 
plaintiff,  although  contradicted,  tended  to  show  that  there  was  noth- 
ing to  obstruct  the  vision  of  the  defendant's  chauffeur  prior  to  the 
accident,  that  he  ran  his  car  twenty  or  twenty-five  miles  an  hour, 
that  plaintiff's  car  when  struck  was  only  two  or  three  feet  from 
Vol.  Lxra— 25 
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the  right  side  of  a  steep  embankment,  that  the  highway  at  the  point 
was  of  ample  width  to  enable  the  defendant's  car  to  pass  the  plain- 
tiff's car  safely  if  the  slightest  care  had  been  used,  and  that  there 
was  no  obstruction  to  prevent  this  from  being  done. 

Where  the  testimony  offered  by  the  plaintiff  in  a  negligence 
case  makes  out  a  prima  facie  case  by  showing  the  existence  of 
facts  from  which  an  inference  of  negligence  arises,  the  case  is 
necessarily  for  the  jury,  notwithstanding  that  the  great  preponder- 
ance of  the  testimony  is  with  the  defendant. 

Evidence — Declarations — Res  gestos — Automobiles — Negligence. 

In  an  action  to  recover  damages  for  injuries  to  an  automobile 
resulting  from  a  collision  with  another  automobile,  a  declaration  of 
the  plaintiff's  chauffeur  made  immediately  after  the  accident  to 
the  effect  that  "it  could  not  be  helped,"  is  properly  stricken  out 
where  it  appears  that  the  words  were  spoken  immediately  after  the 
defendant's  chauffeur  had  told  the  plaintiff's  chauffeur  that  the 
absence  of  a  bolt  was  the  cause  of  the  accident. 

Argued  Nov.  23, 1916.  Appeal,  No.  141,  Oct.  T.,  1915, 
by  defendants,  from  judgment  of  C.  P.  No.  3,  Philadel- 
phia Co.,  Sept.  T.,  1912,  No.  5030,  on  verdict  for  plaintiff 
in  case  of  John  D.  Mcllhenny  v.  Horace  P.  Baker  and 
Orpheus  E.  Bell,  Co-partners,  trading  as  Baker-Bell 
Motor  Co.  Before  Rice,  P.  J.,  Orlady,  Head,  Porter, 
Kbphart  and  Trexlbr,  JJ.    AflSrmed. 

Trespass  to  recover  damages  to  an  automobile.  Be- 
fore McMlCHABL,  P.  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

When  Robert  Morrison,  defendant's  chauffeur,  was  on 
the  stand,  he  was  asked  this  question : 

Q. — Did  they  blame  you  for  the  accident? 

A. — Not  at  that  time.  The  larger  of  the  three  said  it 
could  not  be  helped.  He  said  he  saw  where  it  couldn't 
be  helped. 

Whereupon,  upon  motion  of  plaintiflPs  counsel,  the 
court  directed  that  the  answer  to  this  question  be  strick- 
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en  from  the  notes  and  that  an  exception  to  this  ruling  be 
noted  on  behalf  of  defendants. 

Whereon  the  examination  of  the  witness,  upon  the 
same  matter,  by  defendants'  counsel  continued  as  fol- 
lows: 

Q. — Which  one  do  you  mean  by  the  larger  one  of  the 
three? 

A. — The  chauffeur. 

Q. — How  soon  after  the  accident  did  they  come  up  on 
the  bank? 

A. — Right  away. 

Q. — How  soon  after  they  came  on  the  bank  was  your 
machine  examined  by  the  chauffeur? 

A. — Right  away. 

Q. — And  it  was  at  that  time  that  he  made  the  state- 
ment that  you  have  now  testified  to,  that  it  was  not  your 
fault? 

A. — Yes,  sir. 

Mr.  Farr :  I  ask  that  that  all  be  stricken  out  My 
friend  has  gotten  it  in,  in  a  question. 

The  Court :  I  do  not  think  it  is  part  of  the  res  gestae, 
and  I  do  not  see  how  it  can  be  evidence  on  any  other 
ground.  I  direct  the  jury  to  disregard  it  and  strike  the 
testimony  out,  and  give  defendants  an  exception. 

Mr.  Schick :  May  I  have  it  made  clear  that  your  ruling 
relates  only  to  the  declaration  made  by  the  chauffeur? 

The  Court:  The  declaration  made  by  the  plaintiff's 
chauffeur,  that  it  was  not  the  fault  of  the  defendant's 
chauffeur.  It  relates  to  all  of  that.  That  I  do  not  think 
is  evidence  and  I  do  not  think  it  is  part  of  the  res  gestae. 
And  I  do  not  think  that  the  plaintiff's  chauffeur  is  shown 
to  be  the  agent  of  the  plaintiff  for  that  purpose.  In  other 
words,  it  is  not  part  of  the  res  gestae,  and  it  is  not  in  my 
opinion  an  admission  of  the  plaintiff  or  of  one  who  had 
authority  to  make  such  an  admission  for  him."  Ex- 
ception (2). 

Verdict  and  judgment  for  plaintiff  for  ^50.  Defend- 
ant appealed. 
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Errors  assigned  were  (1)  in  refusing  to  enter  judg- 
ment for  defendant  n.  o.  v.  and  (2)  ruling  on  evidence 
quoting  the  bill  of  exceptions. 

Rudolph  M.  Schick,  for  appellants. — ^Unless  the  plain- 
tiff showed  that  the  defendants  had  been  guilty  of  reck- 
lessness or  gross  negligence,  he  could  not  recover :  Bort- 
ner  v.  York  Ry.  Co.,  22  Dist.  R.  84 ;  Yoders  v.  Amwell 
Twp.,172  Pa.  447;  Gettysburg  N.  Bank  v.  Gage,  4  Pa. 
Superior  Ct.  505 ;  Colonial  Automobile  Co.  v.  Connolly, 
37  Pa.  C.  C.  R.  482;  DuflE  v.  Allegheny  Val.,  Etc.,  R.  R. 
Co.,  91  Pa.  458. 

Chester  N,  Farr,  Jr.,  for  appellee. — The  plaintiff  in 
this  case  having  shown  a  state  of  facts  from  which  the  in- 
ference of  negligence,  and  gross  negligence,  was  possible, 
this  evidence  remained  until  overcome  by  countervailing 
proof,  and  whether  or  not  the  witnesses  of  the  defendants 
were  entitled  to  belief  was  necessarily  a  question  for  the 
jury:  Whitehouse  v.  Ry.  Co.,  36  Pa.  Superior  Ct.  581; 
Develin  v.  Beacon  Light  Co.,  198  Pa.  583 ;  Kane  v.  Phila- 
delphia, 196  Pa.  502;  Dormer  v.  Paving  Co.,  16  Pa. 
Superior  Ct.  407;  Ranch  v.  Smedley,  208  Pa,  175. 

Before  the  violation  of  the  statute  by  the  plaintiff  can 
be  set  up  by  the  defendants  as  a  defense  to  the  plaintiff's 
action,  the  defendants  must  show  that  the  violation  of 
the  statute  was  a  contributing  cause  of  the  accident: 
Stehle  V.  Jaeger  Auto  Machine  Co.,  225  Pa.  348. 

Pbb  Curiam,  July  18,  1916: 

The  plaintiff's  son,  who  was  operating  his  automobile 
at  the  time  of  the  accident,  was  between  13  and  14  years 
of  age,  and  had  not  obtained  a  special  license  to  operate 
such  vehicle,  which  Section  4  of  the  Act  of  April  27, 1909, 
P.  L.  265,  required  of  persons  under  18  years  of  age. 
The  case  was  submitted  to  the  jury  on  the  theory  that  the 
plaintiff's  son,  in  operating  the  automobile  in  violation 
of  this  statutory  prohibition,  was  a  trespasser  on  the 
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highway,  that  the  plaintiff,  by  permitting  him  to  operate 
it,  was  doing  an  unlawful  thing,  and  (quoting  from  the 
charge)  "that  where  a  person  is  engaged  in  an  unlawful 
thing  and  is  injured  by  another,  he  can  recover  damages 
only  where  there  is  wanton,  wilful  or  gross  negligence." 
This  view  of  the  law  was  in  accordance  with  the  defend- 
ants' contention,  and  of  course  they  are  in  no  position  to 
complain  of  the  instructions  thus  far.  The  learned  trial 
judge  further  charged  the  jury  that  under  the  evidence 
in  the  case  the  only  ground  on  whith  the  plaintiff  could 
recover  was  that  the  defendants'  chauffeur  was  guilty  of 
"gross,  that  is,  reckless,  negligence."  The  verdict  of  the 
jury,  interpreted  in  the  light  of  the  charge  and  answers 
to  the  defendants'  points,  implies  a  finding  of  this  fact. 
The  defendants'  complaint  under  the  first  assignment  of 
error  is  that  there  was  no  evidence  to  sustain  the  finding, 
and  therefore  the  court  should  have  affirmed  their  point 
for  binding  direction,  or,  failing  in  that,  should  have  sus- 
tained their  motion  for  judgment  n.  o.  v.  on  the  whole 
record. 

As  we  view  the  evidence,  it  is  not  necessary  to  decide 
or  discuss  the  question  whether  the  burden  was  on  the 
plaintiff  to  prove  recklessness  or  gross  negligence ;  it  is 
sufficient  for  present  purposes  that  there  was  evidence 
from  which  the  jury  could  rationally  find  that  fact.  And 
it  is  quite  clear,  both  upon  principle  and  authority,  that 
exemption  from  liability  for  such  a  trespass  is  not  found 
in  the  trespass  on  the  highway  attributed  to  the  plaintiff : 
Yeager  v.  Winton  Motor  Carriage  Co.,  53  Pa.  Superior 
Ct.  202. 

Both  automobiles  were  running  north  on  Stenton 
avenue,. on  which  was  a  bridge  over  the  tracks  of  a  rail- 
road. The  wooden  fioor  of  the  bridge  was  61  feet  in 
length  and  26  feet  in  width.  Beyond  the  north  end  of 
the  bridge  the  road  was  on  an  embankment  sustained  on 
the  right  side  by  a  wall  from  10  to  15  feet  high,  and  from 
its  foot  the  ground  sloped  to  the  level  of  the  railroad. 
The  injury  was  caused  by  the  plaintiff's  car  breaking 
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through  the  wooden  guard  rail,  going  over  this  embank- 
ment, turning  over  on  the  way  down  and  landing  finally 
at  the  bottom  of  the  embankment  near  the  railroad 
tracks.  Walter  H.  Geiger,  a  chauffeur  in  the  employ  of 
the  plaintiff,  who  sat  by  the  side  of  the  plaintiff's  son, 
described  the  accident  as  follows :  "We  were  going  out 
Stenton  avenue  and  we  passed  this  car  that  ran  into  us 
later  on,  and  just  at  the  bridge  I  heard  this  car  coming 
along,  and  before  we  got  across  I  looked  around  to  see 
what  it  was,  and  I  sHw  this  car  coming  at  about  25  miles 
an  hour,  I  should  say,  and  I  told  the  boy  to  slow  down, 
which  he  did,  and  kept  over  to  the  right.  And  as  I  turned 
around  again  to  look,  the  car  was  coming  right  towards 
us,  and  it  hit  us  I  should  say  right  in  the  left  front  wheel 
and  knocked  us  over  the  bank."  He  further  testified 
that  when  they  were  struck  their  car  was  two  or  three  feet 
from  the  right  side  of  the  embankment — about  as  close 
as  it  could  be  with  safety — ^and  was  about  10  feet  beyond 
the  northern  end  of  the  bridge.  The  testimony  of  the  de- 
fendants witnesses  was  to  the  effect,  first,  that  their  car 
did  not  strike  the  plaintiff's  ?ar  at  all,  and  could  not 
have  struck  it  at  the  place  and  in  the  manner  described 
by  Geiger  because  they  had  passed  the  plaintiff's  car  on 
the  bridge;  secondly,  that  owing  to  the  loss  of  a  bolt 
from  the  front  spring  of  their  car,  its  axle  was  loosened 
and  its  steering  gear  disarranged,  and,  in  consequence, 
the  subsequent  movements  of  the  car  while  on  the  bridge 
were  beyond  the  control  of  the  chauffeur,  though  he  was 
using  his  utmost  strength  and  skill  to  bring  it  under  con- 
trol, and  therefore,  if  it  did  strike  the  plaintiff's  car,  the 
collision  was  unavoidable.  If  either  of  these  views  pre- 
sented by  the  defendants'  testimony  be  accepted,  a  com- 
plete defense  was  made  out ;  and  so  the  court  instructed 
the  jury.  But  on  the  other  hand,  if  the  testimony  of  the 
plaintiff's  witnesses  be  accepted  and  be  considered  in 
connection  with  the  undisputed  facts,  that  the  accident 
occurred  in  the  day  time ;  that  there  was  nothing  to  ob- 
struct the  vision  of  the  defendants'  chauffeur  or  to  pre- 
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vent  him  from  apprehending  the  probable  consequences 
of  driving  his  car  at  the  speed  of  20  or  25  miles  an  hour 
into  that  of  the  plaintiff  at  a  place  so  near  the  brink  of 
the  precipice ;  that  the  highway  was  of  ample  width  to 
enable  him  to  pass  the  plaintiffs  car  with  safety,  if  any, 
though  the  slightest  care  was  used ;  and  that  there  was 
no  obstruction  in  the  highway  to  prevent  him  from  doing 
so,  the  conclusion  is  irresistible  that  ground  was  laid 
for  a  rational  inference  by  the  jury  that  the  defendants' 
chauffeur  proceeded  with  that  reckless  disregard  of  a 
manifest  duty  and  of  the  probable  consequences  of  a 
breach  thereof,  which  is  implied  in  the  term  gross  negli- 
gence. The  evidence  as  to  the  material  facts  being  con- 
flicting and  being  susceptible  of  different  inferences  the 
case  was  for  the  jury  upon  the  principle  thus  stated  in 
Ranch  y.  Smedley,  208  Pa.  175,  and  many  other  cases, 
which  is  equally  applicable  where  the  question  of  gross 
negligence  is  involved :  "Cases  are  exceptional  in  which 
the  court  may  direct  a  verdict  for  the  defendant  on  the 
strength  of  testimony  presented  by  him.  They  never 
arise  where  there  is  a  real  controversy  as  to  the  facts,  or 
doubt  as  to  the  inferences  to  be  drawn  from  them.  The 
remedy  for  the  wilful  or  capricious  disregard  of  testi- 
mony is  the  granting  of  a  new  trial.  Where  the  testi- 
mony oflferM  by  the  plaintiff  makes  out  a  prima  facie 
case  by  showing  the  existence  of  facts  from  which  an 
inference  of  negligence  arises,  the  case  is  necessarily  for 
the  jury,  notwithstanding  that  the  great  preponderance 
of  the  testimony  is  with  the  defendant.  An  inference 
of  negligence  having  once  arisen  remains  until  overcome 
by  countervailing  proof,  and  whether  it  is  so  overcome 
is  a  question  for  the  jury."  It  follows  that  the  first  as- 
signment of  error  must  be  overruled. 

The  second  and  third  assignments  of  error  involve  the 
question  as  to  the  admissibility  of  certain  declarations 
alleged  to  have  been  made  by  Geiger,  after  he  and  the 
other  occupants  of  the  plaintiffs  car  had  come  up  on  the 
road  from  the  foot  of  the  embankment  where  they  had 
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been  thrown  by  the  overturning  of  their  car.  Bobert 
Morrison,  the  defendants'  chauffeur,  testified  that  he 
then  told  him  that  the  absence  of  the  bolt  ^^was  the  cause 
of  my  going  crossways  on  the  bridge,"  and  that  there- 
upon Geiger  said  "it  could  not  be  helped.  He  said  he 
saw  where  it  could  not  be  helped."  Having  regard  to  all 
the  circumstances  under  which  it  was  made,  this  declara- 
tion was  not  one  of  those  "undesigned  incidents  of  the 
litigated  act  which  is  admissible  when  illustrative  of 
such  act"  (see  Coll  v.  Easton  Transit  Company,  180  Pa. 
618) ;  nor  do  the  circumstances  raise  the  presumption 
that  it  was  a  "spontaneous  utterance  of  thought  created 
by  or  springing  out  of  the  transacticm  itself."  (See 
Commonwealth  v.  Werntz,  161  Pa.  591.)  Interpreted  in 
the  light  of  Morrison's  remarks  which  evidently  evoked 
it,  the  declaration  cannot  fairly  be  interpreted  as  more 
than  an  expression  of  opinion  based  on  what  Morrison 
told  him,  and  not  on  knowledge  he  had  acquired  by  per- 
sonal observation  contemporaneously  with  or  before  the 
occurrence  of  the  litigated  act  See  Trexler  v.  B.  &  O. 
R.  R.  Co.,  28  Pa.  Superior  Ct.  198.  The  declaration  was 
not  offered  for  the  purpose  of  impeaching  the  veracity 
of  the  witness  by  proof  of  contradictory  statements  to 
which  his  attention  had  been  called  when  on  the  witness 
stand,  nor  did  he  stand  in  such  relation  to  the  plaintiff 
as  to  make  his  admission  competent  against  the  latter. 
The  sole  ground  upon  which  the  appellants  rely  is  that 
the  declaration  was  part  of  the  res  gest®,  but  as  already 
indicated  the  court  committed  no  error  in  holding  that 
it  was  not  admissible  on  that  ground. 

Therefore  the  second  and  third  assignments  of  error 
are  overruled.    The  judgment  is  affirmed. 
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Bayuk  v.  Keinath,  Appellant. 

'  Slander — Charging  persons  vnth  crime — Function  of  court  and 
jury. 

In  an  action  for  damages  for  the  utterance  of  false  and  de- 
famatory words,  it  is  not  of  the  essence  of  a  plaintiff's  right  to  re- 
cover that  he  must  lay  and  prove  words  which,  clearly  and  unmis- 
takably of  themselves  charge  the  commission  of  an  infamous  crime. 

In  an  action  for  slander  where  it  appears  that  the  defendant  in 
a  dispute  over  a  bill  with  plaintiff  said  publicly  ^Hhis  is  not  the 
first  time  you  have  done  me,"  it  is  not  error  for  the  trial  judge 
to  leave  it  to  the  jury  to  determine  whether  the  defendant  in  using 
such  words  intended  to  charge  the  plaintiff  with  being  a  thief  and 
a  fraud. 

Argued  Nov.  23, 1915.  Appeal,  No.  259,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
Co.,  March  T.,  1911,  No.  3418,  on  verdict  for  plaintiflf  in 
case  of  Rose  Bayuk  v.  Albert  Keinath.  Before  Rice, 
P.  J.,  Orlady,  Head,  Porter,  Kbphart  and  Trbxlbr, 
JJ.    Aflftrmed. 

Trespass  for  slander.    Before  Sulzberger,  P.  J. 

The  statement  of  claim  charged  the  defendant  with 
slander,  the  words  alleged  being,  "this  is  not  the  first 
time  you  have  done  me,"  the  innuendo  being  that  the  de- 
fendant intended  to  charge  the  plaintiff  with  having 
cheated  and  defrauded  him,  and  that  he  imputed  and 
charged  the  plaintiff  with  personal  dishonesty. 

The  court  charged  in  part  as  follows : 

"He  (defendant)  must  be  guilty  of  having  used  the 
offensive  words  that  she  said  he  used,  and  you  must  find 
that  they  were  meant  to  charge  her  with  fraud.  If  you 
find  that,  as  I  say,  you  can  give  substantial  damages.'' 

(1) 

Verdict  and  judgment  for  plaintiff  for  f  100.  Defend- 
ant appealed. 
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Assignment  of  Error — Opinion  of  the  Oourt  [63  Pa.  Superior  Ct. 
Error  assigned  was  portion  of  charge  as  above  quoting 
it. 

Trevor  T.  Matthews,  for  api>ellant. — Under  the  au- 
thorities in  Pennsylvania  the  words  used  are  not  action- 
able per  se :  Gosling  v.  Morgan,  32  Pa.  273 ;  Weirebach 
V.  Trone,  2  W.  &  S.  408;  McClurg  v.  Ross,  5  Binn.  21«; 
Pittsburgh,  Etc.,  Pass.  Ry.  Co.  v.  McCurdy,  114  Pa.  554 ; 
Lukehart  v.  Byerly,  53  Pa.  418. 

Albert  H.  Cog  gins,  for  appellee. — Serious  slander  may 
be  accomplished  by  language  which  in  itself  is  am- 
biguous, but  which  by  reason  of  the  circumstances  of  its 
utterance,  conveys  a  sinister  meaning :  Farley  v.  Ranck, 
3  W.  &  S.  554;  Kay  v.  Freigal,  3  Pa.  221;  Vanderlip 
V.  Roe,  23  Pa.  82;  Aspell  v.  Smith,  134  Pa.  59;  Price  v. 
Conway,  134  Pa.  340;  Wise  v.  Lewandouski,  19  W.  N. 
C.  158. 

Opinion  by  Hbad,  J.,  July  18, 1916  : 

In  an  action  for  damages  for  the  utterance  of  false  and 
defamatory  words,  it  is  not  of  the  essence  of  a  plaintiflf^s 
right  to  recover  that  he  must  lay  and  prove  words  which, 
clearly  and  unmistakably  of  themselves,  charge  the  com- 
mission of  an  infamous  crime.  If  the  contrary  were 
true,  a  cause  of  action  would  arise  only  from  the  utter- 
ance of  words  slanderous  per  se,  and  neither  a  collo- 
quium nor  an  innuendo  would  have  a  place  in  the  plead- 
ings in  such  actions.  The  law  has  already  recognized 
that  charges  highly  defamatory  in  their  nature  and  pur- 
pose could  be  effectively  made  by  the  use  of  language, 
ambiguous,  equivocal,  of  doubtful  meaning,  or,  as  some 
of  the  older  cases  express  it,  colorable.  Hence  the  neces- 
sity in  proper  cases  of  a  colloquium  to  describe  the  situa- 
tion of  the  parties ;  of  an  innuendo  to  express  the  par- 
ticular meaning  which  the  defendant  had  in  mind  in  us- 
ing the  words  complained  of. 

All  that  need  be  said  as  to  the  proper  function  of  the 
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innuendo  and  its  legal  limitations  has  been  stated  by 
Mr.  Justice  Mestrbzat  in  the  recent  case  of  Naulty  v. 
Bulletin  Co.,  206  Pa.  128 :  "The  purpose  of  an  innuendo, 
as  is  well  understood,  is  to  define  the  defamatory  mean- 
ing which  the  plaintiff  attaches  to  the  words;  to  show 
how  they  come  to  have  that  meaning  and  how  they  relate 

to  the  plaintiff:  Price  v.  Conway,  134  Pa.  340 It 

is  the  duty  of  the  court  in  all  casesto  determine  whether 
the  language  used  in  the  objectionable  article  could 
fairly  and  reasonably  be  construed  to  have  the  meaning 
imputed  in  the  innuendo."  It  follows  that  if  the  words 
are,  under  all  of  the  circumstances  surrounding  their  ut- 
terance, susceptible  of  the  injurious  meaning  ascribed  to 
them  by  the  plaintiff,  the  case  must  go  to  the  jury  who 
will  determine  whether  or  not  they  were  actually  used  in 
the  sense  and  with  the  meaning  imputed  to  them. 

In  the  present  case  it  appears  the  plaintiff  and  defend- 
ant had  a  dispute  as  to  the  amount  of  a  laundry  bill  owed 
by  the  former,  she  claiming  the  defendant  was  insisting 
upon  charging  her  too  much  money  and  refusing  to  de- 
liver her  property  to  enforce  his  unwarranted  demand. 
In  the  course  of  this  altercation  she  charges  the  defend- 
ant publicly  used  the  following  expression  of  and  con- 
cerning her,  to  wit : — ^^^This  is  not  the  first  time  you  have 
done  me,"  (innuendo)  "meaning  thereby  that  plaintiff 
had  cheated  and  defrauded  him,  and  imputing  and  charg- 
ing the  plaintiff  with  personal  dishonesty."  At  the  trial 
the  learned  judge  submitted  the  case  to  the  jury  in  a 
charge,  the.  pith  and  substance  of  which  may  be  found 
in  this  brief  excerpt  therefrom : — ^^^If  you  come  to  the 
conclusion  that  he  did  not  mean  to  charge  her  with  being 
a  thief  and  a  fraud,  then  you  find  a  verdict  for  the  de- 
fendant. If  you  come  to  the  conclusion  he  did  use  words . 
that  could  fairly  be  interpreted  to  mean  that,  then  you 
are  to  find  a  verdict  for  the  plaintiff,  and  if  you  find  a 
verdict  for  the  plaintiff,  you  may  give  her  substantial 
damages."  One  of  the  assignments  of  error  complains 
of  this  language  used  by  the  learned  trial  judge.    Unless, 
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however,  it  became  his  duty  to  take  the  case  from  the  jury 
and  give  a  binding  direction  for  the  defendant,  we  can 
see  nothing  in  the  manner  of  the  submission  which  in- 
juriously affected  the  latter.  The  first  assignment  is 
overruled. 

We  nmy  concede  the  words  laid  and  proven  are  not 
actionable  per  se,  and  neither  the  plaintiff  nor  the  learned 
court  below  took  that  view  of  them.  But  we  are  of  opin- 
ion that,  under  the  circumstances  detailed,  this  language 
was  ambiguous  and  equivocal  and  capable  of  carrying  to 
those  who  heard  it  the  imputation  set  out  in  the  innu- 
endo. The  expression  quoted  savors  of  what  purists  in 
the  use  of  our  tongue  would  term  "slang."  But  in  a  liv- 
ing and  developing  language,  vigorous  words  and 
phrases,  full  of  meaning  to  those  who  coin  them,  are  be- 
ing constantly  adopted  into  the  speech  of  the  people,  be- 
fore they  are  recognized  and  accepted  by  the  makers  of 
books.  They  lose  nothing  of  their  native  strength  or 
significance  on  that  account.  In  such  cases  the  legal 
principle  that  should  control  the  action  of  the  trial  judge 
is  plain  enough;  its  application  to  the  facts  of  a  par- 
ticular case  is  often  attended  with  doubt  or  difficulty. 
We  cannot  say  the  learned  trial  judge  was  in  error  in 
submitting  the  case  to  the  jury.  A  binding  direction 
for  the  defendant  would  therefore  have  been  unwar- 
ranted, and  the  second  assignment  of  error  must  be  over- 
ruled. 

Judgment  affirmed. 


Middleton  v.  Hoffman,  Appellant. 

Contract — Parties — Corporations — Suit  against  individual. 
An  action  for  goods  sold  and  delivered  against  ''William  H. 
Hoffman,  trading  as  W.  H.  Hoffman  Co.,"  cannot  be  sustained 
where  the  defendant  testified  that  he  was  president  of  W.  H.  Hoff- 
man Co.,  a  corporation,  that  he  did  not  buy  the  goods  on  his  own 
account  nor  promise  to  pay  for  them,  and  the  record  shows  that 
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the  goods  were  charged  in  plaintiff's  book  account  to  W.  H.  Hoff- 
man Co.,  that  no  .controversy  was  raised  either  by  the  pleadings  or 
at  the  trial  as  to  the  fact  that  the  W.  H.  Hoffman  Co.  was  a  cor- 
poration, and  there  is  no  positive  evidence  that  the  plaintiff  dealt 
with  the  defendant  as  an  individual,  except  that  in  the  application 
for  the  building  permit  for  which  building  the  goods  were  fur- 
nished, there  was  contained  a  statement  by  a  third  person,  not  pro- 
duced by  either  party  at  the  trial,  that  William  H.  Hoffman  was 
the  contractor  for  the  work. 

Argued  Nov.  24,  1915,  Appeal,  No.  39,  Oct.  T.,  1915, 
by  defendants,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  May  Term,  1914,  No.  433,  on  verdict  for  plain- 
tiff in  case  of  Allen  C.  Middleton  and  William  DeCou, 
Jr.,  Ancillary  Executors  of  the  Estate  of  Richard  DeCou, 
deceased,  v.  William  H.  Hoffman,  trading  as  W.  H.  Hoff- 
man Co.  Before  Rice,  P.  J.,  Orlady,  Head,  Porter, 
Henderson,  Kephart  and  Trexler,  JJ.     Reversed. 

Assumpsit  for  goods  sold  and  delivered.  Before 
Crane,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Verdict  and  judgment  for  plaintiff  for  |163.  Defend- 
ant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  plaintiff. 

Edgar  J.  Pershing^  with  him  D,  Arthur  Magaziner, 
for  appellant,  cited:  Burford  v.  McCue,  53  Pa.  427; 
Wolf  V.  Solomon,  59  Pa.  Superior  Ct.  255 ;  Bank  v.  Don- 
aldson, 6  Pa.  179;  Lindsay  v.  Scroggs,  2  Rawle  141; 
Longenecker  v.  Hyde,  6  Binney  1 ;  Stephenson  v.  Grim, 
100  Pa.  70;  Grim  v.  Bonnell,  78  Pa.  152. 

C.  W.  Conard,  of  Conard,  Middleton  &  Orr,  for  appel- 
lee. 


Digitized  by  VjOOQIC 


398  MIDDJLiBTON  v,  HOFFMAN,  AppeUant. 

Opinion  of  the  Court      [63  Pa.  Superior  Ct. 

Opinion  by  Head,  J.,  July  18, 1916 : 

The  plaintiflTs  testator  furnished  certain  structural 
material  to  a  building  operation  in  the  City  of  Philadel- 
phia. After  his  death  his  personal  representatives 
brought  this  suit  to  recover  the  reasonable  value  of  the 
material  as  shown  by  the  book  account  of  their  testator, 
on  which  account  the  action  was  based.  Recovery  was 
sought  against  an  individual  defendant,  William  H. 
Hoffman.  The  copy  of  the  book  account  attached  to  the 
plaintiffs'  statement  shows  no  charge  against  that  indi- 
vidual. On  the  contrary  it  declares,  prima  facie  at  least, 
the  debtor  to  have  been  "W.  H.  Hoffman  Co.''  To  lay  the 
ground  for  the  introduction  of  proof  necessary  to  explain 
this  apparent  discrepancy  and  establish  the  liability  of 
the  defendant  sued,  the  statement  avers  he  traded  and 
did  business  as  W.  H.  Hoffman  Co. ;  that  the  material 
was  sold  and  delivered  to  him  and  that  he  promised  to 
pay  for  the  same.  In  his  answer  or  affidavit  of  defense 
the  defendant  denies  all  of  these  averments;  declares  he 
"never  knew  or  saw  or  communicated  in  any  way  with 
DeCou,"  plaintiffs'  testator ;  that  he  was  employed  by  a 
corporation,  "the  W.  H.  Hoffman  Co.,"  but  that  "prior 
to  the  date  of  the  alleged  purchase  of  said  goods  he  had 
resigned  his  position  with  said  corporation  and  was  not 
at  that  time  employed  by  it."  At  the  conclusion  of  the 
trial  a  point  praying  for  a  binding  direction  in  favor  of 
the  defendant  was  offered  and  refused  and  the  exception 
taken  to  this  action  of  the  court  brings  before  us  the 
whole  of  the  evidence  and  the  question  of  its  legal  suf- 
ficiency to  charge  the  defendant  with  liability.  As  brief- 
ly as  possible  we  shall  attempt  to  review  the  salient  fea- 
tures of  the  line  of  proof  exhibited  by  the  record. 

The  building  operation  for. which  the  material  sued 
for  was  furnished  was  an  alteration  and  improvement  of 
certain  property  owned  by  George  H.  Earle.  A  contract 
in  writing  was  entered  into  on  the  25th  of  September, 
1911,  between  the  W.  H.  Hoffman  Co.  (hereinafter  desig- 
nated the  contractor)  and  the  said  owners.     That  con- 


Digitized  by  VjOOQIC 


MroDLETON  V.  HOFFMAN,  Appellant.  399 

396,  (1916).]  Opinion  of  the  Court. 

tract  was  signed  in  this  manner,  "W.  H.  Hoffman  Co., 
per  W.  H.  Hoffman,  Pres.,  J.  B.  Barbarita,  Sec.,  and 
Felix  Isman,  Inc.,  as  the  agent  for  the  owner."  It  has 
attached  to  it  the  corporate  seal  of  the  Hoffman  Com-* 
pany,  exhibiting  these  words  and  date:  "W.  H.  Huff- 
man Co.,  Inc.,  Feb.  20,  1903,  Pittsburgh,  Pa."  On  or 
about  October  3d  an  application  was  made  to  the  proper 
department  of  the  city  government  for  the  permit  neces- 
sary to  authorize  the  beginning  of  the  work.  According 
to  what  appears  on  the  face  of  this  application,  it  was 
made  by  one  F.  C.  Fisher,  to  whom  we  shall  later  refer. 
It  states  the  owner  to  be  G.  H.  Earle;  the  architect  W. 
H.  Hoffman,  and  in  giving  the  name  of  the  contractor  in 
the  next  blank  space  there  is  used  what,  for  want  of  a 
better  expression,  may  be  called  ditto  marks  under  the 
name  of  W.  H.  Hoffman  in  the  line  above. 

In  the  order  of  time  the  transaction  into  which  we  are 
inquiring  begins,  so  far  as  the  plaintiff  is  concerned, 
with  the  visit  of  his  clerk  to  an  office  in  the  Mint  Arcade, 
upon  the  door  of  which  appeared  the  sign,  W.  H.  Hoff- 
man Co.  Although  he  did  not  recollect  whether  he  had 
been  sent  there  by  his  employer  or  not,  he  went  for  the 
purpose  of  seeing  the  plans  of  the  proposed  alterat^'on 
and  improvement  and  making  therefrom  an  estimate  of 
the  material  that  would  be  required  and  the  cost  thereof. 
Having  prepared  this  estimate,  he  mailed  it  to  the  Wil- 
liam H.  Hoffman  Company.  Later  he  met  the  represen- 
tative of  the  company  on  the  job.  This  man,  who  advised 
him  of  the  acceptance  of  his  estimate  or  bid,  was  F.  C. 
Fisher.  When  asked  what  business  the  W.  H.  Hoffman 
Company  was  engaged  in,  the  witness  answered,  "archi- 
tects principally.  We  knew  them  as  architects."  He 
never  met  the  present  defendant  with  relation  to  the 
business  now  in  controversy.  The  following  question 
and  answer  disclose  his  view  of  what  transpired :  "Q. — 
And  you  understand  that  the  W.  H.  Hoffman  Company 
were  the  architects?  A. — ^Yes,  sir;  and  that  they  or- 
dered that  material.    That  was  the  positive  statetnent  of 


Digitized  by  VjOOQIC 


400  MIDDLETON  v.  HOFFMAN,  Appellant. 

Opmion  of  the  Court.  [63  Pa.  Superior  Ot. 
Mr.  Fisher  whom  I  met,  that  they  were  ordering  this  and 
that  it  would  be  paid  for  by  the  W.  H,  Hoffman  Com- 
pany." A  witness,  Satterthwaite,  testified  he  was  a  col- 
lector and  estimator  for  the  plaintiffs.  He  went  to  the 
office  of  the  Hoffman  Company  several  times  after  the 
material  had  been  sold  and  delivered  and  saw  Mr.  Fisher. 
He  was  told  by  the  latter  the  matter  would  be  taken  up 
with  the  Pittsburgh  office  and  that  he,  Mr.  Fisher,  would 
see  Mr.  Hoffman.  On  cross-examination  his  conclusion 
concerning  the  situation  is  revealed  in  this  question  and 
answer:  "Q. — You  didn't  understand  from  what  he 
(Fisher)  said  that  Mr.  Hoffman  would  personally  or  in- 
dividually pay  the  bill?  A. — It  was  the  W.  H.  Hoffman 
Company  that  was  to  pay  it." 

We  might  here  note  that  F.  C.  Fisher,  to  whom  the 
witness  referred,  was  not  produced  by  either  party  at  the 
trial.  His  brother^  Edward  Fisher,  who  was  engaged  in 
the  coal  business  and  had  his  office  in  a  separate  build- 
ing, testified  that  at  the  instance  of  his  brother  he  re- 
ceived and  disbursed  certain  moneys  of  the  W.  H.  Hoff- 
man Company.  This  was  while  Mr.  Hoffman,  the  de- 
fendant, who  himself  testifies  he  was  president  of  the 
company  for  a  time,  was  sick  and  absent  When  asked 
whose  business  was  being  conducted  at  the  office  in  the 
Mint  Arcade  building,  the  witness  replied  the  W.  H. 
Hoffman  Company,  and  stated  that  he  recognized  Mr. 
Hoffman  as  the  head  of  the  company,  but  who  else  was 
with  him  he  did  not  know.  One  or  two  other  witnesses 
were  called  by  the  plaintiffs  but  the  three  mentioned 
were  the  most  important.  As  we  understand  it,  we  have 
recited  the  portions  of  their  testimony  on  which  the  lia- 
bility of  the  defendant,  if  there  be  such  liability,  is  to  be 
predicated. 

No  controversy  was  raised  either  by  the  pleadings  or 
on  the  trial  as  to  the  fact  the  W.  H.  Hoffman  Company 
was  a  corporation.  The  record  is  entirely  silent  as  to 
who  paid  the  rent  for  the  office  building,  who  caused  the 
company^s  name  to  be  placed  on  its  door,  who  employed 
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F.  C.  Fisher  and  paid  his  wages  or  salary,  how  the  bank 
account  of  the  company  or  corporation  was  kept  and  its 
moneys  disbursed,  and  discloses  not  a  single  transaction 
in  which  the  present  defendant  had  ever  engaged  using 
the  name  W.  H.  Hoffman  Company  as  his  trade  or  busi- 
ness name.  With  the  exception  then  of  the  single  scrap 
of  testimony  to  which  we  have  referred  showing  that  in 
the  application  for  the  building  permit  there  was  c6n- 
tained  a  statement  made  by  F.  G.  Fisher  that  William  H. 
Hoffman  was  the  contractor  for  the  work,  we  are  unable 
to  see  anything  that  amounts  to  evidence  legally  suffl- 
ci^t  to  support  a  finding  of  the  all-important  fact  that 
this  defendant  traded  and  did  business  ais  the  W.  H. 
Hoffman  Co.  His  own  testimony  as  to  his  status  is  clear 
and  satisfactory  and  was  not  contradicted  by  that  of  any 
witness. 

Under  these  circumstances  we  cannot  escape  the  con- 
clusion the  plaintiff  has  failed  in  the  attempt  to  prove 
that  the  W.  H.  Hoffman  Company,  to  which  the  mate- 
rials were  charged,  whose  receipt  therefor  at  the  oi)era- 
tion  was  taken,  was  but  another  name  for  and  descrip- 
tion of  the  individual  William  H.  Hoffman  here  sued. 
The  learned  trial  judge  should  therefore  have  affirmed 
the  defendant's  point  for  a  binding  direction  and  his  re- 
fusal so  to  do  requires  us  to  sustain  the  second  assign- 
ment of  error  and  reverse  the  judgment. 

Judgment  reversed. 


Wanamaker  v.  Benzon,  Appellant. 

Bewers — Covered  stream — Dedication — Borough  —  Pollution  of 
icaters-^Injunction — Equity — Laches — Remedy  at  law. 

Where  the  owners  of  a  building  operation  lay  out  a  tract  of 
land  in  building  lots  and  streets,  construct  a  culvert  or  stone 
covering  over  a  stream,  run  a  street  along  the  same  course  as  the 
stream  naturally  took,  dedicate  this  street  to  a  borough,  and  the 
borough  accepts  the  street,  the  fact  that  the  borough  subsequently 
Vol.  Lxra — 26 
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makes  several  openings  in  the  covered  drain  for  the  purpose  of 
drainage,  does  not  indicate  that  the  borough  adopted  the  drain  as 
a  borough  sewer  so  as  to  make  the  borough  liable  to  a  lower 
riparian  owner  for  the  pollution  of  the  stream  by  offensive  sewage 
cast  into  it  by  individual  lot  owners. 

In  such  a  case  the  lower  riparian  owners  may  maintain  a  biU 
in  equity  against  the  individual  lot  owners  for  an  injunction  to 
restrain  the  further  pollution  of  the  stream;  and  th^  are  not 
barred  by  laches  because  they  delayed  for  several  years  in  assert- 
ing their  right;  nor  is  the  court's  jurisdiction  ousted  because  the 
State  Health  Commission  had  directed  the  borough  to  build  a 
sewer  across  the  plaintiff's  land  for  general  drainage,  where  there 
is  nothing  to  show  that  such  order  had  ever  been  put  into  execu- 
tion by  the  borough.  The  plaintiffs  in  such  a  situation  have  no 
adequate  remedy  at  law,  and  are  entitled  to  an  injunction  to  pre- 
vent the  further  pollution  of  the  stream. 

Argued  Dec.  9,  1915.  Appeal,  No.  340,  Oct.  T.,  1915, 
by  defendant,  from  decree  of  C.  P.  Montgomery  Co., 
Dec.  T.,  1914,  No.  5,  awarding  an  injunction  in  case  of 
Mary  B.  Wanamaker  and  Rodman  Wanamaker  v.  Alma 
C.  Y.  Benzon.  Before  Rice,  P.  J.,  Orlady,  Hbad, 
Porter,  Henderson,  Kbphart  and  Trexlbr,  JJ,  Af- 
firmed. 

Bill  in  equity  for  an  injunction.  Before  Swartz, 
P.  J. 

From  the  record  it  appeared  that  the  plaintiffs  filed 
the  present  bill  and  twenty-nine  other  separate  bilLa 
against  various  landowners  praying  for  a  mandatory  in- 
junction for  the  discontinuance  of  the  use  of  a  covered 
stream  as  a  sewer  under  Mather  avenue  in  the  Borough 
of  Jenkintown,  for  other  than  surface  drainage.  The 
answer  in  this  case  and  in  twenty-nine  others  denied 
liability.  By  stipulation  filed  it  was  agreed  that  such 
final  decree  as  should  be  entered  in  the  present  case  by 
the  appellate  court  should  be  entered  in  all  the  other 
twenty-nine  cases.  The  facts  are  stated  in  the  opinion 
of  the  Superior  Court. 

The  court  entered  a  decree  awarding  an  injunction. 
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Harvey  Qourley,  with  him  Owen  J,  Roberts^  for  ap- 
pellant.^-The  proof  is  clear  that  the  borough  owns  and 
uses  the  sewer  in  Mather  avenue  and  is  alone  responsi- 
ble for  the  drainage  which  passes  through  it.  Defendant 
and  other  citizens  of  the  borough  are  within  their  rights 
in  using  the  sewer:  Wood  v.  McGrath,  150  Pa.  451; 
Blizzard  v.  Danville  Borough,  175  Pa.  479 ;  Glasgow  v. 
Altoona,  27  Pa.  Superior  Ct.  55;  Cumberland  v.  Vale, 
18  Pa.  Superior  Ct.  501. 

The  construction  of  inlets  to  the  sewer  is  evidence  of 
its  adoption  by  the  borough  for  municipal  drainage. 

If  the  borough  is  answerable  for  its  street  drainage,  it 
must  necessarily  be  responsible  for  any  contribution 
thereto  from  the  dwellings  of  its  citizens :  Haus  v.  Beth- 
lehem Borough,  134  Pa.  12. 

The  plaintiflPs'  laches  bar  equitable  remedy  to  have 
the  stream  freed  from  pollution. 

The  action  of  the  commissioner  of  the  State  health 
department  is  such  as  ought  to  lead  the  court  to  refuse 
relief  in  favor  of  the  plaintiffs:  Com.  v.  Yost,  11  Pa. 
Superior  341. 

The  alleged  nuisance  can  be  abated  and  plaintiffs' 
damage  for  such  abatement  be  easily  ascertained  by  the 
construction  and  maintenance  of  an  appropriate  sewer 
across  their  land  in  place  of  the  present  basin  and  three 
iron  pipes. 

Samuel  H.  High  and  Nicholas  H.  Larzelere,  with  them 
William  L.  Nevin,  for  appellees. — Not  even  a  munici- 
pality has  the  right  to  corrupt  a  stream  of  water  by 
emptying  fecal  matter  into  it:  Albertson  v.  Philadel- 
phia, 12  W.  N.  C.  158;  Martin  v.  Philadelphia,  26  W.  N. 
C.  120. 

Plaintiff's  rights  have  not  been  lost  by  laches. 
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Opinion  by  Thbxler,  J.,  July  18, 1916 : 

The  facts  in  the  case  are  not  in  dispute.  There  was  a 
small  water  course  fed  by  a  spring  which  passedover  the 
property  of  the  plaintiffs  and  discharged  into'  Tacony 
creek.  Above  the  plaintiffs'  property  a  syndicate  pur- 
chased land,  divided  it  into  lots  and  upon  these  lots 
houses  were  erected  which  drained  waste,  including 
human  excrement  into  the  stream.  About  fifty  houses 
so  dischai^d  their  sewage  into  the  water  courses.  The 
stream  was  covered  and  was  included  in  a  street  known 
as  Mather  Road.  The  filth  collected  in  the  watercourse 
was  carried  to  the  land  of  the  plaintiffs  where  the  stream 
flowed  into  an  open  catch  basin  and  produced  noxious 
odors  which  threatened  the  health  of  the  occupants  of 
plaintiffs'  ground,  and  in  times  of  rain  the  objectionable 
waste  was  deposited  on  plaintiffs'  lawn.  In  the  lan- 
guage of  the  lower  court,  it  caused  "a  continuing  pri- 
vate nuisance  on  the  plaintiffs'  property,  and  along  the 
whole  line  of  the  water-course."  It  seriously  interfered 
with  the  plaintiffs'  enjoyment  of  their  property,  and  was 
a  source  of  discomfort  and  danger.  The  plaintiffs  are 
not  seeking  damages  for  any  injury  occasioned  but  are 
seeking  to  prevent  a  continuance  of  the  nuisance. 

There  are  four  reasons  set  forth  by  the  defendant  why 
the  court  should  not  have  granted  the  relief  prayed  for. 

First:  It  is  contended  that  the  Borough  of  Jenkin- 
town  adopted  the  covered  watercourse  and  it  thus  be- 
came a  borough  sewer  and  the  borough  alone  is  thercfore 
liable  for  the  wrong  done.  As  stated  above  the  water- 
way was  covered  over  by  the  syndicate  which  owned  and 
sold  the  lots.  It  constructed  a  culvert  or  stone  covering 
over  the  stream  and  ran  a  street  along  the  same  course 
as  the  stream  naturally  took,  and  dedicated  this  street 
to  the  borough,  and  the  borough  accepted  the  street. 
The  borough  made  several  openings  in  the  covered  drain 
for  the  purpose  of  surface  drainage.  Did  this  act  of  the 
borough  charge  it  with  responsibility  for  the  under- 
ground conduit  so  as  to  render  it  liable  for  the  act  of 
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the  defendant  in  draining  aninxal  waste  into  it?  The 
borough  never  adopted  the  underground  stream  as 
part  of  its  sewerage  system.  In  fact,  in  the  entire 
borough  the  ordinary  method  of  disposing  of  sewage  was 
by  means  of  cesspools.  The  conduit  in  question  was  not 
built  or  constructed  by  the  borough,  and  the  borough 
never  exercised  any  control  or  supervision  over  it.  The 
stream  of  water  that  passes  through  the  covered  water- 
course would  naturally  be  augmented  at  times  by  sur- 
face water.  Where  the  borough  drained  surface  water 
into  this  conduit,  it  was  merely  putting  the  water  to 
the  place  where  it  would  have  naturally  gone.  We  can- 
not see  that  by  this  action  the  borough  became  respon- 
sible for  the  act  of  the  defendant  in  the  depositing  of 
sewage  into  it.  Had  this  been  allowed  to  remain  as  an 
open  waterway,  the  borough  could  have  drained  the 
street  into  it  without  thereby  becoming  responsible  for 
its  pollution  by  a  private  citi2sen.  The  court  found  that 
there  was  no  evidence  that  the  borough  adopted  this 
underground  course  as  a  sewer.  Were  it  not  for  the  act 
of  the  defendant  and  others  polluting  the  stream,  there 
would  be  nothing  passing  through  the  pipe  excepting  the 
water  of  the  spring  and  the  surface  water  which  would 
naturally  be  conveyed  through  the  pipe.  Originally  the 
stream  followed  the  line  of  the  street  under  which  the 
water  now  runs,  and  the  stream  though  small  was  never 
'failing.  As  the  defendant  with  others  is  directly  re- 
sponsible for  the  pollution  of  this  stream,  unless  com- 
pelled by  the  facts,  we  would  not  shift  the  responsibility 
of  the  defendant  onto  the  borough,  nor  can  we  disturb 
the  finding  of  the  learned  trial  judge  that  "under  the 
facts,  the  enclosed  water  course  under  Mather  Road  is 
not  a  sewer  of  the  Borough  of  Jenkintown.'^  There  is 
nothing  that  the  borough  has  done  that  has  contributed 
to  the  damage  complained  of.  Under  the  Act  of  April 
22,  1905,  P.  L.  260,  the  borough  could  not  make  the 
stream  a  public  sewer  without  the  consent  of  the  com- 
missioner of  health.    Whether  the  borough  has  increased 
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the  flow  of  surface  water  into  this  channel  by  increas- 
ing the  area  of  land  which  would  not  naturally  drain 
into  it,  is  apart  from  the  present  inquiry. 

Second :  Are  the  plaintiflPs  barred  by  laches?  The  pol- 
lution of  the  stream  was  gradual.  The  plaintiffs  sub- 
mitted for  several  years  but  the  conditions  gradually 
grew  worse,  and  in  1912  suits  against  ten  offenders  were 
instituted.  This  action  was  notice  that  any  seeming 
acquiescense  by  the  plaintiffs  was  at  an  end.  As  was 
said  in  Hansell  v.  Downing,  17  Pa.  Superior  Ct.  235, 
"Laches  is  not  to  be  imputed  to  a  party  from  the  mere 
lapse  of  time  alone;  it  is  implied  waiver,  arising  from 
knowledge  of  existing  conditions  and  an  acquiescence  in 
them.  The  question  is  one  involving  equitable  principles 
and  is  determinable  from  the  particular  facts  in  each 
case."  The  court  below  came  to  the  conclusion  that  no 
laches  could  be  imputed  to  the  plaintiffs.  When  the 
water  course  was  inclosed,  they  were  not  required  to 
anticipate  that  an  improper  use  would  be  made  of  the 
construction.  They  had  the  right  to  assume  that  it 
would  be  used  to  carry  surface  drainage;  that  to  carry 
out  the  land  development  the  conduit  would  have  to  be 
constructed  irrespective  of  whether  the  houses  were  to  be 
drained  into  it  or  not.  "Nor  is  it  likely  that  the  dwell- 
ings would  not  have  been  erected  except  for  the  sewer. 
The  greater  part  of  the  borough  is  still  dependent  upon 
cesspools."  Certainly  the  court  was  right  in  holding 
that  there  was  nothing  in  the  case  which  would  give  the 
defendant  the  right  to  continue  the  nuisance  complained 
of.  There  was  no  such  delay  on  the  part  of  the  plaintiffs 
as  would  give  the  defendant  the  right  to  continue  to 
menace  the  health  of  the  occupants  of  plaintiffs'  dwelling 
by  depositing  filth  in  the  stream. 

Third :  It  is  contended  that  the  State  health  commis- 
sion having  directed  the  borough  to  build  ^  sewer  across 
the  plaintiffs'  land  for  general  drainage,  thereby  signi- 
fying the  intention  to  abate  the  nuisance,  ousted  the 
jurisdiction  of  the  court  of  equity  against  individual  citi- 
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zens  of  the  borough.  In  other  words,  that  the  object  of 
the  bill  being  accomplished  through  the  action  of 
the  State,  there  is  no  reason  for  the  present  act.  Nothing 
that  the  Department  Qf  Health  can  do  would  deprive 
these  riparian  owners  of  their  right  to  protect  the  stream. 
If  the  borough  enters  upon  their  land  and  constructs  a 
sewer  and  abates  the  nuisance,  that  is  a  matter  not  in- 
volved in  the  present  case.  It  may  well  be  urged  that  a 
court-  of  equity  would  not  direct  the  defendant  to  do  a 
useless  thing  and  compel  her  to  discontinue  the  polluting 
of  the  stream  after  the  plaintiflPs  were  put  in  such  a  po- 
sition by  change  of  circumstances  that  no  harm  would  be 
occasioned  to  them,  but  there  was  no  evidence  before  the 
court  that  the  order  of  the  State  Department  was  ever 
put  into  execution  by  the  borough.  In  fact  the  evidence 
is  that  the  construction  of  the  sewer  system  by  the 
Borough  of  Jenkintown  was  delayed  by  reason  of  the  fact 
that  it  was  believed  that  the  borough  and  the  adjoining 
township  would  cooperate  in  a  joint  means  of  depositing 
sewage.  It  would  not  do  to  ask  these  plaintiffs  to  con- 
tinue to  submit  to  this  nuisance  relying  upon  the  pros- 
pect that  some  time  in  the  future  the  nuisance  would  be 
abated  by  means  other  than  those  that  are  sought  to  be 
put  into  force  under  the  prayer  of  the  bill. 

Fourth :  The  last  question  is  whether  the  damages  to 
the  plaintiffs  can  be  ascertained  so  as  to  give  them  an 
adequate  remedy  at  law.  The  wrong  done  to  the  plain- 
tiffs is  in  the  nature  of  a  continuing  trespass.  It  is  true 
they  might  cover  the  stream  through  their  land,  but  it  is 
not  incumbent  upon  the  plaintiffs  to  furnish  a  sewer  to 
accommodate  others.  They  were  entitled  to  enjoy  their 
property  in  the  way  they  wished.  If  a  sewer  is  to  be  put 
across  their  land,  the  Borough  of  Jenkintown  is  the 
party  who  would  construct  it,  and  the  damages  for  such 
taking  of  the  land  of  the  plaintiffs  would  be  ascertained 
in  another  proceeding.  The  damage  flowing  from  the 
continuance  of  this  nuisance  cannot  be  ascertained  in 
dollars  and  cents.    It  affects  the  plaintiffs  in  ways  which 
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are  not  subject  to  any  monetary  standard^  and  as  long 
as  tbe  nuisance  continues^  the  damages  of  the  plaintiffs 
are  in  the  legal  sense  of  the  word  irreparable. 

We  think  under  all  the  facts  as  presented,  the  conclu- 
sion of  the  lower  court  is  right. 

Assignments  of  error  are  overruled,  and  the  judgment 
is  afSrmed. 


Benezet,  Appellant,  v.  Hess. 

Executors  and  administrators — Trusts  and  trustees — Duty  of 
trustees  to  act  together — Agreement  to  pay  for  exchange  of  real 
estoie—Wms. 

Where  a  testator  lyptpoints  three  executors  with  authority  to  ex- 
change his  real  estate  for  other  real  estate,  and  in  turn  again  to 
sell  the  real  estate  so  acquired,  the  executors  in  dealing  with  the 
real  estate  deal  with  it  as  trustees,  and  must  act  together.  An 
agreement  made  by  two  without  any  participation  of  the  third  to 
pay  another  person  a  compensation  for  effecting  an  exchange  of 
real  estate^  cannot  be  enforced  against  the  estate. 

Argued  Dec.  18, 1915.  Appeal,  No.  251,  Oct.  T.,  1915, 
by  plaintiff,  from  order  of  C.  P.  No.  4,  Philadelphia  Co., 
June  T.,  1913,  No.  3636,  refusing  to  take  off  nonsuit,  in 
case  of  Walter  L.  Benezet  v.  Alice  Hess  and  Edward  H. 
Hess,  surviving  executors  of  the  last  will  and  testatment 
of  David  M.  Hess,  deceased.  Before  Rice,  P.  J,,  Oblady, 
Hbad,  Poetbb,  Hbnderson,  Kbphaet  and  Tbbxmb,  JJ. 
Affirmed. 

Assumpsit  to  recover  compensation  for  effecting  the 
exchange  of  real  estate. 
AUDBNBIBD,  P.  J.,  found  the  facts  to  be  as  follows: 
This  action  was  brought  against  the  surviving  execu- 
tors of  David  M.  Hess  for  the  recovery  of  a  sum  of 
money  which  the  plaintiff  alleges  was  promised  him  by 
the  defendants  as  compensation  for  his  services  in  nego- 
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tiating  an  exchange  of  the  Linden  apartment  house  for 
certain  real  estate  that  had  belonged  to  their  testator 
and  which  they  were  authorized  by  his  will  to  exchange 
for  other  property.  The  plaintiff  avers  that  the  only  con- 
dition upon  which  their  promise  was  predicated  was  that 
the  defendants  should  secure  title  to  the  Linden  apart- 
ment house,  and  that  has  been  obtained  by  them. 

At  the  trial  it  appeared  that  David  M.  Hess  appointed 
three  executors,  all  of  whom  qualified.  These  were  the 
two  def^idants  and  Charles  P.  Ziegler,  Esq.  Mr.  Zieg- 
ler  acted  as  executor  for  some  years,  but  died  before  this 
action  was  begun.  By  the  fifth  paragraph  of  his  will 
Mr.  Hess  gave  his  executors  power  to  exchange  any  of 
his  real  estate  for  other  real  estate. 

It  also  appeared  that  in  the  early  part  of  1912,  Mrs. 
Luhi  J.  Boldt  owned  a  building  in  Philadelphia  known 
as  the  Linden  apartment  house.  She  resided  in  New 
Castle,  Delaware,  and  had  placed  her  property  in  the 
hands  of  Jere  L.  Cresse  as  her  agent  to  let  it  out  and  col- 
lect its  rental.  The  work  of  gathering  the  rents  from 
the  tenants  of  the  building  was  actually  done  by  Mr. 
Benezet,  who  was  in  Mr.  Cresse's  employ. 

It  was  testified  by  the  plaintiff  that  Mrs.  Boldt  had 
told  him  that  she  wished  to  dispose  of  the  Linden  apart- 
ment house,  and  that  somewhere  about  March  1,  1912, 
he  called  at  No.  209  South  Sixth  street,  Philadelphia, 
where  Edward  N.  Hess  had  his  office,  and  asked  him ' 
whether  he  would  make  an  offer  for  it.  Mr.  Hess,  it  ap- 
pears, mentioned  certain  property  that  he  would  give 
for  it  in  exchange.  Later  other  properties  were  offered 
by  Mr.  Hess,  who  seems  to  have  become  interested  in  ac- 
quiring the  apartment  house.  At  a  later  interview, 
when,  evidently,  he  believed  that  he  saw  prospects  of  an 
exchange  being  effected,  the  plaintiff  informed  Mr.  Hess, 
in  the  presence  of  Mr.  Ziegler,  that  he  thought  he  should 
receive  |1,000  for  his  services  in  the  matter.  He  says 
that  his  demand  was  not  granted  in  full,  but  that,  after 
some  discussion,  Ziegler  and  Hess  said  to  him,  ^'If  you 
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get  the  Linden  apartment  house  for  us,  we  will  pay  you 
1700."  Later  he  was  directed  by  Mr.  Hess  to  offer  Mrs. 
Boldt  sixty  houses  in  June  and  Markoe  streets  for  her 
property.  When  this  offer  was  rejected,  Mr.  Hess  told 
him  to  let  the  matter  rest  for  the  time,  so  as  to  give  Mrs. 
Boldt  a  ehjince  to  reflect  and  change  her  mind.  Six 
weeks  or  more  passed,  but  the  lady  showed  no  signs  of 
accepting  the  offer  communicated  to  her  through  the 
plaintiff,  who  testified  that  he  then  discussed  with  Mr. 
Hess  and  Mr.  Ziegler  the  chances  of  the  exchange  ulti- 
mately taking  place.  He  stated  that  he  said  to  Hess,  "I 
believe  that  sooner  or  later  she  will  come  back  either 
directly  or  indirectly,  and,  if  she  does,  I  have  come  down 
here  purposely  to  say  to  you  that  I  want  you  to  pay  me 
the  seven  hundred  dollars,  and  I  shall  expect  you  to  take 
care  of  me  as  we  arranged,"  to  which  Hess  replied, 
**Why,  certainly  we  will,  and  any  deal  that  is  made 
whereby  we  secure  the  Linden  apartment  house  you 
will  be  in  on  it.  We  will  take  care  of  you."  The  houses 
that  Hess  had  offered  to  Mrs.  Boldt  through  the  plaintiff 
belonged  to  the  estate  of  David  M.  Hess.  Subsequently, 
it  appears,  the  executors  of  Mrs,  Hess  acquired  the  Lin- 
den apartment  house  from  Mrs.  Boldt  in  exchange  for 
the  theatre  in  Wilmington,  Delaware,  a  farm  in  Mont- 
gomery County,  Pennsylvania,  and  a  house  in  Philadel- 
phia, all  of  which  belonged  to  the  Hess  estate. 

At  the  conclusion  of  the  plaintiff's  evidence  the  trial 
judge  entered  a  judgment  of  nonsuit. 

Error  assigned  was  order  refusing  to  take  off  nonsuit. 

Charles  H.  Edmunds,  for  appellant. — In  a  sense  every 
fiduciary  or  executor  is  a  trustee  with  a  trust  to  ad- 
minister upon  and  an  accountability  to  render ;  but  as 
there  is  a  very  clear  distinction  between  the  authority  of 
an  executor  and  that  of  a  trustee,  it  is  quite  clear  that 
because  in  a  sense  an  executor  may  have  a  trust  to  dis- 
charge, he  is  not  thereby  a  technical  trustee  nor  is  a 
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trustee  who  must  necessarily  have  ministerial  duties  to 
perform  thereby  given  the  same  measure  of  authority  as 
an  executor :  Hall  v.  Boyd,  6  Pa.  267 ;  Irwin's  App.,  35 
Pa.  294. 

The  mere  fact  that  the  subject-matter  of  the  contract 
is  real  estate  does  not  of  itself  alter  the  authority  of  the 
executors.  A  power  directing  the  executors  to  make  sale 
of  real  estate  works  an  equitable  conversion. 

Henry  Buddy  for  appellees,  cited :  Morley  v.  Carson, 
240  Pa.  546. 

Opinion  by  Trbxlbr,  J.,  July  18, 1916 : 

In  Morley  v.  Carson,  240  Pa.  546,  in  an  action  by 
real  estate  brokers  against  coexecutors  for  commis- 
sions for  obtaining  the  sale  of  real  estate  belonging 
to  the  estate  and  held  by  the  executors  as  trustees,  bind- 
ing instructions  were  given  for  defendants  because  it 
appeared  that  not  all  of  the  executors  had  cooperated 
with  or  authorized  the  bargain  for  the  sale  of  the  proper- 
ty or  had  entered  into  the  negotiations  concerning  its  sale 
or  had  ratified  the  contract  with  the  plaintiflPs. 

In  the  case  before  us  it  appears  that  the  defendants 
were  not  merely  executors  engaged  in  the  duty  of  wind- 
ing up  the  estate  and  distributing  it  to  those  entitled  to 
it  under  the  will,  but  were  engaged  in  duties  which  ordi- 
narily do  not  come  within  the  scope  of  executors,  the 
testator  apparently  having  in  view  the  continuation  of 
the  estate  and  for  that  purpose  giving  extraordinary 
powers  to  the  executors.  They  were  allowed  to  exchange 
the  real  estate  of  decedent  for  other  real  estate  and  in 
turn  again  sell  the  real  estate  so  acquired.  As  these 
were  not  the  ordinary  duties  cast  upon  executors  but 
were  in  the  nature  of  a  trust  all  parties  named  as  execu- 
tors had  to  participate  in  the  contract  or  purchase  as 
well  as  in  the  negotiations  preceding  it  or  collateral  to  it. 

As  trustees,  as  was  stated  in  Morley  v.  Carson,  supra, 
^We  must  regard  them  as  subject  to  limitations  and  re- 
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strictions  as  to  their  authority  to  act  which  are  peculiar 
to  trustees  under  a  will  as  distinguished  from  execu- 
tors'' :  See  DeHaven  v.  Williams,  80  Pa.  480.  The  fact 
that  they  are  named  as  executors  does  not  determine  the 
question.  It  is  the  nature  of  their  duties  which  we  must 
consider  in  determining  whether  they  were  acting  as 
executors  or  trustees. 

There  is  no  evidence  that  the  other  trustee  had  had  any 
part  in  any  of  the  negotiations  with  the  plaintiffs.  There 
is  no  evidence  that  she  had  any  actual  knowledge  of  the 
contract  which  is  the  basis  of  plaintiflf's  claim.  There 
was  no  evidence  from  which  the  jury  could  infer  that  the 
executors  or  trustees  who  acted  in  the  matter  had  any 
authority  from  her  so  to  do.  As  trustees  they  were  bound 
to  act  together. 

Judgment  affirmed. 


Benton,  Appellant,  v.  David  Berg  Distilling  Com- 
pany. 

Mechanics'  liens — Notice  to  owner  hy  subcontractor — Acts  of 
June  Jf,  1901,  P.  L.  JfSl,  and  March  ^,  1909,  P,  L.  65. 

Under  Section  8  of  the  Mechanics'  Lien  Law  of  June  4,  1901,  P. 
L.  431,  as  amended  by  the  Act  of  March  24,  1909,  P.  L.  65,  requir- 
ing a  notice  by  a  subcontractor  of  an  intention  to  file  a  lien  to  set 
forth  "the  nature  of  the  labor  and  materials  furnished,"  a  notice 
that  the  claimant  has  "furnished  lumber  used  in  the  construction 
of  the  building,"  is  insufficient. 

Mechanics'  liens — Constitutional  law — Special  legislation — Acts 
of  June  If,  1901,  and  March  2Jf,  1909 — Const,  Article  III,  Section  7. 

Section  8  of  the  Mechanics'  Lien  Law  of  June  4,  1901,  P.  L.  431, 
amended  by  the  Act  of  March  24,  1909,  P.  L.  65,  requiring  a  sub- 
contractor to  give  the  owner  notice  of  an  intention  to  file  a  lien, 
is  not  special  legislation  in  violation  of  Constitution,  Article  III, 
Section  7,  prohibiting  the  "changing  of  methods  for  the  collection 
of  debts  or  the  enforcement  of  judgments." 

Argued  Oct.  7,  1915.     Appeal,  No.  282,  Oct.  T.,  1914, 
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by  plaintiflf,  from  judgment  of  C.  P.  No.  5,  Philadelphia 
Co.,  Dec.  T.,  1913,  No.  2498,  M.  L.  D.,  for  defendant  upon 
the  whole  record  in  case  of  Charles  Benton  v.  David 
Berg  Distilling  Company.  Before  Rice,  P.  J.,  Orlady, 
Head,  Poeter,  Henderson,  Kephart  and  Trbxlbr,  JJ. 
Affirmed. 

Scire  facias  sur  mechanics'  lien. 

Eule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Motion  for  judgment  for  defendant  upon  the  whole 
record. 

Martin,  P.  J.,  filed  the  following  opinion : 

Plaintiff,  a  subcontractor,  filed  a  claim  on  December 
30, 1913,  for  lumber  furnished  to  a  building  belonging  to 
defendant.  The  statement  set  forth  that  defendant  is 
the  owner,  and  Worthington  E.  Dotts,  trading  as  W.  E. 
Dotts  &  Co.,  the  contractor;  that  lumber  was  furnished 
by  plaintiff  to  the  contractor  under  an  oral  contract,  and 
used  in  the  erection  of  the  building;  the  kind,  amount, 
and  dates  it  was  furnished  are  specified,  and  the  prices 
charged  are  stated  to  be  the  agreed  prices,  and  are  set 
forth  in  an  itemized  statement  annexed  to  the  claim. 
The  structure  and  curtilage  are  described,  and  it  is  al- 
leged that  on  November  21,  1913,  plaintiff  gave  defend- 
ant written  notice  verified  by  affidavit,  of  an  intention 
to  file  a  claim,  setting  forth  the  name  of  the  party  with 
whom  plaintiff  contracted,  the  amount  alleged  to  be  still 
due,  the  nature  of  the  materials,  and  the  date  when  the 
last  materials  were  furnished. 

A  copy  of  the  notice  plaintiff  served  upon  defendant  is 
annexed  to  and  made  part  of  the  affidavit  of  defense.  It 
sets  forth  the  name  of  the  party  with  whom  claimant 
contracted,  and  the  amount  due  which  is  stated  to  be 
"for  lumber  furnished  by  me  to  W.  E.  Dotts  under  oral 
contract,  and  used  by  him  in  the  construction  of  said 
building." 

In  the  affidavit  of  defense  defendant  denies  that  there 
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was  any  amount  due.  He  admits  receiving  notice  of 
plaintiff's  intention  to  file  a  claim,  but  denies  that  the 
notice  set  forth  the  nature  of  the  materials  furnished, 
and  alleges  that  it  was  not  such  a  notice  as  plaintiflE  was 
required  to  give  before  filing  a  claim.  He  also  denies 
that  the  prices  were  the  usual  prices,  or  the  fair  niarket 
value  of  the  lumber. 

A  replication  was  filed  containing  averments  contra- 
dicting some  allegations  in  the  affidavit  of  defense,  but 
the  correctness  of  the  copy  of  the  notice  of  intention  to 
file  a  lien  which  is  attached  to  the  affidavit  of  defense  is 
not  questioned. 

PlaintiflE  entered  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense,  and  defendant  moved  for 
judgment  on  the  whole  record,  under  the  terms  of  Sec- 
tion 34  of  the  Act  of  June  4, 1901  (P.  L.  47) . 
.  The  eighth  section  of  the  Act  of  June  4,  1901  (P.  L. 
434),  as  amended  by  the  Act  of  March  24,  1909  (P.  L. 
65),  requires  a  subcontractor  who  intends  to  file  a 
claim,  to  give  the  owner  written  notice  verified  by  affi- 
davit, setting  forth  the  name  of  the  party  with  whom  he 
contracted,  the  amount  alleged  to  be  still  due,  the  nature 
of  the  labor  and  materials  furnished,  and  the  date  when 
the  last  work  was  done  or  materials  furnished.  The  law 
as  amended  omitted  the  requirements  of  the  former  act 
which  demanded  a  statement  setting  forth  the  contract 
under  which  the  subcontractor  claims,  and  how  the 
amount  alleged  to  be  still  due  is  made  up,  and  in  place 
of  the  kind  of  labor  and  materials  furnished,  required 
the  written  notice  to  set  forth  "the  nature  of  the  labor 
and  materials  furnished."  These  words  of  the  amended 
act  were  construed  by  the  Superior  Court  in  the  case  of 
Breitweiser  v.  Wyss-Thalman,  51  Pa.  Superior  Ct.  83, 
87,  where  the  court  said :  "It  would  seem  to  us  that  the 
amended  act  requires  a  subcontractor  to  set  out  under 
the  head  of  ^nature  of  the  labor  or  materials  furnished' 
a  description  of  the  quality  and  character  of  the  things 
furnished  so  that  they  could  be  distinguished  and  iden- 
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tified.  The  eighth  section  of  the  Act  of  1901  uses  the 
words,  *the  kind  of  labor  or  materials  furnished.'  In 
our  opinion  there  is  no  material  distinction  between  the 
two  acts  in  this  particular.  The  language  used  in  both 
requires  a  better  description  of  the  materials  furnished 
than  is  given  by  the  words  ^rough  lumber  and  mill 
work.'  We  do  not  think  the  learned  court  erred  in 
striking  oflf  the  lien  because  the  plaintiff  by  attaching 
the  notice  to  the  lien  made  it  appear  that  he  had  not 
complied  with  the  law  which  required  him  to  give  the 
notice  before  filing  the  lien,  and  where  this  vital  defect 
appears  on  the  face  of  the  lien,  the  court  has  power  to 
strike  it  from  the  record :  Wolf  Co.  v.  Penna.  R.  R.  Co., 
29  Pa.  Superior  Ct.  439." 

The  objection  was  made  in  that  case,  that  the  claim 
was  not  itemized,  and  that  there  was  an  absence  of  no- 
tice of  the  quality,  quantity  and  price  of  the  several  bills 
of  materials  furnished  for  which  the  lien  was  claimed. 

It  does  not  appear  to  have  been  the  intention  to  over- 
rule this  decision  in  National  Supply  &  Construction 
Co.  V.  Fitch,  55  Pa.  Superior  Ct.  212,  although  in  that 
case  the  notice  was  held  sufficient  which  stated  that  the 
subcontractor  "furnished  certain  materials  in  and  about 
the  construction  of  said  building,"  but  the  notice  was 
accompanied  by  an  affidavit  that  the  contract  consisted 
of  letters  and  specifications,  copies  of  which  were  at- 
tached, and  that  the  claim  was  made  up  of  book  entries 
of  articles  furnished  under  the  contract,  copies  of  the  en- 
tries were  set  out  and  made  part  of  the  notice. 

In  Willson  v.  Canevin,  226  Pa.  362,  366,  an  offer  to 
furnish  the  materials  specified  for  a  specific  sum  without 
stating  the  price  of  the  various  items  was  accepted.  A 
copy  of  his  contract  was  not  attached  to  the  notice 
served  by  the  subcontractor  of  an  intention  to  file  a  lien 
and  the  prices  of  the  materials  were  not  stated,  but  an 
exhibit  was  attached  containing  an  itemized  statement 
of  the  materials  furnished  showing  the  year,  month  and 
day  each  item  was  charged,  and  the  total  of  all  the  items. 
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Mr.  Justice  Mestebzat  in  the  opinion  used  the  following 
language :  "As  we  have  frequently  said,  the  purpose  of 
giving  this  notice  is  to  furnish  information  to  the  owner 
so  that  he  may  protect  himself  and  not  be  required  to 
pay  an  exorbitant  price  for  the  same  labor  or  material. 
Section  9  of  the  act  directs  how  the  owner  shall  proceed 
when  he  has  been  served  with  a  notice,  accompanied  by 
a  sworn  statement,  of  an  intention  to  file  a  claim  by  a 
subcontractor.  He  may  give  a  copy  of  the  notice  to 
the  party  personally  liable  for  the  debt  and  notify  him 
that  unless  the  claim  is  settled  within  fifteen  days,  or 
he  is  furnished  with  a  sworn  statement  setting  forth 
wherein  it  is  intended  to  be  disputed,  he  may  pay  the 
same  and  deduct  the  amount  from  the  contract  price  or 
hold  the  contractor  personally  liable  for  any  loss.  If 
the  contractor  approve  the  claim  or  fail  to  file  a  sworn 
statement  of  defense  thereto  the  owner  may  pay  the 
claim  and  deduct  the  amount  from  the  contract  price 
or  hold  the  contractor  liable  for  any  loss.  The  notice 
and  the  sworn  statement  accompanying  it  should  there- 
for be  suflSiciently  clear  and  explicit  to  give  the  owner 
such  information  as  will  enable  him  to  examine  and  in- 
vestigate the  claim  and  determine  whether  it  is  correct 
or  not.  For  this  reason,  the  legislature  in  Section  8 
has  si)ecifically  enumerated  what  the  sworn  statement 
shall  contain." 

The  notice  and  statement  were  held  suflScient,  but  the 
court  said : — 

"The  statement  gives  the  owners  a  detailed  account 
of  the  various  items  of  materials  furnished,  the  total 
of  the  price  to  be  paid  and  the  kind  of  materials  fur- 
nished. This  is  all  the  information  he  needs  to  enable 
him  to  deal  intelligently  with  the  contractor  and  pro- 
tect himself.  He  can  readily  ascertain,  if  he  desires  to 
know,  whether  or  not  the  contract  price  was  exorbitant 
and  beyond  the  fair  value  of  the  materials  agreed  to  be 
furnished.  If  he  desires,  he  can  have  a  price  put  ui)on 
each  item  of  the  materials  furnished  by  a  person  compe- 
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tent  to  value  it  and  in  that  way  determine  whether  the 
sum  total  is  exorbitant.  While  the  price  agreed  to  be 
paid  was  a  lump  sum^  the  various  items  of  the  materials 
furnished  are  specifically  set  forth  in  the  statement. 
This  differentiates  it  from  the  case  where  the  items  and 
character  of  the  material  are  not  given  and  the  price  is 
a  lump  sum.  In  such  caae  the  statement  would  not  be 
sufficient  because  it  would  not  enable  the  owner  to  ascer- 
tain the  fair  value  of  the  materials  furnished  for  which 
only  is  he  liable." 

It  is  apparent  that  a  notice  that  claimant  has  ^5fur- 
nished  lumber  used  in  the  construction  of  the  building*' 
fails  to  furnish  a  "description  of  the  quality  and  char- 
acter of  the  things  furnished  so  that  they  could  be  dis- 
tinguished and  identified" ;  nor  does  it  "furnish  infor- 
mation to  the  owner  so  that  he  may  protect  himself  and 
not  be  required  to  pay  an  exorbitant  price  for  the  same 
labor  or  materials."  It  is  true  that  in  Thirsk  v.  Evans, 
211  Pa.  239,  244,  it  was  held  that  a  copy  of  the  notice 
need  not  be  set  out  in  the  lien ;  and  whether  the  notice 
is  in  proper  form  is  a  matter  to  be  determined  at  the 
trial ;  but  in  the  present  case  the  notice  is  set  out  in  the 
affidavit  of  defense,  and  there  is  no  disputed  question  of 
fact  in  reference  to  it. 

It  was  urged  in  argument  that  Section  8  of  the  Act  of 
June  4,  1901  (P.  L.  434),  as  amended  by  the  Act  of 
March  24,  1909  (P.  L.  65),  requiring  a  subcontractor, 
intending  to  file  a  claim,  to  give  the  owner  written  notice 
to  that  effect,  was  unconstitutional,  in  violation  of  the 
prohibition  contained  in  Article  III,  Section  7,  of  the 
Constitution,  forbidding  the  general  assembly  to  pass 
any  special  law  providing  or  changing  methods  for  the 
collection  of  debts. 

There  is  no  distinction  in  the  method  of  collecting  the 
lien  against  the  property  as  between  the  contractor  and 
subcontractor,  but  in  the  absence  of  privity  of  contract 
between  the  owner  and  subcontraietor,  to  enable  the 
owner  to  protect  himself  against  the  contractor,  the  la,vi?: 
Vol.  Lxin — ^27 
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requires  that  notice  be  given  by  the  subcontractor  to  the 
owner,  but  the  method  of  collecting  the  debt  is  the  same 
in  both  cases. 

That  this  section  is  not  unconstitutional  for  the  rea- 
son assigned  in  the  case  of  Atl.  Terra  Cotta  Co.  v.  Car- 
son, 53  Pa.  Superior  Ct.  91,  appears  from  the  decision  of 
that  case.  It  was  held  in  that  case  that  the  mere  form 
of  the  notice  to  the  defendants  and  the  time  at  which  it 
may  issue,  need  not  necessarily  always  remain  un- 
changed, so  long  as  clear  and  distinct  notice  is  given  and 
the  defendants  are  deprived  of  no  substantial  right. 

The  notice  in  the  present  case  was  not  suflBcient  to  au- 
thorize the  filing  of  a  lien  by  the  subcontractor. 

The  rule  for  judgment  in  favor  of  defendant  ui)on  the 
whole  record  is  made  absolute,  and  the  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  is  discharged. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant upon  the  whole  record. 

Ralph  B.  Evans,  with  him  Frank  P.  Prichard,  for  ap- 
pellant. 

Joseph  H.  Sundheim,  with  him  Leo  O.  Bernheimer, 
for  appellee. 

Opinion  by  Kbphart,  J.,  July  18, 1916 : 

The  questions  presented  by  this  appeal  were  correctly 
determined  by  the  lower  court  and  we  cannot  add  any- 
thing profitable  to  the  reasons  given  in  support  of  them 
in  the  opinion  of  the  learned  president  judge  of  the  Com- 
mon Pleas  No.  5  of  Philadelphia  County.  We  might 
suggest  that  in  addition  to  the  authority  quoted  by  Judge 
Martin,  concerning  the  constitutionality  of  the  section 
in  question,  that  it  was  before  this  court  in  Heist  v.  Mon- 
tayne  (No.  1),  53  Pa.  Superior  Ct.  611,  where  Judge 
Porter  holds  that  this  section  does  not  ofifend  Section 
7,  Article  III,  of  the  Constitution  of  1874. 

Judgment  affirmed, 


Digitized  by  VjOOQIC 


HAGSTROM  v.  EXCELSIOR  DRUM  WORKS,  Appel.  419 
419,  (1916).]        Syllabu8— Opinion  of  the  Court. 

Hagstrom  v.  Excelsior  Drum  Works,  Appellant. 

Affidavit  of  defense — Contract — Sale. 

In  an  action  to  recover  the  price  of  certain  brush  fronts  for 
vacuum  cleaners  of  a  special  design  and  pattern,  which  were  to  be 
manufactured  under  an  oral  contract  according  to  a  model  and 
blue  prints,  where  plaintiffs  aver  that  the  brushes  were  practically 
completed  when  the  defendant  ordered  them  to  suspend  work,  an 
affidavit  of  defense  is  sufficient  which  denies  that  any  order  to  stop 
work  had  been  given  and  avers  that  a  sample  brush  had  been  re- 
quested and  been  promised,  but  that  later  plaintiffs  advised  the  de- 
fendant that  they  were  too  busy  on  other  work,  and  would  not 
bother  with  the  brushes. 

Argued  Oct.  15,  1915.  Appeal,  No.  63,  Oct.  T.,  1915, 
by  defendant,  from  order  of  C.  P.  No.  5,  Sept.  T.,  1914, 
No.  123,  making  absolute  rule  for  judgment  for  want  of 
a  suflBcient  aflldavit  of  defense  in  case  of  Gomer  Hag* 
Strom  and  Henry  Hagstrom,  trading  as  Hagstrom 
Brothers,  v.  Excelsior  Drum  Works.  Before  Rice,  P.  J., 
Orlady,  Head,  Porter,  Henderson,  Eephart  and  Trex- 
LER,  JJ.     Reversed. 

Assumpsit  for  goods  sold. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Frank  George  Butler y  for  appellant. 

J.  Siegmund  L,evin,  for  appellees. 

Opinion  by  Kephart,  J.,  July  18, 1916 : 
We  are  of  the  opinion  that  the  affidavit  in  this  case  sets 
forth  sufficient  averments  to  prevent  a  summary  judg- 
ment.    The  oral  contract  provided  for  the  manufacture 
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of  certain  brush  fronts  for  vacuum  cleaners,  according 
to  a  model  and  blue  prints,  and  subject  to  certain  under- 
stood changes,  delivery  to  be  made  within  sixty  days. 
The  plaintiffs  claim  that  the  brush  fronts  were  substan- 
tially completed  in  July,  1913,  at  which  time  they  were 
ordered  by  the  defendant  to  suspend  work  until  they 
would  receive  further  instructions,  which  instructions 
were  never  furnished,  and  as  the  brushes  were  of  special 
design  and  pattern,  claim  is  made  for  the  full  value  of 
the  articles.  The  defendant  denies  any  order  to  stop 
work  and  requested  that  a  sample  brush  be  submitted  so 
that  it  might  know  whether  the  brushes  were  being  prop- 
erly made.  This  sample  was  promised,  but  later,  it  is 
alleged,  the  plaintiffs  advised  the  defendant  that  they 
were  too  busy  on  other  work  and  they  would  not  bother 
with  the  brushes.  The  truth  of  these  averments,  and 
whether  the  plaintiffs  intended  to  abandon  the  contract 
and  release  the  defendant,  was  for  the  jury.  There  is, 
moreover,  a  specific  denial  of  liability  for  the  special  tool. 
The  court  was  in  error  in  making  tl^e  rule  absolute. 
The  judgment  is  reversed  and  a  procedendo  awarded. 


Philadelphia,  to  use,  Appellant,  v.  Black. 

Public  officers — Receiver  of  taxes  of  Philadelphia — Incorrect  cer- 
tijicate  of  search — LiahUity. 

The  receiver  of  taxes  of  Philadelphia  cannot  be  held  personally 
liable  to  a  person  who  has  bought  a  mortgage  on  the  strength  of 
an  incorrect  certificate  of  tax  search,  and  has  subsequently  volun- 
tarily paid  taxes  assessed  against  the  mortgaged  premises,  but  not 
included  in  the  search.  In  such  a  case  the  city  was  estopped  from 
asserting  a  lien  for  taxes  as  soon  as  the  search  was  issued,  and  con- 
sequently the  payment  was  voluntary  and  imneoessary. 

Argued  Oct.  22, 1915.  Appeal,  No.  129,  Oct.  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
Co.,  Dec.  T.,  1912,  No.  5242,  for  defendants  non  obstante 
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veredicto  in  case  of  City  of  Philadelphia,  to  use  of  Ferdi- 
nand D.  Fleming,  v.  Hugh  Black  and  the  Title  Guaranty 
and  Surety  Company.  Before  Rice,  P.  J.,  Oblady, 
Hbad,  Pobtbb,  Hendbbson,  Eephabt  and  Tbbxlbb,  JJ. 
Affirmed. 

Assumpsit  for  a  loss  alleged  to  have  been  sustained  by 
reason  of  an  inaccurate  tax  search. 

Staples,  P.  J.,  specially  presiding  stated  the  facts  to 
be  as  follows : 

The  use-plaintiflf,  Ferdinand  D.  Fleming,  purchased  a 
mortgage  covering  premises  No.  2223  North  Thirteenth 
street,  upon  which  foreclosure  proceedings  had  been  com- 
menced. Before  agreeing  ux>on  the  terms  of  purchase, 
the  use-plaintiflf  applied  to  the  defendant,  Hugh  Black, 
who  was  then  the  receiver  of  taxes  of  Philadelphia  for  a 
tax  search  on  the  premises  covered  by  said  mortgage, 
and  paid  therefore  the  legal  fee.  The  defendant  issued 
a  tax  search  to  the  use-plaintiflf,  certifying  that  there 
were  no  unpaid  taxes  on  these  premises  for  the  years 
1907  to  1911,  inclusive. 

Relying  on  this  certificate,  Fleming  made  an  agree- 
ment for  the  purchase  of  the  mortgage  for  the  flat  sum 
of  |3,300,  which  was  accepted,  and  subsequently  the 
amount  of  the  same  was  paid  by  the  use-plaintiflf  to  the 
owner  of  the  mortgage,  and  the  mortgage  assigned.  Be- 
fore actually  concluding  the  purchase  and  paying  the 
money,  the  use-plaintiflf,  upon  another  search  being 
made,  ascertained  by  a  certificate  given,  that  there  was 
a  lien  for  taxes  upon  said  premises  for  the  years  1910 
and  1911,  aggregating  |199.85 ;  but,  having  bound  him- 
self to  purchase  the  mortgage  at  the  price  agreed  upon, 
he  was  legally  bound  to  execute  the  same.  After  the 
purchase  and  assignment  of  the  mortgage,  the  foreclos- 
ure proceedings  were  carried  to  a  conclusion  and  Flem- 
ing purchased  the  real  estate  covered  by  the  mortgage 
for  the  sum  of  f50.00. 

Some  time  afterwards,  the  use-plaintiflf  paid  to  Black, 
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as  receiver  of  taxes,  the  amount  of  the  tax  bills,  and  at 
the  same  time  wrote  him  a  letter  stating  that  he  would 
hold  him  personally  liable  for  the  loss. 

Verdict  for  plaintiff  for  f227.83.  Subsequently  the 
court  entered  judgment  for  defendants  non  obstante 
veredicto. 

Error  assigned  was  in  entering  judgment  for  defend- 
ants non  obstante  veredicto. 

Horace  Stem,  with  him  Morris  Wolf,  for  appellant. — 
The  appellant  was  not  obliged  to  take  advantage  of  the 
estoppel  of  the  city,  but,  recognizing  that  the  tax  debt 
still  existed  in  morals  and  even  in  the  theory  of  the  law, 
might  pay  the  debt ;  and  he  was  not  obliged  to  assert 
the  estoppel  for  the  benefit  of  a  person  against  whom  he 
had  a  counterclaim  in  rjeference  to  the  cause  of  action : 
Brown  v.  Marmaduke,  248  Pa.  247 ;  Ricketson  v.  Giles, 
91  111.  154;  Beal  v.  Brown,  13  Allen  (Mass.)  114;  Lee 
V.  Stowe,  57  Texas  444;  Parker  v.  Rochester,  4  Johns 
Ch.  (N.  Y.)  329;  Simmons  v.  Goodrich,  68  Ga.  750; 
Decker  v.  Eisenhauer,  1  Penrose  &  Watts  476. 

John  W.  Graham,  Jr.,  for  appellees,  cited :  Philadel- 
phia V.  Anderson,  142  Pa.  357. 

Opinion  by  Kbphart,  J.,  July  18, 1916 : 

This  action  is  based  on  the  provisions  of  the  Act  of 
April  13, 1872,  P.  L.  1140,  to  recover  from  the  receiver  of 
taxes  of  the  City  of  Philadelphia  for  loss  and  damage 
sustained  by  giving  an  incorrect  certificate  of  search, 
whereby  the  plaintiff  purchased  a  mortgage  against  a 
property  and  afterwards  found  taxes  against  the  mort- 
gaged property  not  included  in  the  certificate,  and  which 
the  plaintifif,  after  becoming  the  owner  of  the  property, 
subsequently  paid.  '  In  Philadelphia  v.  Anderson,  142 
Pa.  357,  the  receiver  of  taxes  having  given  to  the  pur- 
chaser of  land  a  certificate  that,  on  examination  of  the 
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register  of  unpaid  taxes  for  certain  years,  he  found 
nothing  against  the  premises,  it  was  held  that  the  city 
was  estopped  frona  asserting  a  lien  for  the  taxes  for 
those  years  after  the  purchaser,  in  reliance  on  the  cer- 
tificate, had  paid  his  purchase-money  to  the  vendor.  This 
doctrine  would  apply  to  the  case  at  hand,  and  when  the 
plaintiff  secured  his  certificate  from  the  receiver,  under 
the  authority  of  this  case  there  was  in  effect  no  lien  for 
taxes  against  the  property.  Originally  all  taxes  on 
seated  lands  were  a  personal  charge  against  the  owner, 
for  which  his  personal  property  and  his  person  were 
liable  to  seizure,  but  which  were  not  a  lien  upon  the  land : 
Burd  V.  Ramsey,  9  S.  &  R.  109.  The  Act  of  1824  made 
these  taxes  a  lien  from  the  date  of  the  assessment  and 
other  acts  continued  the  lien  in  effect.  The  only  method 
to  charge  property  as  such  for  taxes  is  under  the  acts 
which  provide  for  a  lien  for  taxes.  It  is  a  proceeding  in 
rem.  When  this  certificate  was  given  and  the  city  was 
estopped  from  asserting  the  lien,  it  had  the  effect  of  re- 
moving the  lien,  and,  as  controlling  the  appellant,  it  is 
much  similar  to  the  purchase  of  property  where  a  judg- 
ment has  been  entered  but  has  lost  its  lien.  Payment 
by  the  purchaser  of  such  judgment  would  give  him  no 
claim  against  his  vendor  of  the  property  under  the  deed. 
When  the  certificate  was  given  there  existed  only  the 
personal  liability  of  the  one  who  owned  the  property  at 
the  time  the  assessment  was  made,  and  in  case  of  ina- 
bility to  secure  the  tax  from  this  personal  liability,  under 
certain  conditions  the  receiver  would  be  liable  to  the  city. 

When  this  tax  was  paid  by  the  plaintiff  it  was  purely 
a  voluntary  payment  for  which  no  claim  would  arise 
against  the  receiver.  The  act  was  intended  to  cover  loss 
or  damage  sustained  by  reason  of  giving  the  certificate. 
Under  the  circumstances  payment  of  taxes  would  not  be 
a  loss  or  damage  within  the  meaning  of  the  act  of  assem- 
bly. 

The  judgment  is  afSrmed. 
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Patterson  v.  Hires  Condensed  Milk  Co., 
Appellant 

Oantraci — Bailment — Lease  of  cows  —  Forfeiture  —  Sei-off-^ 
Waiver, 

Eight  cows  owned  by  a  milk  company  were  leased  to  a  farmer 
under  an  agreement  in  writing  by  which  the  lease  was  fixed  for 
eighteen  months  at  a  certain  rental  per  month;  the  lessee  was  to 
sell  all  of  the  milk  from  the  cows  to  the  company,  and  the  latter 
was  to  retain  twenty  per  cent,  of  the  monthly  receipts  during  the 
term.  At  the  end  pf  the  term  the  lessee,  if  not  in  default,  was  to 
have  the  cows  as  his  own  property.  During  the  term  he  was  to  feed 
and  proi)erly  keep  ihem,  and  to  replace  any  that  died.  After  the 
expiration  of  several  months,  two  of  the  cows  died,  and  he  did  not 
replace  them.  Subsequently  the  lessor  took  back  the  six  cows  with- 
out demand  or  notice.  The  lessee  brought  an  action  to  recover 
the  percentages  retained  by  the  lessor,  and  the  latter  at  the  trial 
Bought  to  set  off  the  value  of  the  two  cows  that  had  died.  The 
lessor  offered  evidence  to  jshow  that  the  company  had  agreed  that 
he  should  not  replace  the  cows,  and  the  evidence  as  to  whether 
they  had  been  properly  fed  was  conflicting.  Held,  that  the  case 
was  for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff 
should  be  sustained. 

Argued  Nov.  15,  1915.  Appeal,  No.  58,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Chester  Co.,  Jan. 
T.,  1914,  No.  74,  on  verdict  for  plaintiff  in  case  of  Theo- 
dore G.  Patterson  v.  Hires  Condensed  Milk  Co.  Before 
RiCB,  P*  J.,  Head,  Pobtbb,  Hbndbbson,  Ebphart  and 
Trbxleb,  JJ.    Affirmed. 

Assumpsit  to  recover  retained  percentages.  Before 
Johnson,  P.  J.,  specially  presiding. 

At  the  trial  it  appeared  that  on  November  18,  1912, 
the  plainjtiff,  Theodore  G.  Patterson,  leased  eight  cows 
from  the  Hires^  Condensed  Milk  Company,  by  virtue  of 
the  following  lease  ^^Received  Nov.  18, 1912,  at  Malvern, 
Pennsylvania,  from  the  Hires  Condensed  Milk  Company, 
called  in  this  paper  the  owner,  eight  milch  cows,  all  in 


Digitized  by  VjOOQIC 


PATTERSON  v.  HIRES  C.  MILK  CO.,  Appellant.   425 
424,  (1916).]  Statement  of  Facts, 

good  condition^  described  as  follows:   Holsteins,  black 

and  white,  numbered  as  follows : These  cows  are 

received  by  me  only  on  hire  from  the  owner  and  the  only 
terms  of  such  hiring  are  as  follows :  Twenty  per  cent,  of 
each  month's  milk  check  to  be  retained  and  credited  on 
note  until  it  shall  be  paid  in  full.  The  period  of  hiring 
is  to  be  eighteen  months  from  this  date.     The  hire  is  to 

be  1,210  dollars,  of  which dollars  are  now  paid 

on  account,  and  the  balance  shall  be  paid  in  one  note  for 
1,210  dollars  each,  now  delivered  by  me  to  the  owner, 
each  note  bearing  from  this  date,  payable  as  follows: 
1?wenty  per  cent,  on  monthly  receipts  for  milk  to  be  re- 
tained and  credited  on  note  until  it  shall  be  paid  in  full. 
The  cows  are  to  be  used  by  me  on  my  farm  in  a  careful 
and  prudent  manner,  and  shall  be  well  fed  and  properly 
housed.  Their  milk  and  calves  are  to  be  mine  during 
the  period  of  hiring.  In  case  of  the  loss  or  death  of  any 
cow  during  the  period  of  hiring,  I  shall  replace  it  with 
one  of  the  same  value  and  age  at  my  own  expense,  and 
to  be  approved  by  the  owner,  and  without  deduction  from 
the  amount  of  hire  as  fixed  above. 

"So  long  as  I  keep  the  cows  on  hire,  I  agree  with  the 
owner  as  follows :  To  sell  and  deliver  to  the  owner  at  its 
plant  at  Malvern,  Chester  County,  Pennsylvania,  all  my 
output  and  supply  of  milk,  which  is  to  be  pure,  clean  and 
in  a  sanitary  condition  from  my  dairy  and  my  herd  of 
cows  and  from  the  cows  on  hire,  as  above  stated,  provided 
the  owners  shall  pay  for  such  milk  the  market  prices, 
which  prices  the  owner  shall  post  at  its  plant  on  the 
twenty-fifth  day  of  each  month,  to  be  effective  during  the 
next  calendar  month.  And  the  owner  shall  set  apart 
and  retain  an  amount  equal  to  twenty  per  cent,  of  the 
entire  milk  account  due  me  each  month  to  be  applied  by 
the  owner  on  account  of  the  hire  due  or  to  become  due  by 
me  for  the  said  cows  until  such  hire  shall  be  fully  paid, 
and  such  amount  shall  be  credited  by  the  owner  or  any 
unpaid  note  or  notes  above  described. 

"On  the  expiration  of  the  period  of  hiring  or  any  de- 
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fault  on  my  part  under  this  agreement,  I  shall  return 
the  said  cows  to  the  owner  at  such  place  in  Chester 
County,  Pennsylvania,  as  the  owner  requires,  or  the 
owner  may  enter  any  place  where  the  cows  are  and  re- 
take them.  In  either  such  event,  or  if  I  shall  be  in  de- 
fault in  any  respect  under  this  agreement,  the  unpaid 
balance  of  the  hire,  with  interest,  shall  at  once  be  due 
and  payable  by  me  at  the  option  of  the  owner,  and  the 
said  notes  then  unpaid  shall  be  returned  to  me. 

"Whenever  the  hire  shall  be  fully  paid,  and  I  shall  not 
be  in  default  under  this  agreement,  I  shall  be  entitled  to 
receive  a  bill  of  sale  of  the  cows  on  my  stating  to  the 
owner  in  writing  that  I  wish  such  a  bill  of  sale  and  on 
my  paying  the  owner  one  dollar  for  the  same." 

Two  of  the  cows  died,  and  were  not  replaced.  Plain- 
tiff claimed  that  the  company  had  agreed  that  he  should 
not  replace  them.  Subsequently  the  company  without 
demand  or  notice  removed  the  six  cows  from  plaintiffs 
possession.  Suit  was  brought  to  recover  the  sum  of 
1296.32,  the  amount  of  the  retained  per  centages.  The 
defendant  claimed  to  set  off  the  value  of  the  two  cows. 
There  was  conflicting  evidence  as  to  whether  the  cows 
had  been  properly  fed  and  cared  for. 

The  court  charged  in  part  as  follows : 

["If  you  find,  however,  that  he  wasn't  justified  then 
the  plaintiff  will  be  entitled  to  recover  |296.32  with  in- 
terest, allowing  to  the  defendant,  however,  whatever  you 
can  find  from  the  evidence  that  this  property,  that  these 
cows,  were  reasonably  worth  to  the  plaintiff  during  that 
year.  For  while  we  are  holding  that  he  may  recover 
back  all  the  money  and  interest  upon  it  which  he  paid 
less — we  hold  he  can  only  recover  that  less  the  rental 
value  less  their  value,  whatever  it  may  have  been  of  the 
eight  cows  to  the  plaintiff  during  this  year.]     (2) 

["We  say  to  you  as  we  construe  this  agreement  the 
value  of  these  cows,  one  killed  by  lightning  and  the  other 
through  sickness  of  some  kind,  can  not  be  set  off  against 
the  plaintiffs  claim.     That  provision  contemplated  a 
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continuance  of  this  contract  from  the  beginning  to  the 
end,  and  that  the  taking  possession  of  them  by  the  de- 
fendant prevents  them  from  setting  that  oflf  against  the 
plaintifiTs  claim  in  this  case.  So  far  as  the  cows  are  con- 
cerned which  the  lease  provides  that  the  plaintiff  would 
have  to  furnish  in  case  of  deaths  give  that  no  considera- 
tion,'']    (3) 

Verdict  and  judgment  for  plaintiff  for  |233.21.  De- 
fendant appealed. 

Errors  assigned,  among  others,  were  (2,  3)  above  in- 
structions quoting  them. 

J.  Paul  MacElree,  for  appellant. 

J.  Frank  E.  Hause,  for  appellee. 

Opinion  by  Kbphart,  J. 

Set-off  may  only  be  allowed  when  the  party  claiming 
it  has  a  cause  of  action  upon  which  suit  may  at  once  be 
instituted :  Pennell  v.  Grubb,  13  Pa.  552.  Complaint  is 
made  of  the  charge  of  the  court  wherein  the  trial  judge 
stated  that  the  value  of  the  two  cows  lost  could  not  be 
set  off  against  the  plaintiff's  claim.  The  contract  of  hire 
specified  that  in  case  of  the  loss  or  death  of  any  cow  dur- 
ing the  period  of  hire  it  should  be  replaced  with  one  of 
the  same  value  and  age  at  the  lessee's  expense.  It  did 
not  specify  the  time  when  such  cows  were  to  be  replaced. 
If  it  were  not  reasonably  within  the  defendant's  means 
to  immediately  or  for  sometime  after  the  loss  or  death 
to  replace  the  cows,  the  contract  did  not  authorize  a  for- 
feiture on  that  ground.  The  plaintiff,  by  complying 
with  all  the  terms  of  the  contract  and  paying  the  con- 
sideration stipulated  in  the  lease  for  the  hiring  of  the 
cattle,  would  become  the  owner  of  all  the  cattle  held  un- 
der the  lease.  This  condition  would  continue  to  be  oper- 
ative until  the  contract  was  completed.  The  plaintiff 
had  submitted  evidence  showing  that  he  had  been  re- 
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lieved  from  the  obligation  of  replacing  the  cows^  and 
that,  if  there  was  a  forfeiture  for  failure  to  replace  when 
demanded,  it  had  been  waived.  Forfeitures  should  not 
be  sustained  unless  it  clearly  appears  from  the  contract 
that  such  was  the  intention,  or  the  facts  are  such  that 
justify  the  exercise  of  this  right.  The  court  submitted 
the  question  to  the  jury.  After  carefuUy  reviewing  the 
testimony  and  the  charge  of  the  court  as  a  whole,  we  do 
not  think  reversible  error  was  committed. 
The  judgment  is  affirmed. 


Ponti  V.  Philadelphia,  Appellant 

Negligence — MurUctpalitiee — 'Defective  sidewalk  —  Evidence  — 
Case  for  jurn — Pleading — Variance, 

In  an  action  against  a  municipality  to  recover  damages  for  i)er- 
sonal  injuries  suffered  I^  a  fall  on  a  sidewalk,  a  verdict  for  the 
plaintiff  will  be  sustained  where  the  evidence  tends  to  show  that 
the  plaintiff  fell  into  a  hole  one  and  one-half  inches  deep  and  ten 
inches  square  in  a  pavement  constructed  of  concrete  slabs,  that 
she  had  no  knowledge  of  the  defect,  and  that  the  hole  had  existed 
for  a  long  period  before  the  accident.  In  such  a  case  it  is  im- 
material that  a  witness  called  by  the  plaintiff  testified  that  the 
hole  was  about  three-quarters  of  an  inch  deep. 

In  an  action  to  recover  damages  for  injuries  sustained  by  a  fall 
on  a  sidewalk  there  is  no  fatal  variance  where  the  plaintiff's  state- 
ment charged  "a  hole"  as  being  the  defective  condition  of  the  pave- 
ment, and  the  proof  tends  to  show  "a  depression"  due  to  construc- 
tion. 

Argued  Nov.  22, 1915.  Appeals,  Nos.  312  and  313,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Philadelphia 
Co.,  June  T.,  1909,  No.  2956,  on  verdict  for  plaintiffs  in 
case  of  Prancesca  Ponti  and  Francesca  Ponti,  Adminis- 
tratrix of  Estate  of  Condoloro  Ponti,  Deceased.  Before 
Rice,  P.  J.,  Orlady,  Head,  Porter,  Kbphart  and  Trbx- 
LER,  JJ.    Affirmed. 
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Trespass  to  recover  damages  for  injuries  sustained  by 
a  fall  on  a  defective  sidewalk.    Before  Carr,  J. 

Verdict  and  judgment  for  Francesca  Ponti  for  |1,000 
and  for  Francesca  Ponti,  Administratrix  of  her  deceased 
husband,  Condoloro  Ponti,  deceased,  for  f468.  Defend- 
ant appealed. 

Error  assigned,  among  others,  was  in  refusing  binding 
instructions  for  defendant. 

Paul  Reilly,  Assistant  City  Solicitor,  with  him 
Thomas  Boylan  and  Michael  J.  Ryan,  City  Solicitor,  for 
appellant,  cited :  Beck  v.  Cricket  Club,  37  Pa.  Superior 
Ct.  521 ;  Purcell  v.  Riebe,  227  Pa.  503. 

Cornelius  Haggarty,  Jr.,  with  him  Francis  S.  Goglia, 
for  appellees. 

Opinion  by  Kbphabt,  J.,  July  18, 1916 : 
The  plaintiff  instituted  this  action  to  recover  damages 
for  failure  of  the  defendant  to  keep  its  streets  and  high- 
ways in  proper  repair,  by  reason  of  which  neglect  she 
was  injured.  She  stated  that  she  fell  on  a  sidewalk  by 
stepping  into  a  hole  one  and  one-half  inches  deep  and  ten 
inches  square  in  a  concrete  pavement.  She  had  no 
knowledge  of  this  defect  and  the  testimony  of  her  witness 
showed  that  it  had  been  in  the  street  for  a  long  period 
of  time  before  the  accident.  This  witness  states  that  it 
was  about  three-quarters  of  an  inch  in  depth.  The  plain- 
tiff was  not  bound  by  this  statement. 

The  evidence  shows  that  the  pavement  was  constructed 
of  concrete  slabs.  The  court  could  not  hold  as  a  matter 
of  law  that  a  hole  one  and  one-half  inches  deep  was  such 
an  irregularity  that  was  to  be  expected  in  city  sidewalks. 
Such  holes  in  a  concrete  pavement  may  be  exceedingly 
dangerous  to  pedestrians.  Whether  it  was  such  an  ir- 
regularity was  for  the  jury  to  determine  under  all  the 
evidence. 
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We  have  frequently  indicated  what  is  necessary  when 
counsel  desire  to  take  advantage  of  a  variance  between 
the  allegata  and  probata :  Clark  v.  Millett,  57  Pa.  Su- 
perior Ct.  287,  and  many  other  recent  cases.  Counsel 
has  failed  to  heed  these  instructions.  "Although  the 
allegata  and  probata  may  not  entirely  agree,  if  the  de- 
fendant is  not  misled,  and  the  variance  could  in  no 
manner  affect  the  trial  on  its  merits,  or  set  up  a  different 
cause  of  action,  or  impose  any  diflferent  burden  on  the  de- 
fendant, the  variance  will  not  be  considered  material" : 
Tarentum  Lumber  Co.  v.  Marvin,  61  Pa.  Superior  Ct- 
294.  The  variance  complained  of,  if  it  could  be  con- 
sidered such,  would  not  be  material.  The  plaintiffs 
statement  charged  "a  hole"  as  being  the  defective  con- 
dition of  the  pavement,  and  the  proof  tends  to  show  "a 
depression"  due  to  construction.  The  plaintiffs  state- 
ment gave  ample  notice  of  the  defective  condition,  and 
the  contention  that  plaintiffs  evidence  did  not  agree 
with  the  pleadings  is  without  merit 

Judgment  afSrmed. 


Messerschmidt  v.  Fritz,  Appellant. 

Deeds — Reservation — Waters — Case  for  jury. 

Where  an  owner  of  two  adjoining  tracts  of  land  conveys  one 
tract  reserving  the  right  to  build  and  maintain  thereon  a  small 
reservoir  "for  the  purpose  of  securing  water  for  family  use  from 
a  stream  flowing  through  the  said  land/'  and  a  subsequent  owner 
of  the  land  conveyed,  claiming  that  the  reservation  in  the  deed 
was  limited  to  a  certain  small  stream,  and  did  not  include  the  flow 
of  the  water  from  a  spring  nearby,  constructed  a  concrete  well 
around  the  spring  and  thereafter  the  flow  from  the  older  reser- 
voir was  reduced  from  two  inches  to  less  than  half  an  inch,  and 
the  evidence  is  conflicting  as  to  whether  the  flow  of  the  water  from 
the  spring  contributed  to  the  supply  of  water  in  the  older  reser- 
voir, the  question  as  to  whether  it  did  so  contribute,  is  a  question 
for  the  jury. 
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Argued  Dec.  7, 1915.  Appeal,  No.  88,  Oct.  T.,  1915,  by 
defendant,  from  judgment  of  C.  P.  Schuylkill  Co.,  July 
T.,  1913,  No.  352,  on  verdict  for  plaintiff  in  case  of  Wm. 
H.  Messerschmidt  v.  Alvin  Fritz.  Before  Rice,  P.  J., 
Oblady,  Head,  Henderson,  Kephabt  and  Tbexlbr,  JJ. 
AflBirmed. 

Trespass  to  recover  damages  for  an  alleged  diversion 
of  water.    Before  Brumm,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  charged  in  part  as  follows : 

^^[This  is  an  action  brought  by  William  H.  Messer- 
schmidt against  Alvin  Fritz  claiming  that  Alvin  Fritz 
had  diverted  water  from  a  spring,  the  flow  of  which,  he 
claimed,  entered  into  a  reservoir  that  was  erected  by  the 
plaintiff,  and  that  by  building  a  concrete  wall  around 
his  spring  and  across  the  face  of  the  pipe  or  wooden  box 
through  which  the  water  ran  from  the  spring  to  the 
reservoir,  not  right  up  against  the  box,  but  a  piece  away 
from  the  box  in  the  body  of  the  spring,  under  his  own  evi- 
dence, that  by  reason  of  that  concrete,  the  water  was 
prevented  from  running  through  this  box  into  his  reser- 
voir, and  that  he  appropriated  the  water  for  his  own  use, 
that  is,  the  defendant,  by  pumping  it  out  of  that  spring 
to  his  own  premises." 


"The  .first  testimony  introduced  was  the  appearance 
docket  and  the  deedbook  showing  title  in  this  plaintiff. 
That  has  not  been  disputed.  So  you  need  not  worry  or 
consider  that  in  any  other  sense  than  that  the  plaintiff 
had  a  right  as  he  claims  to  that  water,  and  then  it  re- 
solves itself  simply  to  the  question  whether  he  was  inter- 
fered with  in  the  enjoyment  of  that  right.]"     (1) 

Verdict  and  judgment  for  plaintiff  for  f  1,150.  De- 
fendant appealed. 
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Error  assigned,  among  others,  was  portion  of  charge 
as  above  quoting  it. 

A,  L.  Shaify  A.  C.  Sherman  and  T.  H\  Lyon,  for  ap- 
pellant.— The  rule  that  a  deed  or  grant  must  be  con- 
strued most  strongly  against  the  grantor,  applies  with 
special  force  to  a  reservation  or  restriction  in  a  deed, 
whereby  there  is  a  withholding  something  from  the 
grant :  Klaer  v.  Ridgway,  86  Pa.  529 ;  Duross  v.  Singer, 

224  Pa.  573-575 ;  Sheffield  Water  Co.  v.  Elk  Tanning  Co., 

225  Pa.  614 ;  Filbert  v.  Dechert,  22  Pa.  Superior  Ct.  362 ; 
Washington  Borough  v.  Steiner,  25  Pa.  Superior  Ot 
392;  Frankford,  Etc.,  Ry.  Co.,  v.  Philadelphia,  175  Pa. 
120;  Root  V.  Com.,  98  Pa.  170. 

If  the  jury  were  instructed  that  the  plaintiflE  had  a 
right  as  he  claimed,  to  the  water  of  the  spring,  then  we 
submit  such  instruction  was  error. 

/Sf.  M,  Enterline,  of  Enterline  &  Enterline,  for  ap- 
pellee. 

Opinion  by  Kbphabt,  J.,  July  18, 1916 : 

When  the  defendant's  land  was  conveyed  to  his  pred- 
ecessor in  title  the  deed  contained  the  following  reserva- 
tion :  "The  said  parties  of  the  first  part  hereby  reserve 
unto  themselves  their  heirs  and  assigns  the  right  to  build, 
erect,  set  up  and  maintain  a  small  reservoir  eight  feet 
square  for  the  purpose  of  securing  water  for  family  use 
from  a  stream  flowing  through  the  said  land  herein  de- 
scribed, said  reservoir  to  be  about  twelve  rods  from  the 

long  south  line and  the  further  right  to  enter  upon 

the  said  land  each  and  every  spring  and  autumn  to  ex- 
amine said  reservoir  and  pipes  doing  as  little  damage 
thereby  as  possible  and  the  further  right  to  repair  the 
said  reservoir  and  pipes  whenever  the  same  may  become 
actually  necessary  and  to  enter  upon  the  said  land  for 
that  purpose  doing  as  little  damage  as  possible.^'  A 
reservoir  was  erected,  from  which  a  pipe  line  was  laid  to 
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the  plaintiflPs  house,  and  for  a  very  long  period  of  time 
he  enjoyed  the  benefit  of  this  supply  of  water.  The  de- 
fendant believed  that  the  reservation  in  the  deed  was 
limited  to  a  small  stream  to  the  east  of  the  reservoir  and 
that  it  did  not  include  the  flow  of  water  from  a  spring 
located  a  short  distance  therefrom.  The  flow  of  water 
from  this  spring,  according  to  the  defendant,  never  en- 
tered the  reservoir;  and  it  was  dry  for  four  years  prior 
to  the  defendant's  rebuilding  the  walls  of  the  spring,  and 
placing  a  concrete  wall  or  reservoir  between  the  plain- 
tiflPs  reservoir  and  this  spring.  The  plaintiflE  had  a  two- 
inch  flow  of  water  from  his  reservoir  before  the  defend- 
ant's reservoir  was  built,  and  afterwards  it  was  reduced 
to  less  than  a  half-inch. 

The  question  presented  to  the  court  was  whether,  un- 
der the  reservation  in  the  deed,  the  flow  from  the  spring 
was  a  part  of  or  contributed  to  the  stream  of  water  which 
ran  into  the  plaintiff's  reservoir.  If  it  was,  there  was  no 
question  but  that  the  flow  of  water  was  interfered  with. 
Considerable  testimony  was  taken  and  after  a  careful 
examination  of  it  we  are  convinced  that  the  trial  court 
did  not  err  in  submitting  this  question  to  the  jury. 
Whether  the  flow  of  water  seeped  through  the  ground 
and  was  lost,  or  went  into  the  reservoir,  or  whether  there 
was  an  underground  passage  or  surface  passage  with  the 
flow  of  water  above  or  below  the  pipe  or  box  laid  from 
the  spring  to  the  reservoir,  was,  under  all  the  contradic- 
tions of  testimony,  for  the  jury.  The  court  could  not 
say  as  a  matter  of  law  that  the  stream,  if  there  was  one 
which  came  from  this  spring,  could  be  distinguished  from 
the  stream  on  the  east  side.  If  the  water  from  this 
spring  contributed  to  the  supply  of  water  in  the  plain- 
tiff's reservoir,  as  herein  indicated,  the  plaintiff  had 
a  right  to  that  use  and  any  deprivation  of  such  right  to 
his  detriment  was  answerable  in  damages.  The  third, 
fourth,  sixth,  seventh  and  eighth  assignments  of  error 
are  overruled. 

The  charge  of  the  court  was  fair  and  the  comments  on 
Vol.  Lxra — 28 
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the  evidence  were  not  prejudicial  to  the  defendant.  The 
trial  judge  did  not  attempt  to  lead  the  jury  to  believe 
that  the  plaintiff  bad  established  his  right  to  this  water 
from  the  spring,  but  left  that  question  wholly  to  the  jury 
under  all  the  facts  as  developed.  If  the  plaintiff  estab- 
lished the  disputed  facts  in  his  favor,  then  the  reserva- 
tion in  the  deed  covered  them. 

The  assignments  of  error  are  all  overruled  and  the 
judgment  is  aflSirmed. 


Commonwealth,  ex  rel.,  Appellant,  v.  Leary. 

Public  officers — Removal — Inspector  of  weights  and  measures — 
Constitutional  office — Act  of  July  21^,  1913,  P.  L.  960, 

An  inspector  of  weights  and  measures  is  a  constitutional  officer 
within  the  meaning  of  Art.  VI,  Sec.  4,  of  the  Constitution  of 
Pennsylvania,  and  may  be  removed  at  the  pleasure  of  the  power 
which  appointed  him. 

The  Act  of  July  24,  1913,  P.  L.  960,  in  so  far  as  it  requires 
cause  to  be  shown  for  the  removal  of  inspectors  of  weights  and 
measures,  is  void. 

Argued  Nov.  6,  1915.  Appeal,  No.  66,  Oct.  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Delaware  Co.,  Dee. 
T.,  1913,  No.  362,  for  defendant  on  quo  warranto  in  case 
of  Commonwealth,  ex  rel.,  Robert  Watson  v.  William  J. 
Leary.  Before  Rice,  P.  J.,  Head,  Porter,  Henderson, 
Kephart  and  Trexler,  JJ.    Reversed. 

Petition  for  quo  warranto. 

The  case  turned  on  whether  the  oflBce  of  inspector  of 
weights  and  measures  was  a  constitutional  office  so  that 
the  incumbent  could  be  removed  at  the  pleasure  of  the 
power  by  which  he  had  been  appointed.  The  court  en- 
tered judgment  for  defendant. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant. 
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John  E.  McDonough,  for  appellant. 

J.  B.  Hanvmm,  Jr.y  with  him  E,  Wallace  Chaduoick, 
for  appellee. 

Opinion  by  Porter,  J.,  July  18, 1916 : 

This  is  a  proceeding  by  writ  of  quo  warranto,  issued 
upon  the  suggestion  of  Robert  Watson,  requiring  Wil- 
liam J.  Leary,  the  respondent,  to  show  by  what  au- 
thority he  claims  to  exercise  the  office  of  inspector  of 
weights  and  measures  of  the  City  of  Chester.  The  re- 
spondent having  filed  an  answer,  the  court  below,  after 
hearing  evidence,  found  that  the  defendant  had  been  duly 
appointed  by  the  mayor  to  the  office  of  inspector  of 
weights  and  measures  of  the  City  of  Chester  on  January 
1,  1913,  and  that  he  had  been  reappointed  by  the  mayor 
on  the  first  day  of  December,  1913.  The  court  also  found 
that  on  January  1, 1914,  the  mayor  of  the  city  had,  by  a 
letter  addressed  to  the  defendant,  informed  him  that  he, 
the  mayor,  had  appointed  the  relator,  Robert  Watson, 
as  inspector  of  weights  and  measures  for  the  City  of 
Chester,  and  directed  him,  the  defendant,  to  deliver  to 
said  Watson  all  property  belonging  to  the  city  in  his 
possession  connected  with  his  office.  The  learned  judge 
of  the  court  below  entered  judgment  in  favor  of  the  de- 
fendant. In  entering  this  judgment  the  learned  judge 
filed  no  opinion,  but  his  conclusion  was  probably  influ- 
enced by  the  Act  of  July  24,  1913,  P.  L.  960,  which  pro- 
vides that  "County  and  city  inspectors  of  weights  and 
measures  as  appointed  by  their  respective  counties  and 
cities  shall  hold  their  office  during  good  behavior,  and 
shall  not  be  removed,  discharged  or  reduced  in  pay  or 
position  except  for  inefficiency,  incapacity,  conduct  un- 
becoming employees  or  other  just  cause."  Since  this 
judgment  was  entered  in  the  court  below  it  has  been  de- 
cided by  the  Supreme  Court,  in  Commonwealth,  ex  rel. 
Thomas  J.  Lowell  v.  J.  S.  Hoyt,  not  yet  reported,  that 
an  inspector  of  weights  and  measures  is  an  officer  within 
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the  meaning  of  Article  6,  Section  4,  of  the  Constitution, 
providing  that:  "Appointed  ofiftcers,  other  than  judges 
of  the  courts  of  record  and  the  superintendent  of  public 
instruction,  may  be  removed  at  the  pleasure  of  the  power 
by  which  they  shall  have  been  appointed ;"  and  that  the 
act  of  July  24,  1913,  P.  L.  960,  in  so  far  as  it  requires 
cause  to  be  shown  for  the  removal  of  inspectors  of 
weights  and  measures,  is  void.  In  the  light  of  the  de- 
cision referred  to,  it  matters  not  what  was  the  date  of 
the  appointment  by  the  mayor  under  which  Leary  was 
then  acting  as  inspector  of  weights  and  measures,  it  was 
within  the  power  of  the  mayor  to  remove  him  from  office 
at  any  time,  which  he  did  on  January  6,  1914,  and  ap- 
pointed in  his  stead,  Robert  Watson,  as  inspector  of 
weights  and  measures  for  the  city.  Leary  had  been  ap- 
pointed by  the  mayor  of  the  city,  who  was  possessed  of 
authority  to  make  the  appointment,  the  authority  to  ap- 
point to  the  o£B[ce  was  still  in  the  mayor  on  January  6, 
1914,  and  the  power  to  appoint  carried  with  it  the  power 
to  remove  from  office.  It  follows  that  the  conclusion  of 
the  learned  judge  of  the  court  below  was  erroneous. 

The  judgment  of  the  court  below  is  reversed  and  it  is 
adjudged  that  the  defendant  is  usurping  the  ot&ce  of  in- 
spector of  weights  and  measures  for  the  City  of  Chester 
and  judgment  of  ouster  is  entered  against  him,  and  he 
is  further  ordered  and  directed  to  surrender  to  the  re- 
lator the  ofiScial  property  set  forth  in  the  schedule  at- 
tached to  the  petition  of  the  relator.  It  is  further  or- 
dered that  the  said  William  J.  Leary  pay  the  costs  of  this 
proceeding  in  this  court  and  in  the  court  below. 


Philadelphia,  to  use,  v.  DeArmond,  Appellant 

Municipal  claims — Remedies — Action  of  assumpsit — Road  law. 

The  mere  filing  of  a  municipal  claim  for  an  assessment  for  a 
street  improvement  will  not  bar  the  municipality  from  proceeding 
hy  an  action  of  assumpsit  for  the  collection  of  the  claim. 
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Constitutional  law — Local  legislation — Collection  of  debts — Boad 
law—Acts  of  April  4,  1907,  P.  L.  Jfi,  and  March  25, 1909,  P.  L.  78, 

The  Act  of  April  4,  1907,  P.  L.  40,  as  amended  by  the  Act  of 
March  25,  1909,  P.  L.  78,  which  empowers  municipalities  to  pro- 
ceed for  the  recovery  or  collection  of  municipal  claims  **by  lien  or 
by  action  assumpsit,"  does  not  violate  Article  III,  Section  7,  of  the 
Constitution  of  Pennsylvania,  forbidding  the  passage  of  any  local 
or  special  laws  providing  or  changing  methods  for  the  collection  of 
debts. 

Argued  Nov.  30, 1915.  Appeal,  No.  279,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadelphia 
Co.,  March  T.,  1914,  No.  3199,  for  plaintiff  on  case  stated 
in  suit  of  Philadelphia,  to  use  of  Filbert  Paving  Co.  v. 
William  C.  DeArmond.  Before  RiCB,  P.  J.,  Orlady, 
Head,  Porter,  Henderson,  Eephart  and  Trexler,  JJ. 
Affirmed. 

Case  stated  for  an  action  of  assumpsit  to  recover  a 
municipal  claim. 

From  the  record  it  appeared  that  the  plaintiff  on 
February  18,  1914,  filed  in  Court  of  Common  Pleas  No. 
2,  No.  6745  of  December  Term,  1913,  M.  L.  D.,  a  munici- 
pal claim  for  paving  the  roadway  of  Media  street  at  the 
northwest  comer  of  Wanamaker  street  in  the  City  of 
Philadelphia  in  the  sum  of  |431.18  and  the  claim  was 
filed  against  the  appellant  and  John  Frost,  owner. 

On  April  14, 1914,  the  city  commenced  an  action  in  as- 
sumpsit against  the  appellant  in  Court  of  Common  Pleas 
No.  4  of  March  Term,  1914,  No.  3199,  for  the  recovery 
of  the  amount  of  the  municipal  claim,  and  filed  a  state- 
ment, covering  the  contract  of  the  use-plaintiff  with  the 
city,  and  the  ordinance  of  councils  under  which  it  was 
authorized. 

To  this  action,  the  appellant  ^led  a  plea  in  abatement 
and  also  demurred  to  right  of  the  appellee  to  bring  an 
action  in  assumpsit,  and  further  that  the  plaintiff  had 
already  elected  his  remedy  by  filing  the  municipal  lien, 
as  aforsaid. 
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The  counsel  of  plaintiff  and  defendant  agreed  upon 
the  facts  in  the  case,  and  filed  of  record  a  stipulation 
covering  them,  and  subsequently  a  case  stated  was  filed. 

The  court  entered  judgment  for  plaintiff.  Audbnribd, 
P.  J.,  filing  the  following  opinion : 

This  is  an  action  of  assumpsit  brought  in  the  name 
of  the  City  of  Philadelphia  to  the  use  of  the  Filbert  Pav- 
ing and  Construction  Company,  by  which  the  work  of 
paving  Media  street  in  front  of  his  property  abutting 
thereon  was  done,  against  William  C.  DeArmond. 

It  appears  that  a  lien  has  been  filed  by  the  city  for 
the  proportion  of  the  cost  of  the  paving  chargeable 
against  the  defendant's  frontage.  That  claim  was  filed 
to  the  use  of  the  same  party  which  is  use-plaintiflf  in  this 
case.  The  defendant's  land  is  in  shape  a  right  angled 
triangle,  whose  hypothenuse  extends  from  a  point  on 
the  west  side  of  Wanamaker  street  nine  feet  north  of 
Media  street  to  a  point  on  Media  street  one  hundred  and 
forty-seven  feet  three  and  three-quarter  inches  west  of 
Wanamaker  street,  its  base  being  coincident  with  the 
north  side  of  Media  street.  On  reference  to  the  claim 
filed,  however,  it  appears  that  while  the  frontage  of  the 
defendant's  lot  is  correctly  given  therein,  the  lot  is  de- 
scribed as  having  a  uniform  depth  of  thirty  feet.  The 
claim  also  refers  to  William  C.  DeArmond  (the  defend- 
ant therein)  and  John  Frost  as  the  owners  of  the  prop- 
erty therein  described.  Each  of  these  parties,  it  is  true, 
owns  part  of  the  land  against  which  the  city's  claim  is 
filed ;  but  they  are  not  tenants  in  common  or  joint  ten- 
ants of  the  whole  of  that  lot  or  of  any  part  of  it,  and  De- 
Armond's  land  is  the  only  part  of  it  which  was  legally 
subject  to  the  city's  lien  for  the  paving  bill  at  any  time. 

The  case  was  submitted  on  briefs  without  oral  agree- 
ment. We  gather  from  the  briefs  that  the  parties  are  at 
variance  over  three  questions ;  that  the  case  is  regarded 
as  turning  on  these  and  involving  no  others,  and  that  the 
court  is  asked  to  decide  these  three  questions  and  noth^ 
ing  else. 
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The  first  question  is  raised  by  the  defendant's  con- 
tention that  if  the  action  is  maintainable  at  all,  it  can- 
not be  maintained  against  him  alone.  He  assumes  that 
it  is  based  on  the  claim  filed  by  the  city  in  the  other 
proceeding  above  referred  to,  and  argues  that  since  that 
was  filed  against  Frost  as  well  as  himself,  Frost  should 
have  been  joined  with  him  as  a  party  defendant  herein. 
To  answer  this  argument,  it  suflBces  to  point  out  that 
this  action  is  not  based  upon  the  claim  filed  by  the  city 
to  continue  the  lien,  but  on  the  claim  for  the  amount  of 
the  paving  assessment  as  it  originally  arose.  For  the 
bill  for  the  paving  done  on  the^orth  side  of  Media  street 
for  a  distance  of  one  hundred  and  forty-seven  feet  three 
and  three-quarter  inches  west  from  Wanamaker  street, 
no  land  other  than  that  of  the  defendant  in  this  case 
was  liable,  because  no  other  property  had  any  front- 
age on  that  side  of  the  street  within  the  space  just  men- 
tioned^ The  Act  of  April  4,  1907,  P.  L.  40,  imposes  a 
personal  liability  for  the  payment  of  the  claim,  but  does 
not  undertake  to  extend  this  beyond  the  person  whose 
land  would  be  subject  to  the  lien.  As  the  city  had  no 
lien  on  Frost's  land,  it  has  no  action  against  him  per- 
sonally, and,  therefore  his  omission  as  a  defendant  in 
this  proceeding,  is  no  reason  for  its  abatement. 

The  next  question  raised  is  as  to  whether  or  not  the 
filing  by  the  city  of  a  claim  against  the  defendant's  front- 
age on  Media  street,  was  such  an  election  of  a  remedy 
as  to  render  resort  to  another  improper.  The  Act  of 
April  4,  1907,  supra,  provides  that  any  municipal  claim 
may  be  collected  by  lien  or  by  an  action  of  assumpsit. 
The  mere  existence  of  the  lien  for  that  proportion  of  the 
cost  of  the  work  done  by  a  municipality  which  is  charge- 
able against  the  owner  of  property  benefitted  thereby  was 
not  intended  by  the  legislature  to  preclude  the  bringing 
of  an  action  for  the  recovery  of  the  claim.  This  appears 
from  the  fact  that  the  lien  arises  eo  instanti  that  the 
work  is  finished,  and  the  fact  that  the  act  does  not  pro- 
vide that  the  municipality  may  not  set  afoot  its  personal 
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action  against  the  landowner  until  six  months  have 
elapsed  after  its  work  is  completed,  and  the  lien  for  the 
cost  thereof  has  expired.  If,  then,  the  existence  of  the 
lien  is  not  a  bar  to  the  personal  action  against  the  land- 
owner, the  filing  of  the  claim  in  the  ofiftce  of  the  Court  of 
Common  Pleas  has  no  such  effect,  since  the  only  purpose 
accomplished  by  such  effect,  since  the  only  purpose  ac- 
complished by  such  a  step  is  to  prevent  the  lien  from 
lapsing.  If  the  question  of  the  effect  of  the  effort  to  col- 
lect the  claim  by  lien,  as  a  bar  to  the  right  of  a  munici- 
pality to  maintain  the  action  of  assumpsit,  can  be  raised 
at  any  time,  it  cannot  b^  raised  until  the  municipality 
has  actually  taken  a  step  in  the  direction  of  an  attempt 
to  recover  under  the  claim  filed,  by  issuing  a  writ  of  scii-e 
facias.  This  has  not  been  done  in  the  case  of  the  claim 
filed  by  the  city  against  the  kind  described  as  belonging 
to  DeArmond  and  Frost. 

The  third  question  presented  is  whether  or  not  the  Act 
of  April  4, 1907,  under  which  this  action  was  brought,  is 
invalid  as  contravening,  the  prohibition  of  Section  7, 
Article  III,  of  the  Constitution  of  Pennsylvania  against 
the  passage  by  the  legislature  of  any  local  or  special  law 
providing  or  changing  methods  for  the  collection  of 
debts  or  the  enforcing  of  judgments.  It  is  argued  by 
the  defendant  that  by  the  act  in  question  the  legislature 
attempted  to  provide  a  new  method  for  the  collection  of 
claims  of  a  certain  class.  This  may  be  conceded,  but, 
even  so,  it  by  no  means  follows  that  this  legislation  is 
invalid.  Legislation  that  provides  a  new  method  for 
the  collection  of  debts  does  not  necessarily  violate  the 
constitutional  provision  above  referred.  It  is  only  when 
such  a  statute  is  not  general  in  its  operation  and  con- 
fines the  benefit  of  the  remedy  that  it  provides  to  some 
who  are  not  marked  by  characteristics  that  afford  a  rea- 
sonable explanation  for  their  segregation  from  the  rest 
of  the  public,  that  it  is  regarded  as  obnoxious,  under  Sec- 
tion 7,  of  Article  III,  of  the  Constitution. 

A  special  law  is  one  that  affects  some  members  of  a 
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class  of  objects,  to  all  of  which  it  may  properly  apply, 
to  the  exclusion  of  others.  Such  laws  are  forbidden  to 
be  enacted.  A  general  law  is  one  which  applies  to  the 
whole  State  and  which  aflfects  all  the  objects,  or  all  mem- 
bers of  a  class  of  objects,  to  which  it  can  appropriately 
apply.  To  such  an  act  there  can  be  no  objection  under 
that  section  of  the  Constitution  to  which  reference  has 
been  made  above.  The  act  whose  constitutionality  the 
defendant  now  questions  gives  a  new  remedy  to  all 
municipalities  for  the  collection  of  all  municipal  claims. 
This  is  not  special  legislation.  Its  benefits  are  con- 
ferred on  all  municipalities.  It  is  true  that  the  new 
method  of  collecting  debts  is  confined  to  municipali- 
ties and  is  not  granted  to  individual  citizens  or  to  pri- 
vate corporations,  but  the  act  applies  only  to  municipal 
claims,  and  no  debt  of  a  similar  nature  could  be  owing 
to  any  person  other  than  a  municipality.  Since,  there- 
fore, it  affects  equally  all  the  objects  to  which  it  ap- 
propriately may  apply,  it  is  a  general  law.  Had  the 
act  granted  the  right  to  enforce  municipal  claims  by 
personal  action  against  the  owners  of  the  land  subject 
to  the  lien  thereof,  to  some  of  the  municipalities  of  the 
State,  as  for  example  to  such  as  had  existed  not  less  than 
twenty-one  years,  and  not  to  others,  it  would  have  been 
repugnant  to  the  constitutional  prohibition  against  spe- 
cial legislation  because  it  would  not  apply  to  all  cases 
in  which  such  relief  would  be  appropriate,  the  age  of  a 
municipal  corporation  having  no  reasonable  bearing  on 
the  question  how  its  claims  should  be  enforced.  Again, 
had  the  act  provided  some  novel  and  more  convenient 
method  of  collecting  ordinary  contract  debts  owiug  to  a 
municipality  but  standing  on  the  same  plane  as  Similar 
debts  owing  to  private  individuals,  it  is  possible  that  its 
constitutionality  might  be  questioned  on  the  ground  of 
the  special  character  of  the  cases  to  which  it  applied. 
The  new  method  that  it  provides  for  the  enforcement  of 
municipal  claims  applies,  however,  to  the  case  of  every 
such  claim  and  the  case  of  every  person  in  whose  favor 
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claims  of  that  character  can  arise.  The  scope  of  the  act 
could  not  well  be  more  general.  The  principles  on 
which  the  case  of  Page  v.  Carr,  232  Pa.  371,  was  decided 
and  which  were  applied  in  the  other  cases  on  which  the 
defendant  relies  have  no  application  so  far  as  the  act  in 
questibn  here  is  concerned ;  and  it  is  impossible  to  see 
how  the  objection  to  it  based  thereon  can  be  sustained. 

For  the  reasons  thus  briefly  outlined,  the  court  is  of 
the  opinion  that  none  of  the  defenses  set  up  against  the 
plaintiffs  demand  in  this  case  is  a  sound  one,  and,  that, 
therefore,  in  accordance  with  the  agreement  of  the  par- 
ties, judgment  should  be  entered  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  sum  of  f 457.05  with 
costs. 

The  court  entered  judgment  for  plaintiff  on  case 
stated. 

Error  assigned  was  in  entering  judgment  for  plaintiff 
on  case  stated. 


Henry  K.  Fox,  for  appellant. — The  language  of  the 
Acts  of  1907  and  1909  is  that  such  claims  may  be  recov- 
ered *T)y  lien  or  by  action  of  assumpsit."  It  must  be 
read  as  if  it  said,  "either  by  lien  or  by  assumpsit" :  Mc- 
Andrew  v.  Dunmore  Boro.,  245  Pa.  101. 

A  statute  creating  a  new  liability  or  increasing  an 
existing  liability,  or  even  a  remedial  statute  giving  a 
remedy  against  a  party  who  would  not  otherwise  be  lia 
ble,  will  be  stHctly  construed :  Smith  v.  Boston,  &c.,  R, 
R.  Co.,  99  N.  Y.  App.  Div.  94;  Biery  v.  Steckel,  19  Pa. 
Superior  Ct.  396. 

The  Acts  of  1907  and  1909  are  unconstitutional :  Ster- 
ling V.  Bronze  Co.  v.  Syria  Imp.  Assn.,  226  Pa.  475 
Strine  v.  Foltz,  113  Pa.  349;  Philadelphia  v.  Merklee 
159  Pa.  515;  Philadelphia  v.  Bradfleld,  159  Pa.  517 
Bamesboro  Boro.  v.  Speice,  40  Pa.  Superior  Ct.  609 
Delaney  v.  Gault,  30  Pa.  63;  Emrick  v.  Dicken,  92  Pa 
78. 
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Walter  Biddle  Saul,  for  appellee,  cited  as  to  the  right 
to  bring  an  action  in  assumpsit  after  a  lien  is  filed: 
Swartz  V.  Lawrence,  12  Philadelphia  181;  Wilson  v.  Me- 
chanics' Bank,  45  Pa.  488;  Harkinson  v.  Harkinson,  16 
Dist.  361;  Crean  v.  McFee,  2  Miles  214;  McCall  v.  Le- 
nox, 9  S.  &  R.  301. 

Cited  as  to  the  constitutionality  of  the  Act  of  1907: 
Franklin  v.  Hancock,  204  Pa.  110. 

Opinion  by  Porter,  J.,  July  18, 1916 : 

The  opinion  of  President  Judge  Audbnribd  of  the 
court  below,  which  will  appear  in  the  report  of  this  case 
renders  an  extended  discussion  of  the  questions  pre- 
sented unnecessary.  The  appellant  states  the  questions 
involved  to  be  two ;  ( 1 )  Is  it  lawful  for  a  plaintiff  to  sue 
a  defendant  in  two  courts  at  the  same  time  and  upon  the 
same  claim  or  cause  of  action?  (2)  Does  the  Act  of 
April  4th,  1907,  P.  L.  40,  as  amended  by  the  Act  of  March 
25,  1909,  P.  L.  78,  violate  the  provisions  of  Article  III, 
Section  7,  of  the  Constitution,  forbidding  the  passage  of 
any  local  or  special  laws  providing  or  changing  methods 
for  the  collection  of  debts? 

The  first  question  is  supposed  to  be  based  on  the  fact 
that  the  municipal  claim  for  an  assessment  for  a  street 
improvement  in  front  of  the  property  of  the  defendant 
had  been  filed  in  the  Court  of  Common  Pleas  before  this 
action  of  assumpsit  for  the  collection  of  the  claim  was 
instituted.  The  court  below  properly  held  that  the  fil- 
ing of  the  claim  was  not  an  election  to  proceed  for  its 
recovery  by  an  action  in  rem  against  the  property,  to 
enforce  the  lien  which  was  an  incident  of  the  claim.  The 
filing  of  the  claim  was  not  an  action  for  its  recovery,  the 
defendant  was  not  required  to  answer  or  do  anything 
concerning  it,  it  did  not  invoke  the  jurisdiction  of  the 
court  to  enter  any  judgment  or  decree.  There  is  no 
question  that  the  assessment  had  been  regularly  made 
and  that  the  claim  was  filed  in  the  Court  of  Common 
Pleas  within  the  time  required  by  existing  legislation. 
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The  claim  was  a  lien  upon  the  property  before  it  was 
filed  in  the  Common  Pleas  and  it  continued  to  be  a  lien 
after  it  was  filed,  the  filing  merely  preserved  the  status 
quo.  The  defendant  was  still  free  to  challenge  the  va- 
lidity of  the  claim  in  any  action  for  its  recovery,  whether 
in  rem  or  assumpsit  which  the  municipality  might  in- 
stitute. The  distinction  between  the  lien  of  a  municipal 
claim  upon  property  assessed  and  the  procedure  for  its 
recovery  is  clearly  illustrated  by  the  decision  of  the  Su- 
preme Court  in  McKeesport  Borough  v,  Pidler,  147  Pa. 
532.  The  Act  of  June  4,  1901,  Section  10,  as  amended 
by  the  Act  of  May  1, 1907,  provides  that  claims  for  taxes 
and  other  municipal  claims  shall  be  filed  within  certain 
specified  periods  after  the  assessment  thereof,  and  "If  a 
claim  be  not  filed  within  the  time  aforesaid,  or  if  it.be 
not  prosecuted  in  the  manner  and  in  the  time  aforesaid 
it  shall  be  wholly  lost."  It  is  to  be  observed  that  the 
words  of  the  statute  are  not  that  the  claim  shall  cease 
to  be  a  lien,  but  that  it  shall  be  "wholly  lost.'^  It,  there- 
fore, follows  that  if  the  claim  is  not  filed  within  the 
period  fixed  by  that  statute  the  municipality  cannot  re- 
cover in  any  form  of  action.  The  filing  is  necessary  to 
avoid  a  lapse  of  the  claim. 

The  contention  of  the  appellant,  as  to  the  second  ques- 
tion alleged  to  be  involved :  "Do  the  Acts  of  1907,  P.  L. 
40  and  1909,  P.  L.  78,  violate  the  provisions  of  Article 
III,  Section  7,  of  the  Constitution,  forbidding  the  pas- 
sage of  any  local  or  special  laws  providing  or  changing 
methods  for  the  collection  of  debts,  "is  not  well  founded. 
The  decisions  cited  by  the  appellant  in  support  of  his 
contention  relate  to  contracts  or  transactions  between 
private  individuals,  and  the  collection  of  private  debts, 
such  questions  as  arose  under  the  Mechanics'  Lien  Law 
of  June  4,  1901,  P.  L.  431.  Assessments  for  benefits 
arising  from  municipal  improvements  are  an  exercise 
of  the  sovereign  power  of  taxation.  No  private  indi- 
vidual can,  under  our  system  of  government,  be  invested 
with  this  power.     It  is  entirely  competent  for  the  legis- 
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lature  to  provide  one  system  of  procedure  for  the  collec- 
tion of  taxes,  necessary  to  the  support  of  the  govern- 
ment, and  an  entirely  different  system  of  procedure  for 
the  collection  by  individuals  of  private  debts  due  them, 
the  remedies  which  are  necessary  for  the  orderly  admin- 
istration of  the  government  may  be  manifestly  unsafe 
and  inappropriate  to  be  entrusted  to  the  whim  of  private 
individuals.  It  is  within  the  legislative  power  of  the 
Commonwealth  to  grant  to  municipalities  a  remedy  for 
the  collection  of  taxes  against  property  by  a  personal  ac- 
tion against  the  owner :  Barnesboro  Borough  v.  Speice, 
40  Pa.  Superior  Ct.  609,  and  cases  there  cited ;  Franklin 
V.  Hancock,  18  Pa.  Superior  Ct.  398  and  204  Pa.  110. 
The  judgment  is  affirmed. 


Drummond  v.  Pennsylvajiia  Bailroad  Co., 
Appellant 

Negligence — Railroads — Accident  at  station — Loiterer. 

In  an  action  against  a  railroad  company  to  recover  damages  for 
personal  injuries  the  case  is  for  the  jury  where  there  was  evidence 
that  the  plaintiff  entered  a  station  of  the  defendant  company  not  as 
a  passenger  or  as  intending  to  hecome  a  passenger,  hut  for  the  pur- 
pose of  making  a  purchase  at  a  newsstand,  that  he  was  injured  by 
the  fall  of  a  stepladder  on  which  an  employee  of  the  company  was 
standing  while  engaged  in  cleaning  a  ceiling,  and  the  testimony  of 
plaintiff's  witnesses  tended  to  show  that  the  fall  of  the  ladder  was 
caused  by  the  negligent  act  of  the  employee,  and  the  testimony  of 
the  witnesses  for  the  defendant  tended  to  show  that  the  fall  of  the 
ladder  was  caused  by  the  plaintiff  negligently  backing  against  it. 

In  such  a  case  the  question  whether  the  plaintiff  was  merely  a 
loiterer  after  he  had  made  his  purchase,  is  for  the  jury  where  the 
testimony  would  warrant  a  finding  that  the.  plaintiff  remained 
standing  near  the  door  of  the  station  reading  a  newspaper  while 
awaiting  the  arrival  of  a  street  car.  It  is  error,  however,  for  the 
court  to  charge,  that  if  the  plaintiff  did  not  come  in  contact  with 
the  ladder  until  it  fell  upon  him  then  there  was  negligence  on  the 
part  of  the  defendant,  inasmuch  as  such  an  instruction  ignored  the 
question  as  to  whether  the  plaintiff  was  a  mere  loiterer  at  the  time 
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he  was  injured,  and  also  ignored  the  burden  upon  the  plaintiff  to 
establish  the  negligence  of  the  defendant. 

Argued  Dec.  1,  1915.  Appeal,  No.  145,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
Co.,  March  T.,  1914,  No.  1912,  on  verdict  for  plaintiff  in 
case  of  Benjamin  Joseph  Drummond  v.  Pennsylvania 
Railroad  Company.  Before  Rice,  P.  J.,  Orlady,  Head, 
Porter,  Henderson,  Kfphart  and  Trbxler,  JJ.  Re- 
versed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Dougherty,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |600.  Defend- 
ant appealed. 

Error  assigned,  amongst  others,  were  in  refusing  bind- 
ing instructions  for  defendant,  and  the  portion  of  the 
charge  quoted  in  the  opinion  of  the  Superior  Court. 

Sharswood  Brinton,  with  him  A.  Charles  Myers,  for 
appellant. — The  plaintiff  was  a  loiterer  at  the  time  of  the 
accident :  Gillis  v.  Penna.  R.  R.  Co.,  59  Pa.  129;  B.  &  O. 
R.  R.  Co.  V.  Schwindling,  101  Pa.  258;  Powell  .v.  Phila- 
delphia &  Reading  Ry.  Co.,  220  Pa.  638;  Ambler  v.  R.  & 
R.  Ry.  Co.,  39  Pa.  Superior  Ct.  198. 

The  trial  judge  erred  in  charging  the  jury  that  if  they 
believed  the  plaintiff  did  not  come  in  contact  with  the 
ladder  until  after  it  commenced  to  fall,  there  was  negli- 
gence on  the  part  of  the  defendant  and  the  verdict  should 
be  for  the  plaintiff:  Wall  v.  Lit,  195  Pa.  375. 

John  Eliason,  for  appellee. — The  plaintiff  was  not  a 
loiterer  at  the  time  of  the  accident:  Indermauer  v. 
Dames,  L.  R.  I.  C.  P.  274;  Chapman  v.  Rothnell,  27  L. 
J.  Q.  B.  315 ;  Smethhurst  v.  Congregational  Church,  148 
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Mass.  261 ;  Van  O'Linde  v.  Lathrop,  21  Pick.  292 ;  Judd 
V.  Fargo,  107  Mass.  264. 

Opinion  by  Porter,  J.,  July  18, 1916 : 

The  plaintiff  brought  this  action  of  trespass  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by 
the  falling  upon  him  of  a  stepladder  from  which  an  em- 
ployee of  the  defendant  company  was  engaged  in  clean- 
ing the  ceiling  of  the  lower  floor  of  the  Broad  Street  Sta- 
tion. The  plaintiff  had  entered  the  station  premises  for 
the  purpose  of  making  some  purchases  at  the  stand  of  the 
news  company,  a  tenant  of  the  defendant,  the  approach 
to  which  was  along  the  passageway  leading  to  the  upper 
floor  of  the  station.  He  was  not  a  passenger  and  did  not 
intend  to  become  a  passenger  upon  any  train  of  the  de- 
fendant, and  the  rules  governing  the  relation  of  a  car- 
rier to  a  passenger  have  no  application  in  this  case.  The 
duty  which  the  defendant  owed  to  the  plaintiff  was  that 
of  an  owner  of  property  who  undertakes  to  maintain  a 
passageway  to  a  store  which  he  has  rented  to  another. 
The  employees  of  the  defendant  company  were  engaged 
in  cleaning  the  ceiling  of  this  passageway  and  one  of 
them  was  standing  upon  a  stepladder  about  eight  feet 
high,  near  the  top  of  which  he  had  a  bucket  securely  tied, 
from  which  he  obtained  the  water  used  in  doing  the 
work.  There  is  no  question,  under  the  evidence,  that 
there  was  ample  space  for  the  passage  of  all  who  visited 
the  premises  unobstructed  by  the  presence  of  the  step- 
ladder.  The  stepladder  in  some  way  was  toppled  over, 
the  employee  who  had  been  standing  at  the  top  thereof 
was  left  clinging  to  a  girder  next  the  ceiling,  and  the 
stepladder  came  down  upon  the  plaintiff,  as  he  alleges 
injuring  him  severely  and  drenching  his  clothing  with 
water  from  the  bucket  which  was  tied  to  the  ladder. 

The  burden  was  upon  the  plaintiff  to  produce  evidence 
warranting  a  finding  that  the  accident  was  caused  by  the 
negligence  of  an  employee  of  the  defendant  company. 
The  evidence  at  the  trial  was  conflicting.     One  witness 
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produced  by  the  plaintiff  testified  that  the  man  upon  the 
ladder,  who  was  cleaning  the  ceiling,  reached  over  too 
far  and  tipped  the  ladder  which  he  was  on,  thus  causing 
it  to  fall  and  strike  the  plaintiff,  and  another  of  his  wit- 
nesses testified  that  the  man  cleaning  the  girder  at  the 
ceiling  pushed  too  hard  on  the  girder  and  pushed  the 
ladder  over.  It  could  not  be  inferred  from  the  testi- 
mony of  any  of  the  witnesses  produced  by  the  plaintiff 
that  he  had  himself  walked  against  the  ladder  in  such  a 
manner  as  to  throw  it  over.  The  defendant  called  sev- 
eral witnesses  who  testified  positively  that  the  fall  of  the 
ladder  was  caused  by  the  action  of  the  plaintiff  in  walk- 
ing backwards  under  it  while  he  was  looking  for  some- 
thing upon  the  floor  and  coming  into  collision  with  the 
brace  which  connected  the  ladder  with  the  supports 
which  stood  in  front  of  it,  so  threw  it  over.  The  testi- 
mony and  the  inferences  which  might  properly  be  drawn 
from  it  were  not  so  clear  that  the  court  would  have  been 
warranted  in  passing  upon  the  question  of  the  negligence 
of  the  defendant,  as  a  matter  of  law.  The  first  and  sec- 
ond specifications  of  error  must  upon  this  ground  be 
dismissed. 

The  appellant  contends  that  the  evidence  established 
that  the  plaintiff,  after  he  had  completed  his  purchases 
and  left  the  news  stand,  loitered  upon  the  premises  of 
the  defendant,  while  reading  the  newspaper  which  he  had 
bought,  purely  for  his  own  convenience  and  that  the 
company  at  that  time  owed  him  no  duty,  save  not  to  in- 
jure him  wantonly ;  and  for  that  reason  the  plaintiff  was 
not  entitled  to  recover.  The  evidence  upon  this  point 
was  conflicting.  The  plaintiff  testified  that  he  walked 
towards  the  door  and  merely  stopped  to  turn  over  a  page 
of  his  newspaper,  while  some  of  his  own  witnesses  testi- 
fied that  they  had  seen  him  standing  in  the  passageway 
reading  his  newspaper.  Taking  the  entire  testimony  it 
was  certainly  such  as  to  warrant  a  finding  that  the  plain- 
tiff remained  standing  in  the  passageway,  near  the  door 
opening  to  the  street,  reading  his  newspaper,  while 
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awaiting  the  arrival  of  a  street  car,  upon  whicli  he  in- 
tended to  ride  to  his  home,  and  he  did  subsequently  go 
out  and  take  such  a  car  upon  Market  street  at  the  corner 
of  Fifteenth  street.  This  would  have  warranted  a  find- 
ing that  the  plaintiff  when  injured  was  a  mere  loiterer 
upon  the  premises  of  the  defendant  company,  and  if  so 
he  was  not  entitled  to  recover :  Powell  v.  Philadelphia  & 
Reading  Ry.  Co.,  220  Pa.  638;  Ambler  v.  Philadelphia  & 
Reading  Ry.  Co.,  39  Pa.  Superior  Ct.  198.  The  question 
whether  the  plaintiff  had  left  the  premises  of  the  defend- 
ant company  with  reasonable  promptness  was,  under  the 
conflicting  evidence,  a  question  of  fact  for  the  jury.  The 
fourth  point  for  charge  submitted  by  the  defendant  could 
not,  therefore,  be  unqualifiedly  affirmed,  and  the  third 
specification  is  overruled. 

The  court  fell  into  error  in  that  portion  of  the  charge 
which  is  the  subject  of  the  fourth  specification  of  error, 
viz :  "If  the  plaintiff  did  not  come  in  contact  with  the 
ladder  until  the  ladder  fell  over  on  him,  then  there  was 
negligence  on  the  part  of  the  servants  of  the  defendant, 
and  your  verdict  should  be  for  the  plaintiff."  This  made 
the  whole  case  turn  upon  the  mere  fact  of  whether,  or 
not,  the  plaintiff  had  come  in  contact  with  the  ladder  be- 
fore it  fell.  It  entirely  left  out  of  view  the  principle  that 
if  the  plaintiff  was  a  mere  loiterer  on  the  premises  at  the 
time  he  was  injured,  and  if  the  injury  was  the  result  of 
mere  negligence  on  the  part  of  an  employee  of  the  defend- 
ant company,  there  could  be  no  recovery.  It  also  failed 
to  recognize  that  the  burden  was  upon  the  plaintiff  to  es- 
tablish the  negligence  of  the  defendant,  and  that  the  evi- 
dence being  oral  and  conflicting,  the  question  of  the  exist-, 
ence  of  such  negligence  was  one  of  fact  to  be  determined 
by  the  jury.  The  fourth  specification  of  error  is  sus- 
tained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 
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Dillwyn  Apartment  Realty  Co.,  Appellant,  v.  First 
Mortgage  Guarantee  &  Trust  Company. 

Tctxation — Taxes  on  real  estate — LiahUUy  of  owner. 
In  an  action  by  a  purchaser,  a  corporation,  at  sheriff's  sale  of  real 
estate  in  foreclosure  proceedings,  to  recover  from  a  trust  company 
alleged  to  be  the  owner  of  the  land,  taxes  and  municipal  claims  as- 
sessed against  the  land  which  the  plaintiff  had  paid,  an  affidavit 
of  defense  is  sufficient  which  admits  that  the  legal  title  to  the  land 
in  question  was  held  in  the  name  of  an  individual  under  a  decla- 
ration of  trust  by  which  the  defendant  appeared  to  be  the  owner, 
but  denies  that  the  defendant  ever  went  into  possession  of  the  prop- 
erty, or  ever  had  received  any  income  therefrom,  or  that  the  taxes 
or  municipal  claims  had  been  assessed  in  defendant's  name,  or  that 
defendant  had  ever  appeared  as  the  record  owner,  and  avers  that 
the  real  owner  was  the  president  of  the  plaintiff  company  under  an 
agreement  by  which  the  defendant  was  trustee  for  him  in  the  build- 
ing operation,  and  that  the  plaintiff  company  had  full  knowledge 
and  information  of  these  facts. 

In  such  a  case  the  plaintiff  could  not  recover  for  the  further  rea- 
son, apparent  from  the  record,  that  it  had  no  interest  in  the  prop- 
erty, nor  a  lien  upon  the  same  prior  to  the  sheriff's  sale. 

Argued  Dec.  3,  1915.  Appeal,  No.  211,  Oct.  T.,  1915, 
by  plaintiff,  from  order  of  C.  P.  No.  2,  Philadelphia  Co., 
Dec.  T.,  1914,  No.  785,  discharging  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  in  case  of  Dillwyn 
Apartment  Realty  Co.  v.  The  First  Mortgage  Guarantee 
&  Trust  Company.  Before  Rice,  P.  J.,  Oblady,  Head, 
Porter,  Kephart  and  Trexler,  JJ.   Affirmed. 

Assumpsit  to  recover  taxes  and  municipal  claims  paid 
on  account  of  certain  real  estate  purchased  by  the  plain- 
tiff at  a  sheriff's  sale. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  material  averments  of  the  statement  of  claim  and 
of  the  affidavit  of  defense  are  set  forth  in  the  opinion  of 
the  Superior  Court. 
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The  court  discharged  the  rule  for  judgment  for  want 
of  sufficient  affidavit  of  defense. 

Error  assigned  was  in  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Jos,  H.  Sundheim^  of  Bernheimer  &  Sundheim,  for  ap- 
pellant.— The  defendant  trust  company  was  the  legal 
holder  of  the  premises,  even  though  its  deed  was  unre- 
corded :  Davis  v.  Martin,  8  Pa.  Superior  Ct.  133 ;  Salter 
V.  Reed,  15  Pa.  260;  Rea  v.  Girard  Life  Ins.,  Etc.,  16  W. 
N.  C.  48;  Kay  v.  Scates,  37  Pa.  31;  YarnalVs  App.,  70 
Pa.  335. 

The  defendant  was  liable  for  the  taxes :  Rawle  v.  Ren- 
shaw,  15  Pa.  Superior  Ct.  488. 

The  fact  that  the  plaintiffs  officers  had  knowledge  of 
the  relations  existing  between  the  defendant  and  Maurice 
R.  Dillin  does  not  relieve  the  defendant  from  liability: 
Logan  V.  Eva,  144  Pa.  312 ;  Martin  v.  Jackson,  27  Pa. 
504 ;  Bergdoll  v.  Pitts,  41  Pa.  Superior  Ct.  257. 

Two  early  Pennsylvania  cases  on  this  subject,  on  which 
all  the  others  are  based,  are  direct  authority  for  the  plain- 
tiff in  this  case.  In  each  of  these  cases  the  plaintiff  had 
no  lien  upon  or  other  interest  in  the  property  prior  to 
the  conveyance  to  him :  Henry  v.  Horstick,  9  Watts  412 ; 
Caldwell  v.  Moore,  11  Pa.  58. 

The  following  cases  show  that  the  plaintiff  could  have 
recovered  in  other  jurisdictions  where  the  case  has  been 
flatly  before  the  court:  Greer  v.  McCarter,  5  Kan.  17, 
1869;  Dana  v.  Colby,  63  N.  H.  169;  Quinby  v.  Sheffield, 
84  Conn.  177;  Scott  v.  Whiteley,  2  Clark  (Pa.)  118; 
Harlan  v.  Jones,  104  Indiana  167. 

Morris  Edgar  Smith,  with  him  J.  Hector  McNeal,  for 
appellee. — The  lower  court  did  not  err  in  discharging  the 
rule  for  judgment  as  every  material  allegation  of  plain - 
tifiPs  statement  of  claim  was  denied  categorically  and 
such  denials  were  substantiated  by  exhibits  attached  to 
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the  pleadings:  Neilson  v.  The  Equitable  Trust  Com- 
pany, 18  Superior  Ct.  635 ;  Bergdoll  v.  Pitts,  41  Pa.  Su- 
perior Ct.  257 ;  Commonwealth  National  Bank  v.  Shoe- 
maker, 13  W.  N.  C.  255;  Landreth  v.  McCaffrey  (No.  1), 
17  Superior  Ct.  272. 

Assumpsit  does  not  lie  for  recovery  of  taxes  and  water 
pipe  charges  paid  by  a  party  who  was  neither  mortgagee, 
trustee  nor  assignee  of  the  mortgagee:  Hogg  v.  Long- 
streth,  97  Pa.  255 ;  Rawle  v.  Benshaw,  15  Pa.  Superior 
Ct.  488. 

Opinion  by  Porter,  J.,  July  18, 1916 : 

The  plaintiff  corporation  having  purchased,  at  sher- 
iff's sale,  certain  properties  on  Walnut  street  in  the  City 
of  Philadelphia  for  a  sum  which  was  merely  enough  to 
cover  the  costs  of  the  sale,  the  taxes  for  the  years  1913 
and  1914,  and  a  lien  of  the  city  for  laying  water  pipes, 
which  had  been  filed  of  record  in  the  Court  of  Common 
Pleas,  remained  charges  upon  the  premises  which  the 
plaintiff  was  subsequently  compelled  to  pay.  The  plain- 
tiff then  brought  this  action  of  assumpsit  to  recover  of 
the  defendant  the  amount  of  such  taxes  and  municipal 
claim,  alleging  that  the  defendant  corporation  was  the 
real  owner  of  the  property  at  the  times  the  taxes  were 
assessed  and  the  municipal  claim  became  a  lien  upon  the 
premises.  The  statement  of  the  plaintiff  avers  that  the 
property  had  been  conveyed  by  Jacob  H.  Oglesby  to 
Thomas  Gamon,  Jr.,  by  a  deed  dated  February  26, 1912, 
which  deed  was  duly  registered  and  recorded,  subject  to 
a  mortgage  dated  April  24,  1911,  given  by  Maurice  R. 
Dillin,  the  then  owner,  to  Henry  R.  Shoch,  and  that  said 
Oamon  continued  to  be  the  record  and  registered  owner 
in  fee  of  said  premises  until  the  date  of  the  sale  by  the 
sheriff;  default  having  been  made  in  payments  upon  the 
mortgage  an  action  was  begun  thereon  by  the  mortgagee 
against  Maurice  R.  Dillin,  mortgagor,  and  Thomas 
Oamon,  Jr.,  the  owner,  and  judgment  was  obtained  in 
the  action  of  scire  facias  on  January  24,  1914;  that  a 
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writ  of  levari  facias  was  issued  on  said  judgment  and  the 
property  was  sold  by  the  sheriff  upon  said  writ  on  March 
2, 1914,  for  the  sum  of  seventy-five  dollars,  to  this  plain- 
tiff, that  the  sum  realized  was  only  sufficient  to  pay  the 
costs ;  that  the  taxes,  giving  the  amoiyit  for  each  year, 
remained  due  and  unpaid  and  that  the  lien  for  laying 
water  pipes,  giving  the  amount  thereof,  had  been  filed  in 
the  Court  of  Common  Pleas,  No.  3,  at  June  Term,  1912, 
and  remained  charges  upon  the  premises  which  the  de- 
fendant was  compelled  to  pay.  The  statement  further 
averred  that  the  taxes  and  water  pipe  claim  were  as- 
sessed in  the  name  of  Thomas  Gamon,  Jr.,  but  that  the 
real  owner  was  the  defendant  corporation,  for  whom  he 
was  acting  as  trustee ;  that  Gamon  had  on  February  26, 
1912,  acknowledged  and  delivered  to  the  defendant  cor- 
poration a  declaration  of  trust  for  the  above  mentioned 
property,  acknowledging  that  he  held  the  said  premises 
in  trust  for  the  said  defendant  corporation,  its  succes- 
sors and  assigns,  a  copy  of  which  declaration  was  at- 
tached to  the  statement,  which  declaration  was  accepted 
by  the  defendant  corporation,  and  that  Gamon  continued 
to  stand  in  this  trust  relation  until  the  date  of  the  sher- 
iflPs  sale.  The  declaration  of  trust  attached  to  the  plain- 
tiflPs  statement  did,  if  it  stood  alone,  constitute  the  de- 
fendant corporation  the  real  owner  of  the  premises.  The 
defendant  corporation  filed  an  affidavit  of  defense, 
whereupon  the  plaintiff  entered  a  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense,  which  rule  the 
court  below  discharged  and  the  plaintiff  appeals  from 
that  order. 

The  affidavit  of  defense  admitted  that  Thomas  Gamon, 
Jr.,  did  execute  and  deliver  to  the  defendant  corpora- 
tion the  declaration  of  trust  attached  to  the  plaintifPs 
statement,  but  specifically  denied  that  it  held  the  said 
property  under  said  declaration  of  trust  as  the  real 
owner  thereof,  it  averred  that  it  held  it  only  for  the  uses 
and  purposes  set  forth  in  a  certain  agreement  made  by 
and  between  Maurice  R.  Dillin  and  the  defendant  cor- 
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poration,  dated  the  22d  day  of  April,  1911,  a  true  copy 
of  which  agreement  was  annexed  to  and  made  part  of  the 
afBidavit  of  defense,  and  the  contents  of  the  said  agree- 
ment and  the  nature  of  said  contract  were  both  fully 
known  by  the  plaintiff,  the  Dillwyn  Apartment  Realty 
Co.  The  affidavit  further  averred  that  the  defendant 
had  never  received  any  of  the  rents  or  income  of  said 
properties,  but  that  the  same  were  collected  under  and 
by  the  direction  of  Maurice  R.  Dillin,  which  fact  was 
known  to  the  plaintiff  corporation,  of  which  the  said 
Dillin  was  president.  It  is  unnecessary  to  recite  all  the 
details  of  the  affidavit  of  defense,  which,  because  of  the 
form  of  plaintiff's  statement,  was  necessarily  long.  It 
is  sufficient  to  say  that  if  the  allegations  of  the  affidavit 
are  true  the  defendant  never  went  into  possession  of  the 
property  and  never  received  any  of  the  income  thereof, 
but  the  same  remained  in  possession  of  Dillin,  who  was 
carrying  on  a  building  operation  thereon,  who  had  ex- 
ecuted the  mortgage  upon  which  the  property  was  subse- 
quently sold,  and  who  was  president  of  the  plaintiff  cor- 
poration which  now  seeks  to  compel  this  defendant  to 
pay  the  taxes  and  municipal  charge  which  Dillin  ought 
to  have  paid. 

The  conveyances  which  resulted  in  vesting  Thomas 
Gamon,  Jr.,  with  the  record  and  registered  title  were 
made  in  pursuance  of  the  agreement  between  Dillin  and 
the  defendant  corporation.  The  declaration  of  trust  by 
Gamon  was  made  in  pursuance  of  the  agreement  between 
Dillin  and  the  defendant,  the  two  papers  are  to  be  con- 
strued together  and  thus  construed  it  is  clear  that  the 
defendant  corporation  was  a  trustee  for  Dillin,  to  whom 
it  was  required  to  account.  The  declaration  of  trust 
made  by  Gamon  was  never  recorded  and  there  is  noth- 
ing in  either  the  statement  of  the  plaintiff  or  the  affi- 
davit of  the  defendant  from  which  it  can  be  inferred  that 
any  person  was  misled  by  the  declaration  of  Gamon  into 
the  belief  that  the  defendant  corporation  was  the  real 
owner  of  the  property.  The  defendant  did  not  appear  of 
record  as  the  owner,  it  was  not  in  possession  of  the  prop- 
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erty  and  the  taxes  were  not  assessed  in  its  name.  The 
facts  disclosed  by  the  affidavit  of  defense  are  not  such  as 
to  render  the  defendant  liable  to  the  plaintiff  for  the 
taxes  and  municipal  claim^  they  are  different  from  those 
which  were  considered  in  Theobold  v.  Sylvester,  27  Pa. 
Superior  Ct.  362,  and  cases  there  cited.  This  case  comes 
within  the  principle  recognized  in  Rawle  v.  Eenshaw,  15 
Pa.  Superior  Ct.  488.  The  defendant  was  a  trustee  for 
Maurice  R.  Dillin,  who  was  the  real  owner  and  the  per- 
son ultimately  liable,  if  the  facts  averred  in  the  affidavit 
of  defense  are  true,  and  the  plaintiflf  should  look  to  its 
own  president  for  reimbursement. 

The  plaintiflf  is  not  entitled  to  recover  upon  another 
ground,  viz :  It  had  no  interest  in  the  property  nor  lien 
upon  the  same  prior  to  the  sheriflTs  sale.  There  was  no 
privity  of  contract  or  in  estate  between  this  plaintiflf 
corporation  and  this  defendant  or  any  lien  creditor. 
When  the  representatives  of  the  plaintiflf  corporation 
appeared  at  the  sheriflf^s  sale  they  were  in  the  same  posi- 
tion as  any  other  bidder  who  had  no  previous  interest  in 
the  property  nor  claim  against  the  same.  Such  a  pur- 
chaser at  sheriflPs  sale  is  subject  to  the  rule  of  caveat 
emptor  and  should  ascertain  whether  or  not  there  are 
taxes  or  municipal  claims  which  will  not  be  discharged 
by  the  sale  in  case  the  sum  realized  is  not  sufficient  to 
pay  them.  They  are  presumed  to  have  known  that  taxes 
and  municipal  claims  will  in  such  an  event  have  to  be 
subsequently  paid  and  must  regulate  their  bidding  ac- 
cordingly. When  such  a  bidder  acquires  the  property 
for  a  mere  nominal  sum,  only  sufficient  to  pay  the  costs, 
he  takes  it  knowing  that  he  will  have  to  pay  the  taxes 
and  municipal  claims  which  are  not  discharged ;  he  is  a 
mere  volunteer  in  the  whole  transaction.  The  plaintiflf 
corporation  could  have  ascertained  by  investigation  at 
the  proper  public  offices  whether  such  claim  existed  and 
is  presumed  to  have  known  that  it  would  have  to  pay 
them,  when  it  acquired  the  property  for  a  nominal  sum. 

The  appeal  is  dismissed  at  the  cost  of  the  plaintiflf,  but 
without  prejudice,  &c. 
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Akers  v.  Philadelphia,  Appellant 

Road  law — Municipalities — Change  of  grade — Tenant — Evidence, 
In  a  proceeding  by  the  tenant  of  a  small  store  and  newsstand 
against  a  city,  to  recover  damages  for  injuries  alleged  to  have  been 
sustained  by  reason  of  the  change  of  grade  of  the  street  on  which 
the  stand  was  situated,  the  plaintiff  cannot  recover  where  he  makes 
out  nothing  more  than  temporary  loss  of  profits  due  to  the  ob- 
struction of  the  building  while  the  regrading  was  going  on.  In 
such  a  case  the  damages  are  measured  according  to  the  market 
value,  for  any  useful  purpose,  of  the  balance  of  the  term  at  the 
completion  of  the  improvement;  that  is  it  is  the  difference  of  the 
value  of  the  proi)erty  before  the  injury  and  as  affected  by  the  com- 
pleted improvement. 

The  tenant  will  not  be  permitted  to  show  as  an  independent  ele- 
ment of  damage,  the  cost  of  adjusting  the  demised  premises  to  the 
new  grade. 

Argued  Nov.  24, 1915.  Appeal,  No.  209,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadel- 
phia Co.,  March  T.,  1907,  No.  4961,  on  verdict  for  plain- 
tiflf  in  case  of  Thomas  Akers  v.  City  of  Philadelphia. 
Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kephart  and  Trexler,  JJ.     Reversed. 

Appeal  from  award  of  jurors.     Before  Carr,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  f415.  Defend- 
ant appealed. 

Errors  assigned  were  the  admission  of  certain  evidence 
quoted  in  the  opinion  of  the  Superior  Court,  and  in  re- 
fusing binding  instructions  for  defendant. 

Glenn  C.  Mead,  with  him  Edwin  0.  Lewis,  Assistant 
City  Solicitors,  and  Michael  J.  Ryan,  City  Solicitor,  for 
appellant. — Injury  to  some  interest  in  real  property  is 
the  necessary  basis  of  claim  in  a  road  case. 
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Items  of  damage  asserted  by  the  present  plaintiff  can 
be  considered  only  as  an  aid  in  valuing  a  leasehold  or 
other  interest  in  real  estate:  Huston  v.  Springer,  2 
Rawle  96;  Ardesco  Oil  Co.  v.  Richardson,  63  Pa.  162. 

Walter  T.  Fahy  and  Thomas  A.  Fahy,  for  appellee, 
cited:  Shaw  v.  Philadelphia,  169  Pa.  506;  Penna.  R.  R. 
Co.  V.  Eby,  107  Pa.  166. 

Opinion  by  Orlady,  P.  J.,  July  18, 1916 : 

The  City  of  Philadelphia,  in  making  an  extensive  im- 
provement to  abolish  railroad  grade  crossings,  changed 
the  street  grade  of  Columbia  avenue,  at  a  place  where  the 
plaintiff  conducted  a  small  store  and  newsstand,  at  in- 
tersecting streets.  He  held  the  premises  under  a  year  to 
year  lease,  and  by  its  terms  was  obliged  to  make  repairs 
and  alterations. 

To  enable  the  contractors  to  do  the  work,  the  news 
stand  was  removed  by  them,  and  after  several  months, 
was  restored  to  its  former  location.  The  changed  con- 
ditions of  the  street  grade  made  it  unsatisfactory  to 
the  plaintiff,  and  he  expended  f415.00  in  readjusting  the 
building,  fixtures,  etc.,  which  amount  he  recovered  in 
this  action.  No  claim  was  made  for  injury  to  the  lease- 
hold interest,  and  by  a  release  offered  in  evidence  it  ap- 
peared that  the  owners  of  the  demised  premises  had 
been  paid  for  all  damage  done  to  the  premises  by  the 
railroad  and  city,  by  reason  of  the  change  of  grade. 

The  claim  of  the  plaintiff  is  defined  as  follows:  *^We 
are  only  claiming  for  the  actual  cost  of  the  restoring. 
The  stand  is  an  article  belonging  to  him,  and  he  had  to 
pay  to  restore  it.  We  are  asking  for  the  expense  he  was 
occasioned  by  reason  of  putting  in  a  new  floor,  which 
was  destroyed  by  reason  of  the  change  of  grade,  and  also 
the  awning,  the  st^nd,  floor,  the  painting  and  finishing  it 
up,  and  electricity,  not  for  the  stock  and  fixtures."  On 
inquiry  by  the  court,  "Now  you  are  claiming  for  damage 
done  the  leasehold  interest,  counsel  replied,  as  follows : 
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"Certainly,  we  are  claiming  for  a  depreciation  in  the 
market  value  of  the  leasehold  after  these  repairs  were 
completed  by  reason  of  the  change  of  grade.  It  was  only 
for  the  damage  occasioned,  and  the  inconvenience  to  the 
leasehold  interest,  and  this  man  as  lessee,  during  the 
actual  work  of  the  change  of  grade." 

During  the  cross-examination  of  the  plaintiff,  he  testi- 
fied as  follows :  Q. — Is  it  not  a  fact  that  in  your  opin- 
ion the  value  of  the  leasehold  all  during  the  changes 

?    A. — The  business  was  not  as  good  during  the 

alteration  of  the  grade  as  it  was  before  and  after.  Q. — 
That  was  only  a  short  time?  A. — ^Yes.  Q. — I'm  talking 
about  the  value  of  the  lease,  as  lessee  in  this  lease  you 
have  certain  rights  under  it?  A. — Yes.  Q. — These 
rights  were  just  as  valuable  to  you  after  these  changes 
as  they  were  before?    Q. — Yes. 

The  measure  of  damages,  and  the  testimony  necessary 
to  support  such  a  claim  have  been  so  recently  reviewed 
by  the  Supreme  Court,  that  it  is  not  necessary  to  repeat 
them  in  this  opinion. 

In  Coons  v.  McKees  Rocks  Borough,  243  Pa.  340,  and  in 
Iron  City  Automobile  Co.  v.  City  of  Pittsburgh  (filed  May 
1, 1916),  and  not  yet  reported,  the  subject  is  thoroughly 
reviewed  by  Judge  Moschziskbr  and  the  rule  declared 
as  follows:  "To  sum  up  the  authorities  already  cited 
lay  down,  or  indicate  the  following  general  rule:  The 
measure  of  damages  is  the  same  whether  the  plaintiff  be 
a  tenant  for  years,  or  an  owner  in  fee,  and  this  is  the  dif- 
ference in  the  value  of  the  property  before  the  injury  and 
as  affected  by  the  completed  improvement ;  thus  in  the 
case  of  a  tenant,  the  damages  are  measured  according  to 
the  market  value,  for  any  useful  purpose,  of  the  balance 
of  the  term,  at  the  completion  of  the  improvement." 

In  this,  as  in  the  latter  case,  the  testimony  offered  by 
the  plaintiff,  did  not  tend  to  prove  a  permanent  diminu- 
tion of  the  market  of  the  leasehold,  or  even  to  show  an 
apparent  permanent  falling  off  of  custom  due  to  the  com- 
pletion of  the  improvement;  on  the  contrary,  at  most, 
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it  only  made  out  a  temporary  loss  of  profits,  due  to  the 
obstruction  of  the  demised  building  while  the  regrading 
was  going  on.  These  authorities  were  not  before  the 
court  below  when  the  cause  was  tried,  and  under  them 
the  fifth  assignment  of  error — the  refusal  of  the  court  to 
give  binding  instructions  to  find  for  the  defendant — 
must  be  sustained,  and  the  judgment  is  reversed  and  a 
venirfe  facias  de  novo  is  awarded. 


Allen  Iron  &  Steel  Co.  v.  Provident  Iron  &  Steel 
Co.,  Appellant. 

ContrcLct — Alteration  of  written  instrument — Bond  —  Principal 
and  surety — Evidence — Province  of  court  and  jury. 

In  a  suit  upon  a  bond  to  guarantee  the  performance  of  a  con- 
tract which  was  alleged  to  have  consisted  of  a  letter  containing  an 
offer  and  a  letter  containing  acceptance,  both  of  which  were  al- 
leged to  have  been  attached  to  and  made  part  of  the  bond,  the  ques- 
tion whether  there  had  been  an  actual  alteration  of  the  contract  is 
for  the  jury  where  the  evidence  is  conflicting  as  to  whether  one  of 
the  letters  was  attached  to  the  bond  when  it  was  delivered  to  the 
obligee,  and  was  torn  from  it  by  the  latter's  representative.  The 
question  whether  the  alteration,  if  made,  was  a  material  one,  w^  a 
question  of  law  for  the  court. 

In  such  a  case  where  the  papers  taken  together  indicated  that 
the  obligor  considered  the  letter  torn  off  a  material  part  of  the  con- 
tract, the  bond  is  void  and  cannot  be  enforced  against  the  surety, 
if  it  was  torn  off  without  the  consent  of  the  obligor,  or  without  his 
subsequent  ratification. 

In  an  action  against  a  contractor  and  his  surety  where  the  plain- 
tiff seeks  to  recover  a  certain  sum  for  labor  required  to  be  em- 
ployed in  consequence  of  the  defendant's  breach  of  contract,  the 
plaintiff  may  recover  the  reasonable  cost  of  the  labor,  and  this  may 
be  ascertained  by  adding  to  the  wages  actually  paid  a  proper 
amount  for  overhead  expenses,  provided  that  no  profit  on  the  wages 
18  included. 

Practice,  C,  P. — Trial — Comment  of  counsel. 

Where  an  affidavit  of  defense  has  not  been  placed  in  evidence,  an 
alleged  impropriety  in  the  manner  in  which  it  was  prepared,  is  not 
a  legitimate  subject  of  comment  by  counsel. 
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Argued  Nov.  24, 1915.  Appeal,  No.  225,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadelphia 
Co.,  Dec.  T.,  1910,  No.  2900,  on  verdict  for  plaintiff  in 
case  of  Allen  Iron  &  Steel  Co.  v.  Provident  Iron  &  Steel 
Co.  and  National  Surety  Company.  Before  Bice,  P.  J., 
Oblady,  Head,  Porter,  Henderson,  Eephart  and  Trbx- 
LER,  J  J.    Reversed. 

Assumpsit  on  two  bonds.     Before  Carr,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

At  the  trial  the  court  refused  binding  instructions  for 
defendant,  the  National  Surety  Company. 

At  the  conclusion  of  the  trial  the  following  objection 
was  made : 

"Mr.  White :  I  object  to  Mr.  Carr's  statement  to  the 
jury  that  the  National  Surety  Company,  the  defendant, 
allowed  the  Provident  Iron  &  Steel  Company  to  prepare 
an  affidavit  of  defense  omitting  any  reference  to  the 
mutilation  of  the  bonds,  when  there  is  no  evidence  that 
the  National  Surety  Company  had  any  knowledge  what- 
ever of  the  preparation  of  such  affidavit  of  defense  or 
connection  with  it,  and  I  move  to  withdraw  a  juror. 

The  Court :  The  motion  is  overruled.  It  is  overruled 
on  the  ground  that  they  were  joint  defendants,  and  that 
one  was  just  as  much  interested  as  the  other  in  whether 
or  not  the  bonds  w6re  mutilated  at  the  time  the  affidavit 
of  defense  was  made. 

(Exception  noted  for  defendant.)     (6) 

The  court  charged  in  part  as  follows : 

On  the  part  of  the  defendant,  the  surety  company, 
they  allege  that  this  verdict  should  be  in  their  favor  be- 
cause these  bonds  have  been  mutilated.  Therefore  you 
will  observe  that  there  are  two  questions  of  fact  for  you 
to  pass  upon,  or  three ;  first  as  to  the  amount  of  money 
which  has  been  expended  by  the  plaintiflf;  and  again 
you  pass  to  the  defendant,  and  in  the  first  place  you  will 
consider  the  mutilation  of  the  bonds,  if  there  was  mutila- 
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tion,  and  the  next  question  of  fact,  and  I  presume  the 
important  question  of  fact,  is  what  was  the  arrangement 
or  agreement  between  Maloney  and  McCarty  on  the  18th 
of  October,  1909. 

Therefore  we  take  up  the  first  question.  This  was  a 
contract,  as  you  will  recall,  that  was  given  to  Wells  to 
build  both  of  these  post  offices.  Wells  in  turn  made  ad- 
vertisement for  subcontractors,  and  you  will  remember 
that  the  Allen  people  said,  "We  didn't  want  the  light 
work,  but  we  took  the  whole  contract,  both  the  heavy 
and  the  light."  They  in  turn  came  in  contact  with  the 
Provident  company,  and  then  what  follows? 

[And  this  is  one  of  the  questions  for  you  to  pass  upon. 
I  speak  now  with  regard  to  the  alleged  material  altera- 
tions in  the  bond.  Because  if  it  was  a  material  altera- 
tion your  verdict,  so  far  as  this  case  is  concerned  against 
the  surety  company,  would  be  in  favor  of  the  surety 
company.  But  what  was  the  alteration?  On  January 
23, 1909,  the  Provident  company  writes,  "We  propose  to 
furnish,  deliver  and  erect  light  and  ornamental  iron 
work  for  post  office  at  Meadville,  Pa.,  as  per  plans  and 
specifications  of  J.  Knox  Taylor,  for  the  sum  of  |1,163 
as  per  schedule  herewith  attached,"  and  they  enclose  the 
schedule.  Now  therefore  what  was  the  bond?  Because 
was  it  a  material  alteration  to  tear  oflf  this?  Because 
you  have  this,  the  answer,  "We  hereby  accept  your  oflfer 
to  furnish,  deliver  and  erect,  in  time  to  avoid  delay  in 
building,  all  ornamental  and  light  iron  work,  except 
vertical  ladders,"  etc.  This  was  Meadville.  So  when 
you  come  to  the  contract  itself  there  is  the  reference, 
"The  principal  has  entered  into  a  certain  contract  in 
writing,  bearing  date  January  25,  1909,  for  furnishing, 
delivery  and  erection  of  ornamental  iron  work,"  and  so 
forth,  "according  to  plans  and  specifications."  There- 
fore the  first  question  is,  even  though  these  were  torn  oflf, 
was  it  a  material  demolition  or  destruction  of  this  con- 
tract? In  otjier  words,  the  contract  as  it  appears  here 
is  almost  word  for  word  as  it  appears  in  that  oflFer.     But 
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not  only  that,  yon  will  consider  what  according  to  Mc- 
carty's testimony  happened,  when  according  to  his  state- 
ment Maloney  tore  this  off.  Did  the  surety  company 
complain?  Did  McCarty  complain?  They  accepted 
this  contract,  as  it  appeared.  And  does  that  bear  on  the 
question  whether  it  was  material  or  was  not  material? 
If  it  had  been  a  material  alteration  would  they  have 
permitted  this  contract  to  have  gone  out  and  continued 
apparently  in  force?  Would  not  they  have  said  to  Ma- 
loney, "You  return  that.  You  have  altered  it.  We 
want  it  cancelled."  I  say  their  conduct  in  permitting 
it  to  still  remain  in  existence  bears  upon  the  question  pf 
the  materiality  of  taking  that  sheet  of  paper  from  it. 
Of  course  I  express  no  opinion  as  to  whether  it  was  ma- 
terial or  not.  It  is  for  you.  But  I  say  the  acts  of  the 
parties  at  the  time  when  the  alleged  destruction  and 
alteration  was  made  bears  upon  whether  or  not  it  was 
material  in  their  minds.  However,  if  you  believe  it  was 
material,  so  far  as  the  defendant  surety  company  is  con- 
cerned, your  verdict  should  be  for  them.  On  the  other 
hand,  you  may  believe  it  was  not  material,  and  the  con- 
tract was  subsisting,  for  you  will  bear  in  mind  when  the 
Provident  company  failed  to  go  on  with  the  work,  the 
plaintiff  notified  the  surety  company  of  their  contract, 
and  they  did  not  deny  its  validity.  So  much  for  that 
question.]     (1) 

[Now  with  regard  to  the  agreement  which  followed 
in  1909.  In  the  first  place,  so  soon  as  the  contract  was 
made,  after  January  25,  1909,  there  appears  to  have 
been  some  obstructions  placed  in  the  way  of  its  perform- 
ance by  the  Provident  company.  And  when  I  use  the 
word  obstructions  I  do  not  mean  to  say  it  was  wilful 
or  intentional.  At  any  rate,  the  first  point  they  took 
a  stand  about  was  the  furnishing  of  these  anchors. 
Therefore  the  question  arises,  for  what  purpose  were  the 
anchors?  Because  you  will  obserye  from  the  contract  it 
was  not  only  for  furnishing  and  delivery  but  erection. 
You  have  heard  the  witness  testify  as  to  what  the  anchors 
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were  used  for.  Were  they  a  material  part  of  the  per- 
formance of  the  contract  of  the  Provident  company? 
You  have  heard  what  they  were.  They  were  in  order  to 
bind  in  the  ornamental  work.  If  they  became  absolutely 
necessary  in  the  erection  of  th|s  building,  these  anchors, 
of  course  they  were  in  the  line  of  the  contract.]     (3) 

Verdict  and  judgment  for  plaintiff  for  $1,275.  De- 
fendant appealed. 

Errors  assigned  were  (1, 3,  4)  above  instructions  quot- 
ing them;  (2)  refusing  to  strike  out  the  testimony  of 
Wilfred  C.  Stoddard  referred  to  in  the  opinion  of  the  Su- 
perior Court ;  (5)  refusal  to  enter  judgment  for  defend- 
ant n.  o.  V. ;   (6)  refusal  to  withdraw  a  juror. 

Thomas  Raehurn  White,  with  him  S.  Davis  Page,  for 
appellant. — Binding  instructions  should  have  been  given 
for  appellant  or  judgment  should  have  been  entered  in 
favor  of  appellant  non  obstante  veredicto:  Neflf  v. 
Homer,  63  Pa.  327;  Smith  v.  WeM,  2  Pa.  54;  Getty  v. 
Shearer,  20  Pa.  12;  Lilly  v.  Person  &  Riegel,  168  Pa. 
219. 

The  testimony  as  to  the  mutilation  of  the  bonds  was 
not  only  wholly  uncontradicted,  but  the  bonds  show  on 
their  face  exactly  what  was  done  and  fully  corroborate 
the  witness.  The  bonds,  at  the  request  of  counsel  for  the 
National  Surety  Company,  were  marked  as  original  ex- 
hibits in  the  case,  as  well  as  the  letters  of  January  23d 
torn  therefrom.  No  one  can  examine  these  papers  with- 
out seeing  that  these  letters  were  formerly  attached  by 
glue  to  the  bonds,  and  had  been  torn  oflf  as  described  by 
the  witness. 

Of  course  the  bonds  have  been  in  the  possession  of  the 
plaintiff  company  ever  since  the  letters  were  torn  off, 
and  the  letters  have  been  in  the  possession  of  the  Provi- 
dent Iron  &  Steel  Company,  defendant. 

Under  these  circumstances  there  was  nothing  foV  the 
jury  to  decide  on  the  question  of  whether  the  alteration 
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was  made.  Where  evidence  is  uncontradicted,  is  not  in- 
herently improbable,  is  consistent  with  itself  and  espe- 
cially where  corroborated  by  written  papers,  a  verdict 
contrary  thereto  w^ould  not  be  allowed  to  stand :  Lonzer 
V.  Lehigh  Valley  Railroad  Co.,  196  Pa.  610;  Horn  v. 
Hutchinson,  163  Pa.  435;  Holland  v.  Kindregan,  155 
Pa.  156. 

In  order  to  recover  for  labor  expended  by  it,  or  em- 
ployed by  it,  or  paid  for  by  it,  in  the  doing  of  this  work, 
plaintiff  was  bound  to  prove  that  the  amounts  paid  were 
the  reasonable  cost  of  the  labor :  Murphy  v.  Taylor,  173 
Pa.  317;  Bethlehem  Steel  Co.  v.  Topliss,  249  Pa.^417. 

William  A.  Carr,  with  him  W.  Horace  Hepburn  and 
Sidney  L.'Krauss^  for  appellee. 

Pee  Curiam,  July  18, 1916 : 

This  action  of  assumpsit  was  founded  in  part  on  two 
bonds  in  the  penal  sum  of  |500.00  each,  whereby  National 
Surety  Company,  the  appellant,  became  bound  to  Allen 
Iron  &  Steel  Company,  the  appellee,  as  surety  for  Provi- 
dent Iron  &  Steel  Company  for  the  performance  by  the 
latter  of  two  contracts  it  had  entered  into  with  the  ap- 
pellee—one relating  to  the  Meadville  post  office,  and 
the  other  to  the  Hagerstown  post  office.  Each  of  these 
bonds  was  drawn  for  execution  by  Provident  Company 
as  principal  and  by  the  appellant  as  surety,  but  was  only 
executed  by  the  latter.  For  present  purposes  it  is  suf- 
ficient to  refer  to  only  one  of  them ;  it  being  understood 
that  what  is  said  applies  as  well  to  the  other. 

The  bond  contains  this  clause  "Whereas,  said  princi- 
pal has  entered  into  a  certain  contract  in  writing,  bear- 
ing date  January  25, 1909,  with  the  said  obligee,  for  fur- 
nishing, delivery  and  erection  of  ornamental  iron  work 
for  the  new  post  office  at  Meadville,  Pennsylvania,  ac- 
cording to  plans  and  specifications  of  J.  Knox  Taylor, 
architect,  a  copy  of  which  is  hereto  attached,  and  is 
hereby  referred  to  and  made  a  part  hereof    One  of  th^ 
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defendant's  contentions  on  the  trial  was  that  there  had 
been  an  intentional  alteration  of  the  instrument,  in  a 
material  part,  after  its  execution  and  delivery  by  the  ap- 
pellant and  without  the  latter's  consent.  In  support  of 
this  contention  the  defendants  introduced  evidence  which 
may  be  summarized  as  follows :  The  Provident  Company 
addressed  and  mailed  to  the  appellee  a  letter  dated  Janu- 
ary 23,  1909,  which  reads :  "We  propose  to  furnish,  de- 
liver and  erect  light  and  ornamental  iron  work  for  post 
oflQce  at  Meadville,  Pa.,  as  per  plans  and  specifications 
of  J.  Knox  Taylor,  for  the  sum  of  eleven  hundred  and 
sixty-three  dollars  (|1,163.00)  as  per  schedule  herewith 
attached.  Same  is  to  be  paid  for  monthly  as  the  work 
is  erected."  There  was  sent  with  this  letter  a  schedule 
showing  the  prices  for  each  part  of  the  work  therein 
specified,  the  sum  of  the  items  being  the  total  contract 
price.  On  January  25,  1909,  the  appellee  wrote  to  the 
Provident  Company  as  follows, — ^''We  hereby  accept 
your  oflfer  to  furnish,  deliver  and  erect,  in  time  to  avoid 
delay  in  building,  all  ornamental  and  light  iron  work, 
except  vertical  ladders,  for  new  post  office,  Meadville, 
Pa.,  per  plans  and  specifications  of  J.  Knox  Taylor, 
supervising  architect.  Contract  price,  |1,163.50,  payable 
in  monthly  installments  for  the  work  done,  as  estimated 
by  architect.  We  will  give  you  a  fSOO.OO  bond  guaran- 
teeing payment.  You  to  furnish  us  with  a  fSOO.OO  bond 
guaranteeing  completion."  Upon  this  paper,  subscribed 
by  the  appellee,  the  other  party  endorsed  its  acceptance 
in  these  words: 

"Accepted 

"Provident  Iron  &  Steel  Co., 
''hj  McCarty." 

Arthur  F.  McCarty,  who  was  president  of  the  Provi- 
dent Company  at  the  time,  testified  that  when  he  applied 
to  the  appellant  for  the  bond  he  delivered  to  that  com- 
pany, as  evidence  of  the  terms  of  the  contract,  for  the 
performance  of  which  the  latter  company  was  to  become 
Vol.  Lxm — 30 
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surety,  (1)  a  copy  of  the  letter  of  January  23,  (2)  a 
copy  of  the  schedule  that  accompanied  it,  (3)  the  letter 
of  January  25th;  that  when  the  executed  bond  was 
handed  to  him  by  the  appellant  these  three  papers  were 
securely  attached  to  it  by  glue  or  mucilage ;  and  that  he 
exhibited  the  bond  in  this  condition  to  P.  M.  Maloney, 
of  the  appellee  company,  who  after  examining  it  tore 
from  it  the  letter  of  January  23d,  and  took  the  bond 
away,  leaving  the  detached  letter  on  McCarty's  desk. 
The  bond  declared  on  and  offered  in  evidence  by  the 
plaintiff  does  not  contain  this  letter. 

Two  questions  are  raised  by  this  evidence,  (1)  whether 
the  letter  of  January  23d  was  physically  attached  to  the 
bond  when  it  was  delivered  to  the  appellee  and  was  torn 
from  it  by  the  latter's  representative;  (2)  whether  this 
was  such  an  alteration  of  the  instrument  sued  on  as 
would  invalidate  it.  The  first  was  a  question  of  fact  de- 
pending for  its  determination  upon  the  credibility  of  oral 
testimony  relating  to  a  transaction  with  a  deceased  per- 
son and  therefore  was  properly  for  the  jury  (see  Colo- 
nial Trust  Company  v.  Gtetz,  28  Pa.  Superior  Ct.  619,  and 
cases  there  cited).  The  second  was  a  question  of  law 
for  the  court :  Stephens  v.  Graham,  7  S.  &  R.  505.  In  de- 
termining it,  it  is  proper  to  view  the  instrument  as  if  it 
were  before  us  in  the  condition  in  which  it  is  alleged  to 
have  been  at  the  time  it  was  submitted  to  the  obligee  for 
its  acceptance  or  rejection.  It  recited  as  the  foundation 
of  the  obligation  the  appellant  intended  to  assume,  a 
contract  bearing  date  January  25th,  which  by  its  terms, 
consisted  of  an  acceptance  by  the  appellee  of  a  proposal 
made  by  the  Provident  Company,  which  acceptance  was 
accompanied  by  stipulations  which  did  not  appear  in 
the  proposal,  and  an  acceptance  by  the  Provident  Com- 
pany of  the  proposed  contract  as  thus  modified.  The 
Provident  Company's  proposal  was  thereby  merged  in 
the  completed  contract,  but  it  was  not  extinguished  and 
rendered  null  for  every  purpose.  On  the  contrary,  it  was 
not  only  competent  and  material  evidence  of  what  the 
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whole  contract  was  (Holt  v.  Pie,  120  Pa.  425;  Selig  v. 
Rehfuss,  195  Pa.  200),  but  it  was  expressly  preserved 
and  made  an  element  in  the  completed  contract — ^an 
element  that  could  not  be  ignored  in  the  construction 
thereof.  Viewing  the  instrument  as  a  whole,  in  the  con- 
dition it  is  alleged  to  have  been,  it  is  plain  that  the  ap- 
pellant deemed  the  accepted  proposal  a  material  part  of 
the  contract  referred  to  in  the  recital  as  being  attached 
to  and  made  a  part  of  the  instrument,  and  was  right  in 
so  doing.  And  the  appellee  must  have  known  from  the 
recital  and  the  fact  that  the  paper  was  securely  attached 
to  the  bond  that  the  appellant  so  deemed  it.  In  other 
words,  the  instrument  executed  and  tendered  by  the  ap- 
pellant was  a  bond  conditioned  for  the  performance  by 
the  Provident  Company  of  a  contract  of  which  the  ac- 
cepted written  proposal  was  a  material  part.  If  the  ap- 
pellee did  not  see  fit  to  accept  the  security  upon  the 
terms  which  the  recital  and  physical  attachment  of  the 
papers  therein  referred  to  clearly  showed  the  appellant 
intended  to  make  the  basis  of  its  obligation,  it  should 
have  rejected  it  or  sought  a  modification  of  the  terms. 
But  it  could  not  strike  out  what  the  appellant  deemed, 
and  was  in  law  and  in  fact,  a  material  part  of  the  recited 
contract  and  then  hold  the  appellant  on  the  bond  in  its 
altered  form.  The  rule  of  law  as  to  the  effect  of  the  in- 
tentional alteration  of  a  written  instrument,  in  a  ma- 
terial part,  by  one  party  without  the  consent  of  the  other, 
is  enforced  with  particular  strictness  in  favor  of  sure- 
ties; as  has  been  frequently  declared  a  surety  "has  a 
right  to  stand  on  the  very  terms  of  his  obligation  and  is 
bound  no  further."  But  entirely  apart  from  the  con- 
sideration that  the  obligor  was  a  surety  the  conclusion  is 
irresistible  that  the  alleged  alteration  of  the  instrument 
was  material,  and  if  made  and  not  ratified  by  the  appel- 
lant, avoided  the  bond.  It  results  from  the  foregoing 
discussion  that  the  court  was  right  in  submitting  to  the 
jury  the  question  whether  the  alteration  was  made  but 
was  in  error  in  submitting  to  them  the  question  of  the 
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materiality  of  the  alleged  alteration.  Therefore  the 
fourth  and  fifth  assignments  of  error  are  overruled  and 
the  first  assignment  is  sustained. 

In  instructing  the  jury  as  to  the  obligation  of  the 
Provident  Company  to  furnish  and  erect  anchors,  which 
are  described  in  the  testimony  of  Mr.  Stoddart,  the 
learned  judge  made  the  question  turn  on  the  jury's  find- 
ing as  to  whether  they  were  "absolutely  necessary  in  the 
erection  of  this  building."  This  left  out  of  view  the 
question  whether  the  letter  of  January  23d  and  the  ac- 
companying schedule  were  attached  to,  and  thus  made 
part  of  the  bond,  at  the  time  of  its  execution  and  deliv- 
ery by  the  appellant.  If  they  were  a  part  of  the  contract, 
the  expression  "all  ornamental  and  light  iron  work" 
would  properly  be  construed  to  mean  the  iron  work 
specified  in  the  schedule,  and  therefore  would  not  in- 
clude the  anchors.  It  is  thus  seen  that  the  question  as 
to  the  alleged  alteration  was  highly  important  in  the 
determination  of  the  question  presented  by  the  third  as- 
signment. Being  a  question  of  fact,  as  we  have  already 
said,  the  instruction  should  have  been  accompanied  by 
the  qualification  that  if  the  letter  of  January  23d  and 
the  accompanying  schedule  were  attached  to  the  bond  at 
the  time  of  its  execution  and  delivery,  they  became  part 
of  the  contract  and  there  could  be  no  recovery  for  the 
cost  of  the  anchors.  Therefore  the  third  assignment  of 
error  is  sustained. 

The  appellant's  counsel  argue  correctly  that  in  order 
to  recover  for  labor  expended  by  it,  or  employed  by  it, 
or  paid  for  by  it,  in  the  doing  of  the  work  it  was  com- 
pelled to  do  in  consequence  of  the  Provident  Company's 
default,  the  plaintiff  was  bound  to  prove  that  the  amount 
sought  to  be  recovered  was  the  reasonable  cost  of  the 
labor.  But  we  cannot  agree  with  the  learned  counsel 
that  there  was  not  a  word  of  evidence  to  show  that  it 
was  the  reasonable,  usual  or  market  price  for  the  same. 
Wilford  C.  Soddart,  the  plaintiflPs  treasurer,  testified 
that  his  company  did  a  certain  number  of  hours'  "shop 
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work/'  which  computed  at  50  cents  an  hour  amounted  to 
a  certain  sum — the  amount  charged  and  sought  to  be  re- 
covered. On  cross  examination  he  admitted  that  his 
company  did  not  pay  the  workmen  50  cents  an  hour,  but 
that  this  sum  was  arrived  at  by  adding  to  what  was 
actually  paid  in  wages  to  these  men,  a  proper  percentage 
of  overhead  expenses.  We  quote  from  his  testimony: 
"The  shop  work  is  50  cents  an  hour,  which  includes  only 
the  shop  supervision  and  office  expenses,  things  of  that 
kind.  Q. — From  your  experience  in  the  business  that  is 
what  it  actually  cost  you?  A. — That  is  the  market  price 
at  that  time.  Q. — If  you  wanted  to  add  a  profit  you  had 
to  add  it  above  that?  A. — ^Yes.  We  were  doing  that  on 
all  our  work  at  that  time."  In  view  of  the  statement  of 
the  witness  that  the  charge  of  50  cents  an  hour  did  not 
include  a  profit  on  the  wages  paid  the  workmen,  and 
that  it  was  the  market  price  at  that  time,  the  court  com- 
mitted no  error  in  refusing  the  defendant's  motion  to 
strike  out  the  testimony  as  to  the  items  of  labor.  The 
second  assignment  is  overruled. 

With  regard  to  the  sixth  and  last  assignment  it  is  suf- 
ficient to  say  that  if  the  affidavit  of  defense  was  in  evi- 
dence the  comments  of  counsel  were  not  irregular  or  in- 
appropriate. But  as  the  affidavit  of  defense  was  not  in 
evidence  we  think  the  appellant's  counsel  is  right  in  say- 
ing that  it  was  not  the  legitimate  subject  of  comment. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


Tundt  V.  Eunk,  Appellant. 

Appeals — Review — Case  for  jury — Charge. 

A  judgment  on  a  verdict  for  plaintiff  on  an  appeal  from  a  justice 
of  the  peace  in  an  action  for  wages  will  not  be  reversed  by  the  Su- 
perior Court  where  it  appears  that  the  disputed  facts  could  only 
be  disposed  of  by  a  jury,  and  the  charge  of  the  trial  judge  was 
adequate. 
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Verdict — Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
Argued  Dec.  7,  1915.  Appeal,  No.  294,  Oct.  T.,  1914, 
by  defendant, from  judgment  of  C.P.  Lehigh  Co.,  June  T., 
1914,  No.  64,  on  verdict  for  plaintiflf  in  case  of  Henry 
M.  Yundt  V.  Fred  G.  Bunk.  Before  BiCB,  P.  J.,  Orlady, 
Hbad,  Henderson,  Kephart  and  Trbxlbr,  J  J.  Affirmed. 

Appeal  from  judgment  of  justice  of  the  peace  in  an 
action  for  wages.    Before  Groman,  P.  J. 

Verdict  and  judgment  for  plaintiflf  for  |175.  Defend- 
ant appealed. 

Error  assigned  was  that  the  charge  was  inadequate, 
and  that  court  should  not  have  submitted  the  case  to  the 
jury. 

Francis  O.  Lewis,  for  appellant. 
Thomas  F.  Diefenderfer,  for  appellee. 

Per  Curiam,  July  18, 1916 : 

The  disputed  facts  in  this  case  could  be  only  disposed 
of  by  a  jury.  The  whole  controversy  was  submitted  in 
a  clear  and  adequate  charge,  and  the  verdict  returned  is 
warranted  by  the  evidence.  We  see  no  such  reversible 
error  in  the  record,  as  would  justify  us  in  imposing  on 
these  litigants  the  additional  expense  of  another  trial. 

The  judgment  is  affirmed. 


Marple,  Appellant,  v.  Brister. 

Landlord  and  tenant — Way-going  crops — Timothy  and  clover 
crop — Custom. 

Mixed  timothy  and  red  clover  grass  planted  in  the  autumn  by 
a  farm  tenant  as  a  separate  crop,  not  sown  with  either  wheat  or  rye, 
is  not  a  way-going  crop,  which  under  the  common  law  of  Pennsyl- 
vania, such  tenant  is  entitled  to  harvest  and  remove  in  the  proper 
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season  after  the  expiration  of  the  term,  even  if  he  remove  from  the 
premises  at  the  end  of  such  term  at  the  instance  of  his  landlord. 

Argued  Dec.  8,  1915.  Appeal,  No.  226,  Oct.  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  Montgomery  Co., 
March  T.,  1914,  No.  1,  for  defendant  on  case  tried  by  the 
court  without  a  jury  in  suit  of  Daniel  P.  Marple  v.  W.  C. 
Brister.  Before  Rice,  P.  J.,  Oblady,  Head,  Henderson, 
Kephabt  and  Trexler,  JJ.    Affirmed. 

Trespass  for  cutting  a  crop  of  timothy  and  clover. 

The  case  was  tried  by  the  court  without  a  jury  before 
Miller,  J. 

Prom  the  record  it  appeared  that  plaintiff  was  a  ten- 
ant from  year  to  year  of  a  farm. 

He  removed  therefrom  at  the  end  of  a  yearly  term,  or 
on  April  1,  1913,  pursuant  to  notice  to  that  effect  from 
his  landlord  when  the  defendant  entered  into  possession 
of  the  same  premises  as  the  succeeding  tenant  thereof. 

In  the  fall  of  1912  the  plaintiff  had  planted  on  said 
premises  about  16  acres  of  mixed  timothy  and  clover 
grass  as  a  separate  crop  and  without  having  sown  either 
wheat  or  rye  with  it. 

In  the  succeeding  summer  he  returned  to  the  premises 
for  the  purpose  of  removing  this  grass,  as  a  way-going 
crop,  but  the  defendant  prevented  him  from  doing  so. 

This  suit  for  the  recovery  of  damages  having  been 
brought,  the  parties  thereto  filed  an  agreement  dispens- 
ing with  trial  by  jury  and  submitting  the  decision  oi  the 
case  to  the  court. 

The  court  entered  judgment  for  defendant. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant. 

Henry  Freedley,  for  appellant. — The  tenant  is  entitled 
to  the  way-going  crop :  Howell  v.  Schenk,  24  N.  J.  L.  93 ; 
Stultz  V.  Dickey,  5  Binn.  285;  Porsythe  v.  Price,  8  W. 
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Arguments — Opinion  of  the  Court.  [63  Pa.  Superior  Ct 
283  J  Craig  v.  Dale,  1  W.  &  S.  519 ;  Bittinger  v.  Baker,  29 
Pa.  66;  Clark  v.  Harvey,  54  Pa.  142. 

Montgomery  Evans,  with  him  Aaron  A.  Swartz,  Jr., 
John  M,  Dettra  and  Samuel  H.  High,  for  appellee. — The 
extent  of  crops  covered  by  the  custom  has  been  well  de- 
fined and  recognized  by  the  courts,  and  has  never  been 
held  to  apply  to  anything  other  than  the  so-called  winter 
grain.  This  means  wheat  and  rye  sown  in  the  fall,  but 
which  does  not  mature  until  the  following  summer: 
Stultz  V.  Dickey,  5  Binney  285;  Clark  v.  Harvey,  54  Pa. 
142;  Demi  v.  Bossier,  1  P.  &  W.  224;  Reiflf  v.  Beiff,  64 
Pa.  134. 

Opinion  by  Orlady,  J.,  July  18, 1916 : 

The  question  raised  by  this  appeal  has  not  been  pre- 
sented in  any  case  in  this  State. 

The  conclusion  reached  by  the  learned  court  below, 
"that  mixed  timothy  and  red  clover  grass  planted  in  the 
autumn  by  a  farm  tenant  as  a  separate  crop,  not  sown 
with  either  wheat  or  rye,  is  not  a  way-going  crop,  which 
under  the  common  law  of  Pennsylvania,  such  tenant  is 
entitled  to  harvest  and  remove  in  the  proper  season  after 
the  expiration  of  the  term,  even  if  he  remove  from  the 
premises  at  the  end  of  such  term  at  the  instance  of  his 
landlord,^'  is  justified  by  the  authorities. 

The  case  was  fully  presented,  through  an  agreement 
dispensing  with  a  trial  by  jury,  and  the  findings  of  fact 
are  clearly  sustained  by  the  evidence. 

If  the  contention  of  the  appellant  should  be  adopted, 
it  would  be  possible  for  an  outgoing  tenant  not  only  to 
harvest  all  the  winter  grain  which  he  might  sow,  without 
timothy  or  clover  seed,  and  in  addition  all  the  hay,  tim- 
othy and  clover  which  he  might  sow  the  preceding  fall  on 
other  lands,  and  after  termination  of  his  lease,  with  an- 
other tenant  in  possession,  he  could  return  and  remove 
the  winter  grain,  as  a  way-going  crop,  leaving  only  stub- 
ble upon  that  land,  and  also  remove  the  timothy  and 
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clover  grass  on  the  other  portions  of  the  farm,  so  that  the 
incoming  tenant  would  be  without  productive  land  dur- 
ing his  first  year.  This  would  not  be  good  husbandry, 
and  is  not  warranted  by  any  custom  of  farmers  in  this 
State.  If  such  an  unreasonable  situation  was  contem- 
plated it  should  have  been  provided  for  by  a  special  stipu- 
lation in  the  lease. 

Where  a  tenant  of  agricultural  land  sows  in  the  fall 
of  the  year,  a  crop  of  grain  which  requires  for  its  ripen- 
ing a  period  greater  than  the  unexpired  term  of  his  lease, 
the  crop  is  called  the  "way-going  crop/'  to  which  the 
tenant  has  a  right  in  the  absence  of  an  express  agree- 
ment of  the  parties:  Ellison  v.  DuflEy,  3  Penniwell  45; 
49  Atlantic  178;  Stultz  v.  Dickey,  5  Binney  285;  6  Am. 
Dec.  411. 

The  judgment  is  affirmed. 


Foster,  Appellant,  v.  Curtis. 

Negligence — Automobiles — Evidence — Speed — Signals — Trial  by 
court  without  a  jury — Municipal  Court  of  Philadelphia, 

In  an  automobile  accident  case  tried  by  the  Municipal  Court  of 
Philadelphia  without  a  jury,  a  general  finding  in  defendant's  favor 
is  conclusive  on  appeal  where  the  plaintifiPs  case  is  based  wholly 
upon  the  plaintiff's  oral  testimony,  and  she  testifies  that  before 
crossing  a  street  midway  between  two  intersecting  streets  (not  at 
a  regular  crossing)  she  stopped,  looked  and  listened,  and  did  not 
see  any  vehicle  approaching;  that  when  she  was  about  to  step  to 
the  curb  on  the  opposite  side,  the  defendant's  automobile  struck 
her,  knocked  her  to  the  ground,  and  dragged  her  twenty  or  twenty- 
five  feet,  and  that  she  did  not  see  the  automobile  before  it  struck 
her;  but  she  does  not  testify  as  to  whether  she  looked  again  after 
starting  to  cross,  nor  as  to  the  speed  of  the  car,  nor  as  to  whether 
the  car  gave  any  warning  of  its  approach. 

Submitted  Nov.  24,  1915.  Appeal,  No.  125,  Oct.  T., 
1915,  by  plaintiff,  from  judgment  of  Municipal  Court, 
Philadelphia  Co.,  Sept.  T.,  1914,  No.  329,  for  defendant 
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Assignment  of  Error — Opinion  of  the  Court  [63  Pa.  Superior  Ct. 
on  case  tried  by  the  court  without  a  jury  in  suit  of  Eliza- 
beth Foster  v.  Cyrus  H.  K.  Curtis.  Before  RiCB,  P.  J., 
Oblady,  Head,  Pobtbb,  Hbndbbson,  Kbphabt  and  Tbbx- 
LBB,  J  J.     Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Cassidy,  J.,  tried  the  case  without  a  jury  and  found  a 
verdict  for  defendant. 

Error  assigned  was  in  finding  for  defendant. 

Henry  J.  Scott,  for  appellant,  cited:  Diamond  v. 
Cowles,  174  Fed.  571 ;  Dugan  v.  Lyon,  41  Pa.  Superior 
Ct.  52. 

Thos.  Raehum  White,  for  appellee,  cited :  Stahl  v.  Sol- 
lenberger,  246  Pa.  525;  Landy  v.  Hamilton,  221  Pa. 
50;  Baker  v.  Fehr,  97  Pa.  70;  Philadelphia  &  Reading 
R.  R.  Co.  V.  Hell,  5.  W.  N.  C.  91. 

Pbb  Cubiam,  July  18, 1916: 

This  case  was  tried  by  the  court  without  a  jury.  No 
points,  or  requests  for  special  findings  of  fact,  were  pre- 
sented by  the  plaintiflf,  and  after  the  conclusion  of  the 
evidence  the  court  entered  a  general  finding  in  favor  of 
the  defendant  upon  which  it  entered  judgment.  As  to 
the  trial  of  cases  without  a  jury  by  the  Municipal  Court 
of  Philadelphia,  and  as  to  the  functions  of  an  appeal  in 
such  cases,  it  is  sufficient  to  refer  to  Philadelphia  &  Gulf 
Co.  V.  Clark,  59  Pa.  Superior  Ct.  415;  Philadelphia  & 
Gulf  Co.  V.  Soefflng,  59  Pa.  Superior  Ct.  429. 

The  plaintiff's  case,  so  far  as  the  main  issue  was  con- 
cerned, depended  wholly  on  her  own  oral  testimony  to 
the  effect,  that  before  crossing  from  the  east  to  the  west 
side  of  15th  street,  about  midway  between  Market  and 
Filbert  streets  (not  at  a  regular  crossing)  she  stopped, 
looked  and  listened  and  did  not  see  any  vehicle  approach- 
ing; that  when  she  was  about  to  step  to  the  curb  on  the 
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opposite  side  the  defendant's  automobile  struck  her, 
knocked  her  to  the  ground  and  dragged  her  20  or  25  feet ; 
and  that  she  did  not  see  the  automobile  before  it  struck 
her.  Whether  she  again  looked  to  the  right  or  the  left 
after  starting  to  cross,  does  not  appear;  she  said  noth- 
ing on  the  subject.  The  negligence  alleged  in  her  state- 
ment of  claim  was  that  the  defendant  failed  "to  have  the 
said  automobile  under  such  control  that  it  could  be 
brought  to  a  stop  within  a  reasonable  distance  and  time" 
and  failed  "to  give  proper  signals  and  warning  of  its  ap» 
proach/'  but  she  gave  no  direct  testimony  as  to  either  of 
these  allegations.  No  conclusive  legal  presumption  of 
the  alleged  negligence  arose  from  the  facts  testified  to 
by  her.  The  utmost  that  can  be  claimed  is  that  it  might 
be  inferred  as  a  fact  Even  this  is  doubtful.  But  let  it 
be  granted  for  the  purposes  of  the  case  that  the  inference 
might  be  drawn,  the  evidence  was  not  so  full  and  clear  as 
to  exclude  all  other  rational  inferences,  and  therefore 
the  court  cannot  be  convicted  of  error  of  law  in  not 
drawing  it.  Bearing  in  mind  that  the  burden  was  on 
the  plaintiff  to  prove,  not  only  the  collision,  but  the 
negligence  alleged  in  her  statement  of  claim ;  that  her 
case  depended  wholly  on  her  own  oral  testimony  and  the 
inferences  to  be  drawn  from  the  ascertained  facts;  and 
that  the  court  in  such  a  trial  exercises  the  function  of  a 
jury  and  its  general  finding  in  the  defendant's  favor  is 
as  conclusive  on  appeal  of  all  questions  of  fact  involved 
in  the  issue  as  a  verdict  would  have  been  if  there  had 
been  a  jury  trial,  it  is  apparent  that  the  plaintiff's  single 
assignment  of  error  must  be  overruled. 
The  judgment  is  affirmed. 
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Heimer  v.  Heimer,  Appellant. 

Divorce — Adultery — Condonation — Evidence, 

A  divorce  will  not  be  granted  to  a  husband  on  account  of 
adultery  alleged  ^  have  been  committed  by  the  wife  with  the  li- 
bellant's  business  partner,  where  there  is  no  direct  proof  of  the  act, 
and  both  the  wife  and  correspondent  deny  any  guilty  act,  and  it 
appears  from  the  husband's  own  testimony,  that  with  ample  knowl- 
edge of  the  facts  and  possible  reason  to  suspect  his  wife  of  infi- 
delity, he  permitted  her,  for  business  considerations,  to  continue 
in  peril. 

Argued  Dec.  8,  1915.  Appeal,  No.  248,  Oct.  T.,  1915, 
by  defendant,  from  decree  of  C.  P.  Lehigh  Co.,  Jan.  T., 
1915,  No.  23,  awarding  divorce  in  case  of  George  A. 
Heimer  v.  Eva  S.  Heimer.  Before  Rice,  P.  J.,  Orlady, 
Head,  Henderson,  Kephabt  and  Tbexleb,  JJ.  Re- 
versed. 

Libel  for  divorce. 

The  opinion  of  the  Superior  Court  states  the  facts. 

Error  assigned  was  the  decree  of  the  court. 

W.  H.  Kirkpartick,  of  Kirkpatrick  d  Maxwell,  with 
him  Fred  B.  Oernerd,  for  appellant. — The  libel  should 
have  been  dismissed :  Ginther  v.  Ginther,  15  Pa.  C.  C.  R. 
130 ;  Garr  v.  Garr,  19  Pa.  C.  C.  R.  502 ;  Talley  v.  Talley, 
215  Pa.  281;  Best  v.  Best,  161  Pa.  515;  Costello  v.  Cos- 
tello,  191  Pa.  379;  Steiger  v.  Steiger,  41  Pa.  C.  C.  R. 
164;  Buys  v.  Buys,  56  Pa.  Superior  Ct.  338;  Aikens  v. 
Aikens,  57  Pa.  Superior  Ct.  424 ;  Schulze  v.  Schulze,  33 
Pa.  Superior  Ct.  325;  Middleton  v.  Middleton,  187  Pa. 
612;  Thompson  v.  Thompson,  50  Pa.  Superior  Ct.  159; 
Biddle  v.  Biddle,  50  Pa.  Superior  Ct.  30;  Pay  v.  Pay, 
27  Pa.  Superior  Ct.  328;  McClurg's  App.,  66  Pa.  366. 
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L.  H.  Rupp,  of  Butz  d  Rupp,  for  appellee,  cited: 
Gruninger  v.  Gruninger,  190  Pa.  633 ;  Talley  v.  Talley, 
215  Pa.  285;  McCune  v.  HcCune,  31  Pa.  Superior  Ct. 
248;  Gosser  v.  Gosser,  183  Pa.  499;  Edgar  v.  Edgar,  23 
Pa.  Superior  Ct.  220 ;  Howe  v.  Howe,  16  Pa.  Superior 
Ct.  193;  Rishel  v.  Rishel,  24  Pa.  Superior  Ct.  303;  Fay 
V.  Fay,  27  Pa.  Superior  Ct.  328. 

Opinion  by  Orlady,  P.  J.,  July  18, 1916 : 
In  Biddle  v.  Biddle,  50  Pa.  Superior  Ct.  32,  this  court 
said  by  Henderson,  J. :  "It  has  been  held  by  the  Supreme 
Court  ever  since  the  passage  of  the  Act  of  1815,  to  be  in- 
cumbent on  it,  to  review  the  testimony  and  determine 
whether  it  sustained  the  complaint  of  the  libellant  on 
an  appeal  from  a  decree  for  a  divorce,  except  in  cases 
where  there  was  an  issue  and  a  jury  trial,  and  that  rule 
governs  this  court  also  in  the  consideration  of  cases  of 
this  class.  We  are  called  on  to  give  careful  consider- 
ation to  the  evidence  to  ascertain  whether  it  is  sufficient 
to  establish  the  statutory  grounds  for  a  divorce,  and  this 
for  the  reason  as  was  said  in  Richards  v.  Richards,  37 
Pa.  225,  that  divorce  ought  not  to  be  easily  obtained,  and 
the  marriage  relation  should  never  be  dissolved  without 
clear  proof  of  imperious  reasons.  A  report  of  an  ex- 
aminer and  the  judgment  of  the  court  do  not  carry  with 
them  the  presumption  of  correctness  which  arises  in  a 
case  of  the  findings  of  an  auditor  or  master,  and  the  con- 
firmation thereof  by  the  court  below  in  an  equitable 
proceeding.  We  must  therefore  examine  the  evidence 
with  reference  to  its  bearing  on  the  averments  of  the 
complainant  as  set  forth  in  the  libel.''  The  importance 
of  a  strict  adherence  to  this  rule  is  emphasized  by  the  ap- 
parent increase  of  divorce  cases.  In  Fay  v.  Fay,  27  Pa. 
Superior  Ct.  328;  Schulze  v.  Schulze,  33  Pa.  Superior 
Ct.  326;  Thompson  v.  Thompson,  50  Pa.  Superior  Ct 
160,  and  a  number  of  others  we  have  rigidly  followed  the 
suggestion  of  the  Supreme  Court  in  Middleton  v.  Middle- 
ton,  187  Pa.  612 — "the  whole  legislation  on  the  subject 
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clearly  intends^  that  the  court  shall  not  shift  the  duty 
of  finding  the  facts  to  an  appointee,  whether  the  marital 
contract  shall  be  severed  is  the  gravest  of  questions,  not 
alone  to  the  parties,  but  to  the  state,  for  the  social  struc- 
ture rests  upon  it.  It  never  was  intended  that  judicial 
function  should  in  any  material  degree  be  relinquished  by 
conducting  the  proceedings  before  a  master  in  his  office, 
or  that  weighty  judicial  responsibility  should  be  evaded 
by  shifting  it  over  to  a  member  of  the  bar.'? 

The  court  below,  in  an  opinion  granting  a  decree  in 
divorce,  says :  "After  a  careful  examination  of  the  notes 
of  testimony  we  reach  the  conclusion  that  the  exceptions 
to  the  master's  report  cannot  be  sustained.  The  master 
went  into  the  matter  thoroughly,  and  his  report  is  com- 
plete in  every  detail.  While  the  testimony  is  circum- 
stantial, it  fully  warrants  the  conclusion  reached  by  the 
master  and  examiner.  His  report  is  so  full  and  convinc- 
ing that  the  court  adopts  the  same  in  its  entirety.''  We 
have  given  careful  examination  to  the  testimony  and 
arrive  at  the  opposite  conclusion. 

The  libellant  and  corespondent  were  partners  in  an 
automobile  supply  business,  and  their  personal  intimacy 
was  such  that  the  corespondent  was  frequently  in  libel- 
lant's  home  as  a  guest  or  visitor.  The  friendliness  be- 
tween the  alleged  guilty  parties  was  continued  by  the 
encouragement  of  the  libellant  for  more  than  a  year 
after  his  "suspicions  were  aroused,"  during  which  time 
he  frequently  had  the  corespondent  in  his  home  on  terms 
of  confidential  intimacy. 

He  specifies  a  number  of  instances,  during  this  year  of 
doubt,  each  of  which  should  be  as  convincing  as  the  one 
which  induced  him  to  separate  from  his  wife,  and  gives 
as  his  sole  reason  for  not  taking  definite  action,  that  "we 
were  engaged  in  business  and  I  did  not  want  to  have  a 
rupture  between  us."  Even  after  he  had  full  knowledge 
of  all  the  suspicious  circumstances  of  intimacy,  he  was 
asked,  "You  didn't  object,  he  answered,  'I  had  a  cause 
not  to  object,' — TTou  never  said  anything  to  her  about  it' 
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he  replied,  *He  and  I  were  interested  in  business,  as  part- 
ners, and  while  he  was  there  in  the  day  time,  he  had  the 
bank  account  in  his  hands  and  the  greater  part  of  it  was 
my  money.  I  didn't  feel  like  telling  her  about  these 
errors.' " 

From  libellant's  testimony  it  clearly  appears  that  he 
regarded  his  business  investments  of  higher  importance 
than  safeguarding  his  own  or  his  wife's  honor.  ^We  con- 
cur in  the  conclusion  of  the  master,  "We  cannot  refrain 
from  expressing  our  disapproval  of  his  attitude  of  silent 
and  sulking  complacency,  and  his  policy  of  watchful 
waiting  under  conditions  that.  Would  incite  the  average 
man  to  activity,  if  not  to  violence.  Had  the  libellant 
more  red  in  his  blood  and  less  yellow  in  his  vertebra,  it 
is  probable  that  this  domestic  tragedy  would  have  been 
averted." 

It  is  conceded  that  there  is  no  direct  proof  in  support 
of  the  allegation,  and  that  the  circumstances  relied  on 
to  sustain  it  are  of  very  doubtful  value.  In  regard  to 
these  the  master  says,  "Even  though  we  are  able  to  be- 
lieve that  the  respondent  is  guiltless  of  the  oflfense  al- 
leged, it  would  still  remain  that  her  defiance  of  public 
opinion,  her  contempt  of  social  convention,  and  her  in- 
difference to  the  outward  appearance  of  decency  were 
hardly  less  culpable,  ethically,  if  not  legally  than  would 
have  been  the  violation  of  her  marital  vows." 

The  acts  of  assembly  define  the  acts  for  which  a  di- 
vorce may  be  granted,  and,  we  are  not  called  upon  to 
answer  the  reasoning  of  the  master,  but  in  following  the 
many  decisions  of  our  appellate  court,  we  are  convinced 
that  this  record  does  not  present — the  clear  proof  of  im- 
perious reasons ; — a  preponderance  of  evidence ; — strict 
proof  of  every  essential  fact, — ^as  has  been  required  in 
Buys  V.  Buys,  56  Pa.  Superior  Ct.  338 ;  Aikens  v.  Aikens, 
57  Pa.  Superior  Ct.  424. 

It  may  well  be  that  the  wife  was  guilty  of  such  im- 
prudence as  to  justify  grave  suspicions  of  her  readiness 
to  do  wrong,  but  the  evidence  as  clearly  shows,  that  with 
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ample  knowledge  of  the  facta  and  possible  reason  to  sus- 
pect her  of  infidelity,  the  husband,  for  business  consid- 
erations, allowed  her  to  continue  in  peril, — and,  sus- 
picion does  not  take  the  place  of  evidence,  and  without 
clear  proof  of  her  guilt,  we  cannot  act. 

This  lack  of  affirmative  evidence  of  guilt,  supple- 
mented by  his  admission  of  a  continuance  of  his  marital 
intimacy  with  his  wife  to  within  a  week  of  the  separation, 
still  further  lowers  the  grade  of  the  proof  he  relies  upon, 
—Best  V.  Best,  161  Pa.  515;  Costello  v.  Costello,  191  Pa. 
379;  Talley  v.  Talley,  215  Pa.  285,  and  taken  in  con- 
nection with  the  absolute  denial  by  the  wife  and  core- 
spondent of  any  wrongdoing,  we  conclude  that  he  has 
not  sustained  the  allegation  in  his  libel. 

The  decree  is  reversed,  and  the  libel  is  dismissed,  at 
the  costs  of  the  libellant 


Yoder  v.  Bosworth,  Appellant. 

Negligence — AutomohUea — Case  for  jury. 

In  an  action  to  recover  damages  for  injuries  to  an  automobile 
resulting  from  a  collision  between  plaintiff's  and  defendant's  cars, 
the  case  is  for  the  jury  where  the  plaintiff  and  his  chauffeur  sub- 
stantially testify  that  the  defendant's  car  was  not  under  proper 
control  and  that  it  was  on  the  wrong  side  of  the  road,  although 
such  testimony  is  strongly  contradicted  by  defendant  and  two 
witnesses. 

Argued  Dec.  14, 1915.  Appeal,  No.  322,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadelphia 
Co.,  June  T.,  1913,  No.  609,  on  verdict  for  plaintiflf  in 
case  of  Charles  M.  Yoder  v.  Florence  Box  Bosworth. 
Before  Rice,  P.  J.,  Orlady,  Head,  Porter,  Henderson, 
Kephart  and  Trexler,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  injuries  to  an  auto- 
mobile. 
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Patterson,  J.,  in  his  charge  summed  up  the  testimony 
as  follows: 

The  plaintiff  claims  that  he  and  his  gardener  and 
wife  were  riding  along  Washington  Lane  at  about  ten 
or  ten- thirty  p.  m.  on  the  30th  day  of  April,  1913 ;  that 
the  plaintiff's  automobile  was  being  operated  by  Wil- 
liam Thumall,  a  chauffeur  in  the  employ  of  the  plaintiff; 
that  the  automobile  of  the  plaintiff  was  going  up  hill  at 
a  moderate  rate  of  speed,  and  was  bearing  towards  the 
right  hand  side  of  the  road;  that  the  defendant,  Mrs. 
Bosworth,  was  operating  her  car  in  the  opposite  direc- 
tion to  which  the  plaintiff's  car  was  going;  and  that  the 
defendant's  car  was  being  operated  in  a  careless  fashion, 
and  traveling  down  hill  at  a  fast  rate  of  speed,  and  was 
on  the  same  side  of  the  road  that  the  plaintiff's  car  was 
traveling,  which  was  the  left  hand  side  of  the  road,  so 
far  as  the  defendant  was  concerned.  The  plaintiff  and 
his  chauffeur  have  substantially  testified  to  these  facts, 
and  also  that  in  consequence  of  this  carelessness,  in  not 
having  the  car  under  control,  there  was  a  collision  be- 
tween the  two  automobiles  which  injured  the  plaintiff's 
car  and  put  it  out  of  use  for  two  weeks  while  it  was 
being  repaired. 

The  defendant  and  two  of  her  witnesses  have  testified, 
in  substance,  that  they  and  the  man  named  McCrea,  and 
the  mother  of  the  defendant  were  coming  towards  the 
city  along  Washington  Lane,  and  that  the  defendant 
was  operating  her  automobile  in  a  careful  manner  and 
at  a  moderate  rate  of  si)eed,  and  on  the  right  hand  side 
of  the  road,  and  that  the  plaintiff's  car  was  coming 
towards  them  at  a  fast  rate  of  speM  along  the  middle  of 
the  road,  and  that  as  a  result  of  the  plaintiff's  car  not 
keeping  to  its  right  side  of  the  road,  and  not  being  oper- 
ated in  a  careful  manner,  and  not  going  at  a  slow  rate 
of  speed,  there  was  a  collision,  the  contention  of  the  de- 
fendant being  that  it  was  the  fault  of  the  plaintiff  QV 
his  servant 

The  court  submitted  the  case  to  the  jury. 
Vol.  Lxni— 31 
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Verdict  and  judgment  for  plaintiflf  for  |160.25.    De- 
fendant appealed. 

Error  assigned,  amongst  others,  was  in  refusing  bind- 
ing instructions  for  defendant. 

Frank  A.  Chalmers  and  Simpson,  Broton  d  Williams, 
for  appellant 

Henry  J.  Scott,  for  appellee. 

Pee  Curiam,  July  18,  1916 : 

The  disputed  questions  of  fact  in  this  case  were  fairly 
submitted  to  the  jury  in  an  adequate  charge. 

There  is  no  such  reversible  error  in  the  record  as  would 
warrant  a  retrial  of  the  case,  and  the  judgment  is  af- 
firmed. 


Bobinson,  Appellant,  v.  Harshaw. 

Beneficial  associations — Revocation  of  charter  of  subordinate 
lodge— Remedy  provided  by  constitution  of  the  society — Equity. 

A  bill  in  equity  to  compel  the  grand  lodge  of  a  beneficial  associ- 
ation to  reinstate  a  subordinate  lodge  whose  charter  had  been  re- 
voked for  alleged  insubordination,  will  be  dismissed  where  there 
is  nothing  in  the  pleadings  or  in  the  proof  to  show  that  the  plain- 
tiffs had  made  any  attempt  to  pursue  the  specific  remedy  provided 
by  the  constitution  of  the  association,  and  it  appears  that  the  con- 
stitution provided  that  until  such  remedy  had  been  exhausted  '^no 
resort  shall  be  had  to  anjr  court  of  civil  or  criminal  jurisdiction." 

Argued  Dec.  14,  1915.  Appeal,  No.  28,  Oct.  T.,  1915, 
by  plaintiffs,  from  decree  of  C.  P.  No.  2,  Philadelphia 
Co.,  Dec.  T.,  1913,  No.  5325,  dismissing  bill  in  equity  in 
case  of  Benjamin  Robinson,  et  al.,  ofiQcers  and  mem- 
bers of  the  Philadelphia  True  Blue  Loyal  Orange  Lodge 
No.  59,  of  the  Loyal  Orange  Institution  of  the  United 
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States  V.  David  Harshaw,  et  al.,  officers,  etc.,  of  the  Su- 
preme Grand  Lodge  of  the  Loyal  Orange  Institution  of 
the  United  States.  Before  Rice,  P.  J.,  Orlady,  Hbsad, 
Porter,  Henderson,  Kephart  and  Trexler,  J  J.  Af- 
firmed. 

Bill  in  equity  for  an  injunction.    Before  Sulzberger, 
P.J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  decree  dismissing  the  bill. 

Walter  8heppard,  with  him  Porter,  Foulkrod  d  Me- 
Cullagh,  for  appellants. — ^Where  a  member  of  an  organi- 
zation, otherwise  in  good  standing,  applies  to  a  court  for 
relief  against  an  alleged  illegal  expulsion,  the  burden  is 
upon  the  defendant  society,  which  has  all  the  evidence 
in  its  possession,  to  exhibit  to  the  court  all  the  facts 
necessary  to  establish  the  validity  of  the  expulsion  com- 
plained of:   Society,  Etc.,  v.  Com.,  ex  rel.,  52  Pa.  125 
Washington  L.  O.  L.  No.  137  v.  Buchanan,  24  Dist.  Rep. 
563;  Com.  v.  Penn  Beneficial  Inst.,  2  S.  &  R.  140;  Met 
ropolitan  B.  B.  Club  v.  Simmons,  17  W.  N.  C.  153 
Young  V.  Sons  of  Progress,  173  Pa.  302 ;  Com.,  ex  rel. 
V.  Heilman,  241  Pa.  374;  Wicks  v.  Monihan,  130  N.  Y 
232;  Golden  Star  Lodge  v.  Watterson,  158  Mich.  696 
Curran  v.  O'Meara,  211  Mass.  261. 

Alexander  M.  DeHaven,  with  him  Matthew  Randall, 
for  appellees. — Where  the  by-laws  of  an  association  pro- 
vided that  no  suit  shall  be  brought  against  the  associ- 
ation until  the  remedies  within  the  body  have  been  ex- 
hausted, a  suit  cannot  be  maintained  where  it  appears 
that  the  person  or  persons  seeking  redress  failed  to  com- 
ply with  the  by-laws  which  govern  the  association.  Such 
laws  are  binding  upon  the  association  and  all  its  mem- 
bers: Beeman  v.  Supreme  Lodge,  29  Pa.  Superior  Ct. 
387;  Wick  v.  Accident  Order,  21  Pa.  Superior  Ct.  507; 
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McQary  v.  McDermott,  207  Pa.  620;  Bixler  v.  Heilman, 
44  Pa.  Superior  Ct.  603;  McCullough  v.  Barr,  145  Pa. 
459. 

Opinion  by  Oelady,  P.  J.,  July  18, 1916 : 
The  bill  in  equity  brought  by  the  plaintiffs  was  dis- 
missed by  the  court  below  in  accordance  with  Rule  68 
of  the  rules  of  equity  practice  in  this  State  for  the  rea- 
son that,  upon  the  close  of  the  complainant's  evidence 
the  court  was  of  the  opinion  that  the  case  made  in  the 
bill  had  not  been  sustained.  His  opinion  sets  forth  that 
"an  examination  of  the  pleadings  fails  to  show  any  state- 
ment of  the  real  cause  of  the  revocation  of  the  charter  of 
Lodge  No.  59,  nbr  does  the  evidence  satisfactorily  supply 
the  defect.  There  is,  it  is  true,  certain  items  from  which, 
with  the  knowledge  supplied  to  us  in  the  hearing  in  the 
case  of  Crawford  v.  Leckie,  and  the  6ase  of  Gilmore  v. 
Cairns,  on  the  same  day,  we  might  make  reasonable  in- 
ferences. In  short,  the  probabilities  are  that  Lodge  No. 
59  was  somehow  connected  with  a  number  of  lodges  that 
organized  a  picnic  at  which  liquor  was  to  be  sold  and  the 
lodges  concerned  were  to  share  in  the  profits  of  the  sale 

The  relation  between  the  Grand  Lodge  and  the 

subordinate  lodges  are  peculiarly  within  the  province  of 
the  constituted  authority  of  the  order,  and  courts  are 
not  authorized  to  manage  their  mere  details.  There  is 
no  sufficient  evidence  to  show  what  the  real  difficulty 
was.  If  the  lodge  was,  without  adequate  cause,  unjustly 
deprived  of  valuable  rights,  it  was  the  duty  of  the  plain- 
tiffs to  show  it.    They  have  not  done  so." 

It  appears  that  the  Supreme  Grand  Master,  on  April 
5,  1913,  gave  official  notice  to  the  officers  and  members 
of  all  lodges  of  the  Loyal  Orange  Institutions  in  the 
State,  that  he  had  found  it  "necessary  to  suspend 
Brother  David  Filson  from  the  office  of  State  Grand 
Master,  pending  trial  on  charges  that  have  been  lodged 
against  him  and  in  conformity  with  the  provisions  of  the 
constitution  in  such  cases,  named  John  Donaldson  as 
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Acting  State  Grand  Master."  Donaldson,  as  State 
Grand  Master,  by  an  official  notice  dated  November  14, 
1913,  revoked  the  charter  of  Philadelphia  True  Blue 
Lodge  for  gross  insubordination,  and  demanded  the 
charter,  seal,  etc.,  to  be  delivered  to  him. 

The  13th  section  of  the  code  article  of  the  General 
Laws  of  the  Supreme  Grand  Lodge  provides — ^^^No  re- 
sort shall  be  had  to  any  court  of  civil  or  criminal  juris- 
diction until  the  person  or  lodge  aggrieved  shall  have 
first  exhausted  all  the  remedies  given  to  him,  or  it,  for 
redress  within  the  order" — and  Section  7,  of  the  same 
article  provides — "should  any  member  charged  with  a 
violation  of  the  laws  be  dissatisfied  with  the  decision,  he 
may  appeal  to  the  next  higher  lodge,  notice  of  such  ap- 
peal shall  be  filed  with  the  secretary  of  the  lodge  from 
which  the  appeal  is  taken,  within  thirty  days  of  the  date 
of  sentence,  otherwise  the  sentence  shall  stand  as  final." 

There  is  no  averment  in  the  bill,  nor  any  evidence  pro- 
duced at  the  trial  to  show  that  any  appeal  had  been 
taken  from  the  decision  made  by  the  State  Grand  Mas- 
ter revoking  the  charter  of  Lodge  No.  59.  The  plaintiffs 
allege  that  they  are  deprived  of  their  rights  and  privi- 
leges as  members  of  the  lodge,  by  the  revocation  of  its 
charter  for  gross  insubordination,  and  fail  to  adduce  any 
proof  that  they  have  exhausted  the  laws  of  their  asso- 
ciation in  taking  the  appeal  provided  in  such  cases. 

The  substantial  averments  of  the  bill  are  specifically 
denied,  and  the  testimony  offered  is  not  sufficiently  clear 
to  warrant  the  court  in  making  the  decree  prayed  for : 
Bixter  v.  Heilman,  44  Pa.  Superior  Ct.  603.  The  laws 
of  the  association  provided  a  course  which  must  be  pur- 
sued and  exhausted,  and  unless  so  dealt  with,  the  plain- 
tiffs are  without  remedy :  Wick  v.  Fraternities  Order, 
21  Pa.  Superior  Ct.  507 ;  Beeman  v.  Supreme  Lodge,  29 
Pa.  Superior  Ct.  387.  On  review  of  this  case  on  appeal 
in  215  Pa.  627,  the  Supreme  Court  held, — The  laws, 
rules  and  regulations  of  the  order  having  been  offered  in 
evidence,  and  being  upon  the  record,  it  is  competent  for 
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the  court  to  pass  upon  all  the  questions  raised  by  them. 
The  by-laws  provided  a  method  by  which  the  member 

could  couf pel  the  lodge  to  reinstate  him, This  is 

a  reasonable  regulation  for  the  settlement  of  disputes 
within  the  society,  and  under  the  cases  cited  is  binding 
upon  the  members. 

The  learned  judge  of  the  court  below  clearly  demon- 
strates that  the  uncertainty  of  the  plain tiflf^s  case  is  such, 
that,  the  bill  was  properly  dismissed  for  lack  of  proof. 

The  decree  is  affirmed. 

Hbndebson  and  Kbphart,  J  J.,  dissent. 


Postal  Telegraph  Cable  Company,  Appellant,  v. 
Keystone  State  Construction  Company. 

Railroads — Construction  of  roadbed — Blasting  —  Independent 
contractor — Injury  to  telegraph  line — Trespass — Eminent  domain. 

Where  a  railroad  company  in  the  exercise  of  it8  right  of  eminent 
domain  constructs  its  roadway  through  the  mediimi  of  a  contract 
with  an  independent  contractor,  and  as  a  result  of  blasting,  a  tele- 
graph company,  in  order  to  prevent  injuries  to  its  wires  and  poles, 
removes  them  out  of  danger  until  the  blasting  is  finished,  the 
telegraph  company  cannot  maintain  an  action  of  trespass  against 
the  independent  contractor  to  recover  the  sum  which  it  expended 
for  labor  and  material  in  removing  the  poles  and  wires  and  in 
restoring  them  to  their  original  location,  if  the  blasting  was  done 
without  negligence  or  malice. 

Argued  Dec.  16, 1915.  Appeal,  No.  331,  Oct.  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  No.  1,  Philadelphia 
Co.,  Dec.  T.,  1912,  No.  2796,  for  defendant  on  demurrer 
in  case  of  Postal  Telegraph  Cable  Co.,  No.  1,  v.  Keystone 
State  Construction  Company.  Before  RiCB,  P.  J.,  Oe- 
LADY,  Head,  Porter,  Henderson,  E[ephart  and  Trbx- 
LBR,  JJ.    AflSirmed. 

Trespass  to  recover  sums  of  money  expended  for  the 
temporary  removal  of  telegraph  poles  and  wires. 
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The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Error  assigned  was  in  sustaining  demurrer  to  state- 
ment of  claim. 

Horace  Michener  Schell,  with  him  Frank  R.  Shattuck, 
for  appellant. — The  entry  by  the  defendant  company 
upon  the  right  of  way  of  the  plaintiff  company  without 
first  having  secured  the  payment  of  damages  prescribed 
by  the  statute  to  give  it  a  right  to  take  possession^  is  in 
itself  a  trespass^  and,  therefore,  we  submit  that  having 
averred  such  an  interference  with  the  prior  right  of  oc- 
cupancy of  the  plaintiff  and  entry  upon  the  same  the 
plaintiff  is  entitled  to  recover  from  the  defendants  the 
damage  which  it  sustained:  McClinton  v.  The  Pitts- 
burgh, Fori;  Wayne  &  Chicago  Railway  Co.,  66  Pa.  404 ; 
Dimmick,  et  al.,  v.  Brodhead,  75  Pa,  464;  Gilmore  v. 
Pittsburgh,  Virginia  and  Charleston  R.  R.  Co.,  104  Pa. 
275;  Philadelphia,  Newtown  and  New  York  Railroad 
Co.,  et  al,,  V.  Cooper,  105  Pa.  239;  Pennsylvania  Rail- 
road Co.  V.  Duncan,  111  Pa.  352 ;  Hay  v.  The  Cahoes  Co., 
2  N.  Y.  159;  Cahill  v.  Eastman,  18  Minn.  324;  Fitz- 
Simons  v.  Braun,  199  111.  390;  Hickey  v.  McCabe,  30 
R.  I.  346. 

The  remedy  for  such  an  injury  is  against  the  con- 
tractor alone:  Harrison  v.  Collins,  86  Pa.  153;  Ed- 
mundson  v.  Pittsburgh,  Etc.,  Railway  Company,  111  Pa. 
316;  Ch^rtiers  Gas  Company  v.  Lynch,  118  Pa.  362. 

Samuel  K.  Louchheim,  for  appellee. — If  plaintiff  suf- 
fered injury  by  reason  of  the  construction  of  the  road- 
way, its  right  of  action  is  against  the^Philadelphia  & 
Western  Railway  Company,  a  corporation  clothed  with 
the  power  of  taking  private  property  under  the  right  of 
eminent  domain :  McClinton  v.  Pittsburgh,  Etc.,  Rail- 
road Co.,  66  Pa.  404 ;  Gilmore  v.  R.  R.  Co.,  104  Pa.  275 ; 
Philadelphia,  Etc.,  Railroad  Co.  v.  Cooper,  105  Pa.  239; 
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Penna.  Railroad  Co,  v.  Duncan,  111  Pa.  352 ;  Phillips  v. 
Incline  Plane  Co.,  153  Pa.  230;  Mellor  v.  Philadelphia, 
160  Pa.  614;  Denniston  v.  Philadelphia  Co.,  161  Pa.  41; 
Stork  V.  Philadelphia,  195  Pa.  101 ;  Lancaster  Ave.  Imp. 
Co.  V.  Rhoads,  116  Pa.  377;  Penna.  Coal  Co.  v.  Sander- 
son,  113  Pa.  126. 

In  the  case  before  your  honorable  court  blasting  was 
necessary,  in  fact  it  was  indispensable  for  the  perform- 
ance of  the  work,  and  since  it  was  done  without  negli- 
gence or  malice  we  can  see  no  way  in  which  plaintiffs  are 
entitled  to  recover.  It  is  a  clear  case  of  damnum  absque 
injuria:  Hoy  v.  Sterrett,  2  Watts  327;  Wheatley  v. 
Baugh,  25  Pa.  528;  Hague  v.  Wheeler,  157  Pa.  324; 
Hauck  V.  Tidewater  Pipe  Line  Co.,  153  Pa.  366;  Booth 
V.  Rome,  Etc.,  R.  R.  Co.,  140  N.  Y.  267;  Marsh  v.  Phila- 
delphia, 8  D.  R.  340. 

Opinion  by  Orlady,  P.  J.,  July  18, 1916 : 

The  record  shows  the  following  facts :  The  plaintiff,  a 
public  service  corporation,  had  constructed  on  its  right 
of  way,  a  line  of  poles  and  strung  wires  for  the  trans- 
mission of  telegraph  messages. 

The  Philadelphia  and  Western  Railway  Company,  a 
public  service  corporation,  entered  into  a  contract  with 
the  defendant  construction  company,  to  build  its  road 
bed  between  Villa  Nova  and  Norristown,  and  in  doing 
the  necessary  work  of  grading,  by  reason  of  the  condi- 
tion of  the  ground,  it  was  obliged  to  resort  to  the  method 
of  rock  blasting  along  Gulf  Road. 

After  this  work  was  started  and  some  damage  had 
been  done  to  the  plaintiff's  wires,  in  anticipation  of 
further  and  more  sei-ious  injury  to  its  property,  the 
plaintiff  voluntarily  removed  its  established  line  of  poles 
and  wires  from  its  right  of  way  along  Gulf  Road  "back 
a  distance  of  360  feet.  In  making  this  change  (and  after 
the  completion  of  the  construction  work  by  the  defend- 
ant company),  the  plaintiff  restored  the  line  of  poles  and 
wires  to  their  original  location.    In  doing  this  work  it 
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expended  the  sum  of  |380.00  for  labor,  material,  etc.,  as 
shown  by  an  itemized  account  attached  to  the  statement 
of  claim.  To  be  reimbursed  for  their  expenditures  this 
action  of  trespass  was  brought.  A  demurrer  was  filed 
by  the  defendant  and  sustained  by  the  court 

The  record  and  argument  shows  that  the  defendant  is 
an  independent  contractor;  that  the  work  done,  was 
necessary  to  properly  construct  the  roadbed  of  the  rail- 
way company ;  that  it  was  not  done  in  an  improper  or 
negligent  manner,  and  that  the  railway  company  was 
exercising  its  right  of  eminent  domain  in  the  construc- 
tion of  its  roadbed. 

The  plaintiff  contends,  that  as  the  injuries  to  its  prop- 
erty were  the  necessary  and  unavoidable  results  of  the 
construction  company's  method  of  doing  the  work,  it  has 
a  good  cause  of  action  against  it. 

It  was  held  in  Hauck  v.  Pipe  Line  Co.,  153  Pa.  366, 
where  a  corporation  is  clothed  with  the  right  of  eminent 
domain,  and  is  expressly  authorized  by  law  to  construct 
its  works  and  operate  them,  any  injury  resulting  from 
such  operation,  without  negligence  and  without  malice, 
is  damnum  absque  injuria:  Stork  v.  Philadelphia,  195 
Pa.  101. 

As  this  case  is  presented  we  only  decide  that  the  plain- 
tiff is  not  entitled  to  recover  in  this  form  of  action 
against  this  defendant. 

The  judgment  is  aflSrmed. 


Commonwealth,  ex  reL,  v.  Veley. 

Habeas  corpus — Superior  Court — Jurisdiction — Pleading — Avr 
irefois  acquit. 

The  Superior  Court  has  jurisdiction  to  grant  a  writ  of  habeas 
corpus  in  a  case  where  a  prisoner  claims  to  be  released  because  he 
had  been  previously  tried  and  acquitted  of  the  same  charge. 

Where  a  person  has  been  charged  with  the  killing  of  several 
persons  by  an  act  of  alleged  criminal  negligence,  and  it  appears 
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that  he  had  been  tried  and  acquitted  in  one  county,  by  change  of 
venue,  on  an  indictment  charging  involuntary  manslaughter  of 
two  of  the  persons,  and  that  he  was  arrested  subsequently  and  in- 
dicted in  another  county  for  involuntary  manslaughter  of  a  third 
person  who  was  killed  at  the  same  time  as  the  two  persons  men- 
tioned in  the  previous  proceeding,  he  will  be  entitled  to  be  released 
on  habeas  corpus  under  a  plea  of  autrefois  acquit. 

The  protection  afforded  by  the  fifth  amendment  of  the  Constitu- 
tion of  the  United  States  that  a  person  shall  not  be  twice  placed 
in  jeopardy  for  the  same  offense,  is  not  only  to  protect  against  the 
peril  of  a  second  punishment,  but  as  well  against  being  tried  a  sec- 
ond time  for  the  same  offense. 

Argued  Feb.  29, 1916.  Before  Oblady,  P.  J.,  Hender- 
son, Head,  Kbphaet,  Tbexleb  and  Williams,  J  J, 

Petition  for  writ  of  habeas  corpus. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
CJourt 

Seth  T.  McCormick,  with  him  W.  K.  Swetland,  Archi- 
bald F.  Jones  and  R.  R.  Levns,  for  relator. — ^We  respect- 
fully submit  that  where  a  number  of  deaths  result  from 
the  same  act  there  can  be  only  one  criminal  offense. 
There  is  only  one  injury  done  the  Commonwealth.  We 
also  contend  that  the  trial  and  acquittal  of  the  relator  of 
the  charge  of  killing  two  persons,  who  admittedly  lost 
their  lives  by  reason  of  the  breaking  of  the  dam,  has  con- 
clusively determined  that  no  act  or  omission  of  the  re- 
lator in  connection  with  the  use  and  operation  of  the 
dam  was  criminal,  and  therefore  the  relator  cannot 
again  be  placed  in  jeopardy  for  the  same  offense :  Com. 
V.  Jeftich,  40  Pa.  C.  C.  R.  220;  Altenburg  v.  Com.,  126 
Pa.  602;  Com.  v.  Driesbach,  29  L.  I.  333;  Clem  v.  State,^ 
42  Ind.  420;  Gunter  v.  State,-1lll  Ala.  23;  Sadberry  v.*^ 
State,  39  Tex.  Cr.  R.  466;  State  v.  Damori[f2  Tyler  (Vt.) 
387;  State  v.  Rosenbaum,*^3  Ind.  App.  236;  State  v. 
Fayetteville  Com'rs,  6  N.  C.  371;  State  v.  Egglesht,  41 
Iowa  574;  Wilson  v.  State,  45  Tex.  76;  Willis  v.  State, 
24  Tex.  App.  586,  6  S.  W.  857;  Ackermaii  v.  State,  7 
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Wyo.  504,  54  Pac.  228;  Lorton  v.  State,  7  Mo.  55,  37  Am. 
Dec.  179. 

Where  the  facts  are  undisputed  and  not  subject  to 
change  the  relator  should  be  discharged  upon  habeas 
corpus  if  he  has  once  been  put  in  jeopardy  and  acquitted 
of  the  same  offense :  Com.  v.  Gibbons,  9  Pa.  Superior  Ct 
527;  Com'th  v.  Shortall,  206  Pa.  165;  Gerdeman  v. 
Com'th,  11  Philadelphia  374;  Com'th  v.  Kintzer,  16  Pa. 
C.  C.  453;  People,  ex  rel..  Stabile  v.  Warden  of  City 
Prison,  202  N.  Y.  138;  Ex  Parte  Glenn,  11  Fed.  257; 
Maden  v.  Emmons,  83  Indiana,  331;  Ex  parte  Boyall, 
117  U.  S.  241. 

Colin  R.  Richmond^  District  Attorney,  with  him  John 
W.  Reed  and  T.  F.  Mullen,  for  prosecutor. — If  the  record 
shows  that  the  evidence  necessary  to  support  a  convic- 
tion on  the  present  indictment,  would  have  been  insuffi- 
cient to  procure  a  legal  conviction  on  the  former,  the 
plea  of  autrefois  acquit  is  not  sustained :  Com.  v.  Trim- 
mer, 84  Pa.  65 ;  Com.  v.  Ramunno,  219  Pa.  204. 

To  sustain  the  plea  to  a  subsequent  indictment,  the 
identity  of  the  two  offenses  charged  in  the  two  indict- 
ments must  be  shown :  Com.  v.  Rockafellow,  3  Pa.  Su- 
perior Ct.  588;  Com.  v.  Starr,  36  P.  L.  J.  334;  Com.  v. 
Sullivan,  104  Mass.  552 ;  Com.  v.  Hazlett,  16  Pa.  Supe- 
rior Ct.  534 ;  Com.  v.  Tadrick,  1  Pa.  Superior  Ct.  555 ; 
Com.  V.  Rockafellow,  3  Pa.  Superior  Ct.  588. 

Opinion  by  Orlady,  P.  J.,  July  18, 1916 : 
The  Bayliss  Pulp  and  Paper  Company  owned  and 
maintained  a  concrete  dam  across  Freemans  Bun, 
about  one  mile  above  the  Borough  of  Austin,  in  Potter 
County.  On  September  30, 1911,  owing  to  an  exceptional 
rainfall,  the  dam  broke,  flooded  the  valley  below  and 
caused  the  death,  by  drowning,  of  a  number  of  persons 
including  Mrs.  Eva  A.  Gleaspey,  Mrs.  Julia  A.  Swart- 
wood  and  Mrs.  Nellie  Lawler,  as  well  as  the  destruction 
of  a  large  amount  of  property. 
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On  November  20,  1911,  George  C.  Bayliss,  the  presi- 
dent, and  P.  M.  Hamlin,  the  superintendent  of  the  com- 
pany, were  indicted  in  the  Court  of  Quarter  Sessions  of 
Potter  County,  on  the  charge  of  involuntary  manslaugh- 
ter in  causing  the  deaths  of  Mrs.  Gleaspey  and  Mrs. 
Swartwood.  On  application  of  the  defendants,  the  Su- 
preme Court  directed  a  change  of  venue  for  the  trial  of  • 
these  cases  to  Tic^a  County,  and  on  December  25,  1913, 
the  two  cases  were  called  for  trial,  in  the  Court  of  Oyer 
and  Terminer  of  Tioga  County;  a  jury  was  regularly 
impanelled  and  sworn,  the  trials  proceeded  in  due  form, 
resulting  in  a  verdict  of  not  guilty,  and  the  defendants 
were  thereupon  discharged. 

On  September  17, 1915,  an  information  was  made  before 
a  justice  of  the  peace  in  Potter  County,  in  which  George 
C.  Bayliss  was  charged  with  the  crime  of  involuntary 
manslaughter,  in  causing  the  death  of  Mrs.  Nellie  Lawler 
by  reason  of  the  gross  negligence  in  the  management  and 
control  of  the  concrete  dam,  the  breaking  of  which  caused 
the  death  and  damage  stated.  After  a  hearing  before 
the  justice,  "the  defendant  was  committed  to  the  custody 
of  the  sheriff  in  the  jail  of  the  county,  until  delivered  by 
due  course  of  law."  While  so  in  custody,  on  January  5, 
1916,  he  presented  a  petition  to  a  judge  of  this  court  for 
allowance  of  a  writ  of  habeas  corpus,  which  upon  con- 
sideration, was  allowed  and  made  returnable  on  Tues- 
day, February  29,  before  the  court,  then  to  be  in  session 
at  Williamsport.  A  special  writ  of  certiorari  was 
awarded  to  bring  up  the  full  record  of  the  magistrate 
and  records  in  the  courts  of  Potter  and  Tioga  Counties, 
which  were  referred  to  in  the  petition.  At  the  hearing, 
the  sheriff  of  Potter  County,  who  is  the  keeper  of  the  jail, 
made  return  to  the  writ,  and  the  relator  was  present  in 
court.  The  district  attorney  of  Potter  County  appeared, 
and  conceded  that  the  controlling  facts  as  alleged  by 
the  petitioner  were  true,  and  requested  that  the  case 
should  be  fully  heard  and  disposed  of  by  this  court, 
and  after  submission  of  briefs  and  oral  arguments,  the 
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following  facts  were  developed,  which  are  uncontra- 
dicted. The  informations  in  the  three  cases  charge  an 
offense  produced  by  the  same  causal  act,  and  at  the  same 
time,  as  there  was  but  one  dam  on  Preemans  Run  owned 
by  the  pulp  and  paper  company ;  that  the  relator  is  the 
same  person  named  in  the  three  cases;  and  who  was 
legally  discharged,  by  due  process  of  law,  from  the  jeop- 
ardy in  which  he  was  placed  on  the  trials  in  Tioga  Coun- 
ty ;  that  the  evidence  relied  on,  in  the  case  of  Common- 
wealth V.  Bayliss,  charging  him  with  involuntary  man- 
slaughter in  causing  the  death  of  Mrs.  Lawler,  is  the 
same  as  was  available  to  the  Commonwealth  on  the  trial 
of  Bayliss  in  the  cases  tried  in  Tioga  County,  and  that 
no  new  or  additional  evidence  is  suggested,  so  that  there  1 
is  identity  of  person,  causal  act,  evidence  and  time  in  ^ 
regard  to  the  cases  in  which  the  defendant  was  acquitted,  I 
and  the  one  which  he  is  again  called  to  answer. 

In  Gosline  v.  Place,  32  Pa.  520,  the  Supreme  Court,  in 
an  opinion  by  Chief  Justice  Lowrib,  held,  "The  judicial 
authority  of  this  court  extends  to  the  review  and  correc- 
tion of  all  proceedings  of  all  inferior  courts,  except  those 
where  such  review  is^  expressly  excluded  by  statute,  in 
accordance  with  the  Constitution ;  and  we  may  issue  all 
sorts  of  process,  and  use  and  adopt  all  sorts  of  legal 
forms  necessary  to  give  effect  to  this  supervising  au- 
thority. Certiorari  and  habeas  corpus  are  common  law 
or  customary  forms  used  for  this  purpose  and  they  have 
the  express  sanction  of  the  Act  of  June  16,  1836,  P.  L. 
785  (4  Stewart's  Purdon  4515).  Now  habeas  corpus 
and  certiorari  may  be  severally  used  as  ancillary  to  each 
other.  If  a  habeas  corpus  at  common  law  issues,  and 
the  return  to  it  shows,  that  the  prisoner  is  held  by  virtue 
of  proceedings  in  a  court,  or  before  a  magistrate  over 
which  the  court  issuing  the  habeas  corpus  has  a  super- 
visory authority,  the  said  court  may  issue  a  certiorari  to 
bring  up  the  record ;  and  may  thereupon  hear  and  decide 
the  case,  or  review  and  correct  the  proceedings,  in  order 
to  give  efficiency  to  the  writ  of  habeas  corpus.     If  a  cer- 
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tiorari  be  issued  to  bring  up  a  case  into  a  higher  court 
for  review  or  hearing,  the  court  may  also  issue  a  habeas 
corpus  to  bring  up  the  defendant;  and  may  in  a  proper 
case,  admit  him  to  bail  to  appear  at  the  hearing  and 
abide  the  event,  and  the  form  of  the  recognizance  must 
be  adapted  to  the  exigencies  of  the  case." 

The  authority  of  the  Superior  Court  to  issue  lU^e  proc- 
ess is  found  in  the  Act  of  May  5,  1899,  P.  L.  240,  viz: 
"The  said  court  shall  have  no  original  jurisdiction,  ex- 
cept that  it,  or  any  judge  thereof,  shall  have  full  power 
and  authority  when  and  as  often  as  there  may  be  occa- 
sion, to  issue  writs  of  habeas  corpus,  returnable  to  the 
said  court" :  Commonwealth  v.  Gibbons,  9  Pa.  Superior 
Ct  527. 

The  Supreme  Court  (and  under  the  Act  of  1899,  the 
Superior  Court),  has  the  authority  and  the  duty  on 
habeas  corpus  in  favor  of  a  prisoner  held  on  a  criminal 
charge,  to  see  that  at  least  a  prima  facie  case  of  guilt  is 
supported  by  the  evidence  against  him :  Commonwealth, 
ex  rel.,  v.  Shortall,  206  Pa.  165. 

The  jurisdiction  of  this  court  to  grant  the  writ  of 
habeas  corpus  being  established,  the  efficacy  of  the  facts 
admitted  of  record  to  warrant  the  discharge  of  the  re- 
lator is  to  be  ascertained  from  the  decisions. 

It  was  held  in  Commonwealth  v.  Shoener,  30  Pa.  Su- 
perior Ct.  321,  affirmed  in  216  Pa.  71,  that  "the  true  test 
to  ascertain  whether  the  plea  of  autrefois  acquit  be  a 
V^good  bar  is  whether  the  evidence  necessary  to  support 
the  second  indictment  would  have  been  sufficient  to  se- 
cure a  legal  conviction  on  the  first"— <!iting  Common- 
wealth V.  Tadrick,  1  Pa.  Superior  Ct  555;  Common- 
wealth V.  Rockafellow,  3  Pa.  Superior  Ct.  588;  Com- 
monwealth V.  Montross,  8  Pa.  Superior  Ct.  237;  Com- 
monwealth V.  Hazlett,  14  Pa.  Superior  Ct.  352;  s.  c.  16 
Pa.  Superior  Ct.  534. 

While  it  has  been  held,  that  if  the  record  shows  that 
the  evidence  necessary  to  support  a  conviction  on  a  pres- 
ent indictment,  would  have  been  insufficient  to  procure  a 
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legal  conviction  on  a  former,  the  plea  of  autrefois  acquit 
is  not  sustained:  Commonwealth  v.  Allegheny,  Etc., 
Railway  Co.,  14  Pa.  Superior  Ct.  336.  Yet,  when  the 
record  dhows,  that,  as  here,  the  alleged  facts  are  iden- 
tical, in  each  case,  and  on  the  whole  record,  the  trial 
judge  would  be  obliged  to  direct  a  verdict  of  acquittal, 
the  defendant  should  jiot  be  again  subjected  to  the  ex- 
pense of  another  trial  for  the  same  cause,  when  the  re- 
sult is  made  certain  by  our  decisions. 

The  burden  of  proving  the  prior  acquittal  is  on  the  de- 
fendant and  must  be  supported  by  the  preponderance  of 
evidence.  Where  the  facts  are  not  controverted,  the 
court  has  authority  to  direct  a  verdict  for  or  against  the 
Commonwealth  as  the  case  may  require :  Commonwealth 
V.  Brown,  28  Pa.  Superior  Ct.  296. 

As  was  said  in  Dinkey  v.  C(Mnmonwealth,  17  Pa.  126, 
'*No  man  who  has  been  guilty  of  a  crime  against  society, 
should  be  suffered  to  escape  on  a  mere  technical  defense, 
not  founded  in  any  principle  of  natural  justice  or  rule 
of  public  policy.  But  it  is  also  true,  that  where  a  man 
has  once  befen  fairly  tried,  there  ought  to  be  an  end  of  ^ 
the  accusation  forever.  The  right  not  to  be  put  in 
jeopardy  a  second  time  for  the  same  cause,  is  as  sacred 
as  the  right  of  trial  by  jury,  and  is  guarded  with  as  much 
care  by  the  common  law  and  by  the  Constitution." 

Where  a  party  is  accused  of  a  crime,  and  acquitted  by 
the  verdict  of  a  jury,  such  acquittal  will  be  a  complete 
protection  against  any  subsequent  prosecution  for  the 
same  offense,  provided  the  first  indictment  was  such  that 
he  could  have  been  lawfully  found  guilty  upon  it  This 
well  settled  rule,  while  it  shields  the  citizen  against  the 
peril  of  repeated  prosecutions,  is  broad  enough  for  all 
the  purposes  of  public  justice.  The  same  principle  is 
announced  and  followed  in  United  States  v.  Clark,  31 
Fed.  Kept.  710;  People,  ex  rel.,  Stabile  v.  The  Warden, 
202  N.  T.  138;  Ex  parte  Neilsen,  131  U.  S.  176,  33  L. 
Ed.  118. 

The  records  presents  the  case  of  several  persons  losing 
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their  lives  through  the  same  disaster,  yiz :  the  breaking 
of  the  dam  of  the  Bayliss  Pulp  and  Paper  Company, 
which  in  each  of  these  prosecutions  is  alleged  to  have 
been  caused  by  the  negligence  of  the  relator  through  de- 
fective construction  of  the  dam.  The  negligent  act,  if 
any,  which  caused  the  breaking  of  the  dam,  was  the  act 
which  caused  the  deaths  of  the  three  women  named. 
There  was  but  one  causal  effect,  though  the  result  af- 
fected many  parties. 

In  Gunter  v.  State,  111  Ala.  23,  it  was  held  that  where 
the  same  act  of  unlawful  shooting  results  in  the  death  of 
two  persons,  an  acquittal  on  a  trial  for  the  murder  of 
one  of  them  bars  a  second  prosecution  for  the  killing  of 
the  other.  To  the  like  effect  see  Sadberry  v.  State,  39 
Tex.  Crim.  R.  466;  46  S.  W.  639;  State  V.  Damon,  2 
Tyler  ( Vt )  287 ;  State  v.  Bosenbaum,  23  Ind.  App.  237 : 
77  Am.  St.  Bepts.  432. 

It  follows  from  the  foregoing  authorities  that,  the 
criminal  prosecution  is  for  the  injury  done  the  Common- 
wealth, and  not  for  the  injury  done  to  the  individual  who 
may,  if  entitled,  obtain  redress  through  a -civil  action. 
Where  there  is  but  one  act  of  cause  of  injury,  or  death  of 
a  number  of  persons,  there  is  but  one  injury  to  the  Com- 
monwealth, but  where  the  acts  or  causes  are  separate, 
they  are  separate  injuries  to  the  peace  and  dignity  of  the 
Commonwealth. 

The  protection  afforded  by  the  fifth  amendment  of  the 
Constitution  of  the  United  State,  that  a  person  shall  not 
be  twice  placed  in  jeopardy  for  the  same  offense,  is  not 
only  to  protect  against  the  peril  of  a  second  punishment, 
but  as  well  against  being  tried  a  second  time  for  the  same 
offense:  Kepner  v.  United  States,  195  U.  S.  100;  49  L. 
Ed.  114. 

The  common  law  not  only  prohibited  a  second  punish- 
ment for  the  same  offense,  but  went  further,  and  forbid 
a  second  trial  for  the  offense,  whether  the  accused  had 
suffered  punishment  or  not;  and  whether,  in  the  former 
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trial,  he  had  been  acquitted  or  convicted:    Ex  parte 
Lange,  18  Wall  163;  21  L.  Ed.  872. 

If  the  case,  as  presented  by  this  record,  was  before  a 
jury,  the  trial  judge  would  be  bound  to  direct  a  verdict 
of  not  guilty,  and  to  set  aside  a  contrary  verdict  if  ren- 
dered. 

The  relator  is  discharged. 


Moore  v.  Fulmer,  Appellant 

Vendor  and  vendee — Faise  representation  ae  to  value — Suit  to 
recover  overcharge — Evidence — Resciasion, 

In  an  action  to  recover  an  alleged  overcharge  in  the  price  of 
real  estate  sold  by  defendant  to  plaintiff,  a  verdict  and  judgment 
for  plaintiff  will  be  sustained,  where  the  testimony  of  the  latter 
and  other  witnesses,  without  contradictory  testimony  by  defendant, 
tended  to  show  that  defendant  had  made  the  plaintiff  certain  repre- 
sentations respecting  the  water  supply  of  the  land  that  were  false 
and  untrue,  that  he  did  not  know  the  facts  which  he  represented  of 
his  own  knowledge,  but  had  made  them  from  statements  made  to 
him  by  a  person  whom  he  had  employed  to  dig  a  well  on  the  prop- 
erty. 

In  such  a  case  the  defendant  cannot  contend  that  the  plaintiff 
should  have  asked  for  a  rescission  of  the  contract,  if  it  appears  that 
she  did  not  so  ask  because  of  the  request  of  the  defendant  not  to 
do  so,  he  stating  that  l^o  do  so  would  cause  him  more  injury  than  if 
she  retained  the  property  with  the  abatement  asked  for  by  her. 

Argued  March  6,  1916.  Appeal,  No.  11,  March  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Pike  Co., 
May  T.,  1914,  No.  5,  on  verdict  for  plaintiff  in  case  of 
Ethelyn  P.  Moore  v.  Philip  F.  Fulmer.  Before  Orlady, 
P.  J.,  Hbndbbson,  Kbphabt,  Tbbxlbb  and  Wiluams,  J  J. 
Affirmed. 

Assumpsit  to  recover  part  of  purchase-money  of  real 
estate.    Before  Staples,  P.  J. 

At  the  trial  the  jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  |1,207. 
Vol.  Lxra— 32 
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On  a  rule  for  judgment  non  obstante  veredicto  for  de- 
fendanty  Staples,  P.  J.,  filed  the  following  opinion : 

In  1913,  the  defendant,  Philip  F.  Pulmer,  was  the 
owner  of  a  certain  piece  of  land,  with  buildings  thereon, 
in  the  County  of  Pike,  and  in  a  conversation  '^ith  Gard- 
ner Crane,  he  agreed  to  sell  this  property  for  the  sum  of 
|5,500,  of  which  Mr.  Crane  was  to  receive  |500,  if  he  ob- 
tained a  purchaser  for  the  same ;  and,  upon  Mr.  Crane 
informing  the  plaintiff  Ethelyn  P.  Moore,  of  the  offer 
made  by  Mr.  Fulmer,  and  his  allowing  her  to  make  use 
of  his  information  and  name,  she  called  upon  the  defend- 
ant and  asked  him  at  what  price  he  would  sell  the  prop- 
erty, and  he  said  |7,500.  Whereupon  she  called  his  at- 
tention to  the  offer  previously  made  to  Gardner  Crane, 
and  Mr.  Fulmer,  the  defendant,  admitted  that  he  had 
made  such  an  arrangement,  but  that  since  that  time  he 
had,  at  his  own  expense,  a  well  driven  on  the  place  to  a 
depth  of  three  hundred  sixty  feet,  and  obtained  what 
could  be  reasonably  termed  an  unlimited  supply  of 
water ;  that  the  water  rose  to  within  ninety  feet  of  the 
depth  in  the  casing,  and  fifteen  hundred  gallons  had  been 
pumped  from  that  well  within  one  hour  without  lower- 
ing the  water  in  the  pipe  one  inch ;  that  in  face  of  such 
a  supply  of  water,  he  figured  he  should  have  a  profit  on 
the  driving  of  that  well  in  excess  of  the  price  given  to  Mr. 
Crane.  He  then  said  he  would  be  willing  to  take  |7,000, 
but  that  was  the  limit  of  his  reduction.  After  some 
other  negotiations  between  the  parties,  to  the  effect  that 
Mr.  Fulmer  should  place  the  purchase-price  at  the  |5,000 
he  offered  it  for  to  Mr.  Crane,  and  what  it  actually  cost 
him  to  drive  the  well,  he  agreed  to  the  sum  of  ^,182,  stat- 
ing that  what  the  well  cost  him  was  |1,182. 

Induced  by  these  statements,  Mrs.  Moore,  the  plaintiff, 
was  persuaded  to  buy  the  property  and  she  paid  flOO 
down,  and  almost  immediately  brought  workmen  upon 
the  premises  to  decorate  and  improve  the  house  and  at  or 
about  the  same  time,  made  a  test  of  the  well.  It  was 
soon  discovered  that  the  well  would  not  produce  the 
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water  as  claimed  by  Fulmer,  the  defendant,  and  as  after- 
wards it  turned  out,  failed  as  a  well. 

The  negotiations  not  having  been  concluded,  the  par- 
ties met  and  had  a  considerable  dispute  about  the  matter. 
Fulmer  did  not  seem  to  want  to  put  the  plaintiff  in  the 
same  position  she  waj  before  the  transaction  took  place, 
and  said  if  they  were  placed  in  their  original  positions 
it  would  do  damage  to  his  property,  it  would  receive  a 
black  eye  and  become  valueless  through  the  publicity  of 
the  fact,  that  there  was  no  water  there,  and  it  was  finally 
agreed,  that  title  should  pass  and  Mr.  Fulmer  execute 
and  deliver  a  deed  to  the  plaintiflf,  and  plaintiff  deliver 
a  mortgage  to  Mr.  Fulmer  for  the  sum  of  |5,500;  but 
this  was  in  no  way  to  affect  nor  prejudice  the  parties 
and  that  if  it  turned  out  that  there  was  no  water  upon 
the  property,  Mrs.  Moore,  the  plaintiff,  should  have  the 
right  to  bring  a  suit  against  the  defendant  for  whatever 
damages  she  was  entitled  to.  The  deed  and  mortgage 
were  passed,  some  more  money  paid,  and  it  afterward 
being  certainly  fixed  that  water  was  not  upon  the  prop- 
erty, as  stated,  and  Mrs.  Moore  claiming  that  she  had  the 
right  of  action  or  right  to  defend  against  the  mortgage, 
Mr.  Fulmer  requested  her  to  bring  a  suit  for  her  dam- 
ages, for,  if  she  claimed  a  set-off  against  the  mortgage,  it 
would  put  him  in  a  bad  light,  as  he  had  already  assigned 
it  to  some  one  else. 

We  gather  these  facts  from  the  testimony  of  plaintiff's 
witnesses,  the  defendant,  not  having  offered  any  testi- 
mony. 

As  above  stated,  it  was  admitted  by  the  defendant, 
that  the  water  could  not  be  produced  as  represented  and 
it  was  agreed  by  both  parties,  plaintiff  and  defendant, 
that,  if  the  plaintiff  was  damaged,  she  was  damaged  to 
the  extent  of  |1,207,  and  the  form  of  action  should  not 
prevent  the  plaintiff  from  a  right  to  recover. 

The  court  submitted  to  the  jury  the  question  of 
whether  or  not  the  representations  amounted  to  a  war- 
ranty and  whether  there  was  a  breach  of  the  same,  the 
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plaintiflf  having  declared  for  a  breach  of  warranty  in 
misrepresentation.  The  counsel  for  the  defendant  con- 
tended that  before  the  deed  and  mortgage  passed,  the 
plaintiff  knew  about  the  failure  of  the  water  and  should 
have  rescinded  the  contract.  If  it  were  possible  for  her 
to  have  been  placed  in  the  same  position  that  she  was 
immediately  before  the  contract  was  executed,  it  cer- 
tainly would  have  been  her  duty,  with  knowledge  of  the 
failure  of  the  water,  to  have  rescinded  the  same ;  but  she 
had  made  a  payment  of  flOO,  and  she  had  been  to  con- 
siderable expense  in  the  employment  of  men  to  decorate 
and  improve  the  house  and  in  testing  the  well,  and,  in 
addition,  Mr.  Pulmer,  the  defendant,  was  not  willing  that 
the  contract  should  be  rescinded  and  the  parties  placed 
in  the  same  position  as  they  were  before  it  was  executed ; 
but,  upon  the  contrary,  stated  that  she  should  rely  on 
her  right  to  recover  for  damages,  if  water  could  not  be 
found.  Surely  the  defendant  having  placed  the  plaintiff 
in  this  position,  had  no  right,  afterward,  to  take  excep- 
tion to  it  and  object  to  the  action  as  brought  by  her,  and 
contend  upon  the  contrary,  that  she  ought  to  have  re- 
scinded the  same ;  and  further,  as  above  stated,  he  agreed 
that  he  would  not  complain  as  to  the  form  of  the  action ; 
and,  in  this  light,  we  cannot  understand  how  he  can  take 
advantage  of  the  suit  as  brought  and  claim  that  the  con- 
tract ought  to  have  been  rescinded. 

Did  the  facts  as  proven  establish  a  warranty?  The 
jury  found  that  the  plaintiff  was  induced  to  buy  the 
property  by  reason  of  the  representations  of  the  defend- 
ant as  to  the  amount  of  water  in  the  well,  and  which 
amount,  at  the  time,  she  had  no  means  of  verifying,  and 
the  defendant  stated  that  in  obtaining  this  amount  of 
water,  he  had  been  put  to  the  expense  of  |1,182,  and  that 
was  why  he  increased  the  price  for  the  property. 

A  warranty  of  property  about  to  be  sold  is  *'Any  dis- 
tinct assertion  or  affirmation  as  to  the  quality  or  char- 
acter of  the  thing  to  be  sold,  made  by  the  sellor  during 
the  negotiations  for  the  sale,  which  it  may  reasonably  be 
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supposed  was  intended  to  induce  the  purchase  and  was 
relied  on  by  the  purchaser" :  Amer.  &  Eng.  Enc.  of  Law, 
Vol.  30,  page  136. 

The  defendant  wanted  to  sell  the  property  at  a  price 
considerably  higher  than  what  he  had  a  short  time  previ- 
ously offered  it  for  and  he  stated  that  his  increased  price 
was  because  he  had  expended  the  sum  of  |1,182  in  ob- 
taining water  by  driving  a  well  360  feet  deep  ^nd  which 
would  yield  1,500  gallons  per  hour,  and  stood  in  the  well 
ninety  feet  from  the  surface  and  that  in  the  face  of  such 
a  supply  of  water,  he  was  entitled  to  a  profit  in  the  driv- 
ing of  the  well.  Induced  by  this  representation,  the 
plaintiff  purchased  the  property.  The  means  were  not 
at  hand  to  establish  the  truth  of  defendant's  representa- 
tion. The  plaintiff  took  Mr.  Fulmer's  statement  as  be- 
ing true. 

Was  there  a  breach  of  warranty? 

"Any  substantial  failure  in  the  article  supplied  to  the 
buyer  in  pursuance  of  a  contract  of  sale,  to  come  up  to 
the  quality  of  character  fixed  by  the  warranty  consti- 
tutes a  breach  of  the  warranty  and  proof  of  it  establishes 
the  buyer's  right  to  an  action  therefor" :  Amer.  &  Eng. 
Enc.  of  Law,  Vol.  30,  page  178. 

Defendant  seems  to  have  taken  a  wrong  view  of  the 
law  in  this  case,  and  assuming  that,  because  of  misrepre- 
sentations made  by  the  defendant  the  action  should  have 
been  in  deceit,  the  plaintiff  has  no  right  •to  recover  in  an 
action  for  breach  of  warranty.  It  was  not  contended  at 
the  trial,  that  the  defendant  wilfully  misstated  the  facts, 
but  that  he  stated  facts  which  were  untrue  and  which 
he  might  have  known  were  so  if  he  had  used  diligence 
and  his  own  senses  in  ascertaining  the  truth  as  to  his 
statements,  rather  than  relying  upon  what  he  had  been 
told.  (Citing  Blygh  v.  Samson,  137  Pa.  368;  Jack  v. 
Hixon,  23  Pa.  Superior  Ct.  453 ;  McParland  v.  Newman, 
9  Watts  55;  Weixel  v.  Lennox,  179  Pa.  457.) 

This  case  was  not  one  where  the  plaintiff,  at  the  time 
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of  the  sale,  had  within  her  power  the  means  of  establish- 
ing the  truth  or  falsity  of  defendant's  statements.  A 
pump  had  to  be  erected  to  test  the  well  as  to  the  amount 
of  water  and  it  was  found,  that  it  was  not  there.  The 
facts  were  submitted  to  the  jury,  and  it  found  them  in 
favor  of  the  plaintiff.  It  found  under  the  court's  charge, 
that  the  defendant  made  the  statements  as  to  the  well  and 
the  amount  of  water  it  would  furnish  and  which  state- 
ments were  untrue,  carelessly  and  recklessly  made,  when 
it  was  within  the  power  of  the  defendant  to  have  ascer- 
tained they  were  correct,  and  it  further  found  that  they 
were  made  for  the  purpose  of  selling  the  property  and 
therefore  impliedly  warranted  the  property. 

In  the  light  of  what  we  have  previously  said,  It  is 
unnecessary  for  us  to  comment  any  further  on  the  posi- 
tion of  counsel  for  the  defendant  as  to  the  duty  of  the 
•plaintiff  to  have  cancelled  the  contract,  rescinded  it  or 
brought  an  action  of  deceit.  We  are  clearly  of  the  opin- 
ion, that  there  was  a  warranty,  a  breach  thereof,  that  a 
rescission,  placing  the  parties  in  the  same  situation  they 
were  before  the  contract  was  made,  was  impossible  as 
refused  by  defendant,  and  that  he  himself  requested 
plaintiff  to  wait  until  it  was  fully  ascertained  that  the 
water  could  not  be  furnished  and  then  to  bring  a  suit  for 
damages. 

And  now,  March  18,  1915,  in  accordance  with  the 
aforegoing  opinion,  the  rule  for  judgment  non  obstante 
veredicto  for  defendant  is  discharged. 

Error  assigned  was  in  refusing  judgment  for  defend- 
ant n.  o.  V. 

Henry  Spalding,  with  him  George  R.  Bull,  for  appel- 
lant, cited :  Mahaffey  v.  Ferguson,  156  Pa.  156 ;  Cote  v. 
Christy,  10  Pa.  Superior  Ct.  318 ;  Schmitz  v.  Roberts, 
26  Pa.  Superior  Ct.  472;  Sulkin  v.  Gilbert,  218  Pa.  255. 
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Wilton  A.  Erdman,  for  appellee,  cited :  Tyson  v.  Pass- 
more,  2  Pa.  122;  Miles  v.  Stevens,  3  Pa.  21;  Babcock  v. 
Case,  61  Pa.  427;  Thompson  v.  Chambers,  13  Pa.  Su- 
perior Ct.  213;  Jack  v.  Hixon,  23  Pa.  Superior  Ct.  453; 
Ohio  Valley  Trust  Co.  v.  Allison,  243  Pa.  201;  Erwin  v. 
Myers,  46  Pa.  96 ;  Latta  v.  Hax,  219  Pa.  483. 

Opinion  by  Wiluams,  J.,  July  18, 1916 : 

The  parties  to  this  action  agreed  that  the  form  of  ac- 
tion was  immaterial;  that  the  defendant  had  made  to 
the  plaintiff  certain  representations  respecting  the  water 
supply  that  were  false  and  untrue ;  that  he  did  not  know 
the  facts,  which  he  represented,  of  his  own  knowledge, 
but  had  made  them  from  statements  made  to  him  by 
those  whom  he  had  employed  to  dig  a  well  on  the  prop- 
erty sold,  and  that  he  had  paid  |1,182  for  the  same.  It 
was  also  agreed  that  if  the  plaintiff  was  damaged,  it  was 
to  the  amount  of  f  1,207.  This  left  the  only  question  at 
issue :  Was  the  plaintiff  induced  by  the  representations 
made  by  the  defendant,  to  buy  his  property  for  the  price 
he  agreed  to  sell?  The  plaintiff  testified  and  produced 
other  witnesses  who  testified  to  the  truth  of  her  aver- 
ments, and  there  was  no  testimony  offered  by  the  defend- 
ant. The  court  below  very  clearly  and  distinctly  left  the 
determination  of  this  question  to  the  jury  and  its  verdict 
is  conclusive  of  the  fact. 

The  contention  of  the  appellant,  that  the  appellee 
should  have  asked  for  a  rescission  of  the  contract,  is 
fully  answered  by  the  record,  which  shows  that  she  did 
not  so  ask  because  of  the  request  of  the  appellant  not  to 
do  so;  he  stating  that  to  do  so  would  cause  him  more 
injury  than  if  she  retained  the  property  with  the  abate- 
ment asked  for  by  her  and  given  her  by  the  verdict  of  the 
jury. 

The  opinion  of  the  court  below  on  the  motion  for  judg- 
ment n.  o.  V.  fully,  sustains  its  conclusion  and  no  useful 
purpose  would  be  served  by  a  further  discussion. 

The  assignments  of  error  are  overruled  and  judgment 
afSrmed. 
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Strauss  v.  Mendelsohn,  Appellant. 

Partnership — Participation  in  profits — Intention, 
A  mere  participation  in  the  profits  of  a  business  will  not  make 
the  parties  partners,  inter  se,  whatever  it  may  do  to  third  persons 
unless  they  so  intend. 

In  an  action  of  assumpsit  based  upon  an  agreement  in  writing 
signed  by  the  defendant  alone,  it  appeared  that  defendant  agreed 
in  the  writing  to  pay  to  plaintiff  the  sum  of  thirteen  hundred  dol- 
lars, subject  to  three  conditions:  (1)  that  in  lieu  of  interest  de- 
fendant should  pay  forty  per  cent,  of  the  profits  earned  in  his 
business  provided  the  profits  exceeded  twenty-five  hundred  dollars; 
(2)  that  if  less  than  twenty-five  hundred  was  earned  the  promise 
to  pay  would  be  renewed  for  another  year  on  the  same  terms; 
and  (8)  that  if  the  business  showed  a  loss,  plaintiff  was  to  accept 
another  promise  to  pay  thirteen  hundred  dollars  less  fifteen  per 
cent,  under  the  same  terms  for  another  year.  The  action  was 
brought  after  the  end  of  tiie  second  year  for  thirteen  himdred 
dollars  less  fifteen  per  cent,  the  business  having  resulted  in  a  loss. 
Held,  (1)  that  there  was  no  partnership  between  the  parties  inter 
se;  (2)  that  there  was  no  obligation  by  the  plaintiff  to  wait  longer 
than  a  period  of  two  years;  (3)  that  the  plaintiff  was  entitled  to 
recover  the  amount  claimed  in  the  suit. 

Submitted  Feb.  29,  1916.  Appeal,  No.  327,  Oct.  T., 
1915,  by  defendant,  from  order  of  C.  P.  No.  2,  Phila- 
delphia Co.,  March  T.,  1915,  No.  4546,  making  absolute 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  in  case  of  Clara  Strauss  v.  Charles  J.  Mendel- 
sohn. Before  Orlady,  P.  J.,  Hbndbrson,  Hbad,  Kep- 
HART,  Trbxlbr  and  Williams,  JJ.    Affirmed. 

Assumpsit  for  money  loaned. 

Prom  the  record  it  appeared  that  the  claim  was  for 
thirteen  hundred  dollars  less  fifteen  per  cent.,  and  that 
suit  was  brought  on  May  10, 1915.  The  action  was  based 
on  an  agreement  in  writing  which  was  as  follows : 
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CHARLES  J.  MENDELSOHN, 

maker  of  the 

BUILT  TO  PIT 

:  Cloaks  and  Suits 

153  N.  Tenth  St.,  Philadelphia,  Pa. 

January  1, 1913. 
April  15, 1914, 1  promise  to  pay  Clara  Strauss  thirteen 
hundred  (|1300)  dollars  upon  the  terms  and  conditions 
following  to  wit : 

1.  In  place  of  paying  interest  on  the  above  amount  I 
agree  to  give  Clara  Strauss  forty  (40)  per  cent,  of  the 
profits  earned  by  my  business  known  as  Charles  J.  Men- 
delsohn provided  the  profits  earned  shall  exceed  |2,500. 
Prom  this  profit  I  shall  for  valuable  consideration  de- 
duct the  sum  of  five  hundred  (|500)  dollars  to  be  put 
back  into  the  business. 

2.  In  the  event  of  the  aforesaid  business  showing  a 
profit  of  less  than  |2,500  I  agree  and  Clara  Strauss  by 
the  acceptance  of  this  agrees  to  accept  another  promise 
to  pay  on  the  same  terms  and  conditions  for  another 
year. 

3.  In  the  event  of  the  aforesaid  business  showing  a  loss 
I  agree  and  Clara  Strauss  by  the  acceptance  of  this 
agrees  to  accept  another  promise  to  pay  1300  dollars  less 
15  per  cent,  upon  the  same  terms  and  conditions  for  an- 
other year.  Charles  J.  Mendelsohn. 

The  case  turned  upon  the  construction  of  the  written 
instrument. 

The  court  made  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Error  assign'ed  was  the  order  of  the  court. 

Leo  G.Bemheimer,  Joseph  n.8undheim  and  I. Lusher 
Oreenberg,  for  appellant. — ^Under  this  agreement  the 
plaintiff  became  the  partner  of  the  defendant,  first,  as  to 
creditors,  at  least  to  the  extent  of  her  investment;  and 
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second^  as  to  the  defendant  to  the  extent  of  sharing  the 
profits  and  losses  of  the  business :  Wessels  v.  Weiss,  66 
Pa.  490;  Edwards  v.  Tracy,  62  Pa.  374;  Poundstone  v. 
Hamberger,  139  Pa.  319;  Lord  v.  Proctor,  7  Philadel- 
phia 630;  Com.  v.  Arnheim,  3  Pa.  Superior  Ct.  104. 

Henry  Arronson  and  Louis  Winkleman,  for  appellee. 

Opinion  by  Tbexlbr,  J.,  July  18, 1916 : 

The  court  below  entered  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense.  It  was  admitted  by  both 
sides  that  the  case  must  be  determined  upon  the  construc- 
tion of  Exhibit  "A,"  forming  part  of  the  plaintiffs  state- 
ment of  claim  and  which  appears  in  the  reporter's  notes. 
It  will  be  observed  that  the  first  clause  in  the  agreement 
is  a  definite  promise  to  pay  to  the  plaintiff  the  sum  of 
|1,300.00.  To  this  promise  there  are  three  conditions 
annexed.  The  first  is  that  instead  of  paying  interest  on 
the  amount,  the  defendant  promised  to  pay  to  the  plain- 
tiff 4:0%  of  the  profits  earned  by  the  business  in  which  he 
was  engaged  provided  the  profits  exceeded  |2,500.00,  and 
that  1500.00  of  the  profits  was  to  be  put  back  in  the  busi- 
ness. The  second  condition  was  that  if  less  than  |2,- 
500.00  was  earned  in  the  business,  the  promise  to  pay  was 
to  be  renewed  for  another  year  on  the  same  terms  and 
conditions,  and  the  third  condition  was  that  if  the  busi- 
ness showed  a  loss  plaintiff  agreed  to  accept  another 
promise  to  pay  the  |1,300.00  less  15%  on  the  same  terms 
and  conditions  for  another  year. 

A  large  part  of  the  discussion  in  the  paper  books  is 
devoted  to  the  question  as  to  whether  this  agreement 
constitutes  a  partnership.  It  will  be  observed  that  it  is 
not  signed  by  both  parties.  It  is  but  a  promise  on  the 
part  of  the  defendant  to  pay,  depending  upon  the  success 
of  the  business,  a  certain  sum  in  lieu  of  interest.  There 
is  nothing  in  the  agreement  which  indicates  that  the 
plaintiff  is  to  be  a  partner  in  the  business.  Whether  it 
has  that  effect  as  far  as  the  creditors  of  the  defendant  are 
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concerned  is  not  involved  in  the  present  controversy.  A 
mere  participation  in  the  profits  of  a  business  will  not 
make  the  parties  partners,  inter  se,  whatever  it  may  do 
to  third  persons,  unless  they  so  intended :  Kaufmann  v. 
Kaufmann;  222  Pa.  58  (68) .  It  appeared  by  the  pleadings 
that  the  business  of  the  defendant  was  conducted  at  a 
loss.  His  promise  to  pay  on  April  15,  1914,  under  the 
third  clause  of  the  agreement  was  continued  for  the 
period  of  another  year  and  the  amount  of  the  sum  to  be 
paid  was  reduced  by  15%.  We  cannot  construe  the 
agreement  as  indicating  that  there  was  any  obligation  on 
the  part  of  the  plaintiff  to  wait  longer  than  a  period  of 
two  years.  The  promise  to  accept  an  extension  of  the 
time  was  for  another  year  and  at  the  expiration  of  said 
year  the  promise  to  pay  became  absolute.  In  other 
words,  on  the  15th  of  April,  1915,  the  promise  to  pay 
the  11,300.00  less  the  15%  became  absolute.  Suit  was 
brought  May  10,  1915.  We  think  the  learned  judge  of 
the  lower  court  was  fully  justified  under  the  pleadings 
in  entering  judgment  for  the  plaintiff.  As  the  agree- 
ment of  the  parties  was  in  writing  and  the  facts  as  dis- 
closed by  the  pleadings  are  undisputed,  the  same  conclu- 
sion would  have  necessarily  followed  upon  trial  of  the 
case. 

Assignments  of  error  are  overruled.     Judgment  af- 
firmed. 


Daley  v.  Beed,  Appellant 

Mines  and  mining — Coal  lease — Option — Contract — Damages. 

The  owners  of  coal  land  executed  a  writing  by  which  they  gave 
to  other  persons  ''the  option  to  lease  on  or  before  April  1,  1912,  all 
of  the  coal  underlying  the  land"  at  a  certain  rate  per  ton  royalty. 
The  lease  further  provided  that  "the  parties  of  the  second  part 
agree  to  bore  and  thoroughly  test  the  said  proi)erty  within  six 
months  from  the  date  hereof,  and  within  one  year  erect  a  breaker." 
The  tests  were  made  by  the  parties  of  the  second  part  and  they 
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demanded  a  lease  from  the  owners  before  the  expiration  of  the  year, 
and  within  a  time  sufficient  to  build  the  breaker.  The  lease  was 
refused  without  any  proper  reason,  and  the  owners  subsequently 
leased  the  coal  to  another  person  for  a  larger  royalty.  Held,  that  an 
action  would  lie  against  the  owners  for  a  breach  of  the  contract, 
and  that  they  were  liable  in  compensatory  damages  to  the  party 
injured. 

Argued  March  6,  1916.  Appeal,  No.  28,  March  T., 
1916,  by  defendants,  from  judgment  of  C.  P.  Luzerne 
Co.,  Feb.  T.,  1913,  No.  18,  on  verdict  for  plaintiflf  in  case 
of  John  Daley,  et  al.,  v.  William  Reed,  et  al.  Before 
Orlady,  p.  J.,  Henderson,  Kbphart,  Trbxler  and  Wil- 
liams, JJ.    Affirmed. 

Assumpsit  for  breach  of  an  option  to  lease  coal.  Be- 
fore Woodward,  J. 

The  facts  are  stated  in  the  opinion  of  the  Sui)erior 
Court. 

Verdict  and  judgment  for  plaintiflf  for  |1,000.  De- 
fendant appealed. 

Errors  assigned  were  various  instructions. 

E.  A.  Brennan,  with  him  M.  J,  Mulhall,  for  appellants. 
— In  the  absence  of  fraud,  when  a  contract  contains  con- 
current conditions,  and  mutual  and  dependent  cove- 
nants, performance  by  one  party  or  readiness  to  perform, 
must  be  shown  before  he  can  charge  the  other  with  a 
breach,  and  without  a  breach,  there  can  be  no  ground  for 
rescission  of  the  contract :  Wilson  v.  Bicknell,  170  Mass. 
259;  Bank  of  Columbia  v.  Hagner,  1  Peters  (26  U.  S.) 
455;  Tiernan  v.  Holland,  15  Pa.  429;  Eberz  v.  Heisler, 
12  Pa.  Superior  Ct.  388;  Slater  v.  Emerson,  19  How. 
(60  U.S.)  224. 

In  an  action  for  damages  for  breach  of  a  written  con- 
tract to  convey  real  estate,  in  the  absence  of  fraud,  the 
measure  of  damages  is  the  price  paid  together  with  the 
expense  incurred  on  the  faith  of  the  bargain :  Hosack  v. 
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Crill,  18  Pa.  Superior  Ct.  90;  Dorr  v.  Reynolds,  26  Pa. 
Superior  Ct.  139;  Hertzog  v.  Hertzog,  34  Pa.  418;  Har- 
ris V.  Harris,  70  Pa.  170;  Dumars  v.  Miller,  34  Pa.  319; 
Glasse  v.  Stewart,  32  Pa.  Superior  Ct.  385 ;  Haney  v.  Hat- 
field, 241  Pa.  413. 

E.  J.  Mullen,  with  him  John  McOahren,  for  appellees, 
cited :  Barnes  v.  Rea,  219  Pa.  279 ;  Hocking  v.  Hamilton, 
158  Pa.  107;  Hampton  v.  Speckenagle,  9  S.  &  R.  211; 
Keck  V.  Bieber,  148  Pa.  645 ;  Bitner  v.  Brough,  11  Pa. 
127;  Maeson  v.  Kaine,  67  Pa.  126;  Bartram  v.  Hering, 
18  Pa.  Superior  Ct  395. 

Opinion  by  Tbbxler,  J.,  July  18, 1916  : 

The  plaintiffs  were  given  "the  option  to  lease  on  or  be- 
fore April  1, 1912,  all  the  coal  underlying  the  land  of  the 
defendants  containing  eighty-four  acres^^  at  twenty-three 
cents  per  ton  royalty.  The  last  clause  of  the  written 
agreement  furnishes  the  subject  of  the  contention  be- 
tween the  parties.  It  reads  as  follows:  "In  consider- 
ation of  all  the  foregoing  the  parties  of  the  second  part 
agree  to  bore  and  thoroughly  test  the  said  property  with- 
in six  months  from  the  date  hereof,  and  within  one  year 
erect  a  breaker  or  building  for  the  preparation  of  coal 
for  market,  and,  if  said  lessees  take  advantage  of  this 
option,  they  agree  to  pay  a  minimum  rental  or  royalty  of 
not  less  than  five  hundred  (f 500.00)  dollars  a  year  in 
monthly  installments  of  |41.66,  payable  on  the  first  day 
of  each  month." 

The  plaintiffs  made  the  test  required  by  the  contract, 
but  defendants  refused  to  execute  the  lease  and  plaintiffs 
brought  suit  for  damages  for  the  breach  of  contract. 
That  matter  was  submitted  to  the  jury  by  the  court  and 
was  decided  in  plaintiffs'  favor. 

The  only  other  matter  which  it  is  claimed  prevents 
recovery  is  that  the  plaintiffs  did  not  erect  the  breaker 
referred  to  in  the  agreement.  They  demanded  a  lease 
from  the  defendant  before  the  expiration  of  tho  year. 
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This  was  within  the  terms  of  the  agreement.  They  had 
the  right  to  exercise  the  option  on  or  before  April  1, 1912. 
The  defendants  refused  to  give  them  the  lease.  At  the 
trial  several  reasons  were  assigned  for  this  action  but 
there  was  enough  in  the  evidence  to  show  that  the  real 
reason  was  that  the  defendants  were  dissatisfied  with 
their  bargain  and  desired  more  royalty.  Subsequently, 
they  leased  the  property  to  another  party  at  an  advance 
of  ten  cents  per  ton.  At  the  time  they  declined  to  exe- 
cute the  lease,  there  was  sufficient  time  within  the  year 
to  erect  the  breaker,  and  the  court  below  correctly  held 
as  there  was  an  absolute  refusal  by  the  defendants  to  ful- 
fil the  bargain,  if  the  jury  found  such  refusal  was  arbi- 
trary and  not  founded  upon  any  legitimate  reason,  the 
plaintiffs  were  released  from  the  obligation  to  erect  a 
breaker  to  handle  coal  which  they,  by  the  act  of  the  de- 
fendants, were  not  permitted  to  mine.  The  jury  found 
for  the  plaintiffs  upon  the  merits.  We  find  nothing  in 
the  case  in  this  regard,  that  calls  for  our  interference. 

The  only  remaining  question  that  is  raised  is  that  of 
damages.  The  defendants  had  in  the  opinion  of  the  jury 
as  shown  by  their  verdict,  no  legal  reason  for  refusing  to 
carry  out  their  contract.  Having  arbitrarily  and  with- 
out reasonable  excuse  refused  to  comply  with  their  bar- 
gain, the  plaintiffs  are  entitled  to  compensatory  dam- 
ages for  the  loss  of  their  bargain :  Bartram  v.  Hering, 
18  Pa.  Superior  Ct.  395.  There  was  sufficient  in  the  case 
to  show  that  the  defendants  acted  in  bad  faith.  The  ques- 
tion  of  bad  faith  was  not  elaborated  on  by  the  court  in 
his  charge,  but  neither  side  asked  for  fuller  instructions. 
It  was  referred  to  in  the  third  point  submitted  by  the  de- 
fendants and  the  point  was  affirmed.  We  may  presume 
that  the  point  embraced  all  that  was  desired  by  the  de- 
fendants in  this  respect 

Assignments  of  error  are  overruled.  Judgment  af- 
firmed. 
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Galashevsky,  Appellant,  v.  Camden  Fire  Insur- 
ance Association. 

Practice,  C.  P. — Affidavit  of  defense — Affidavit  by  representative 
of  corporation — Rules  of  court. 

Where  a  rule  of  court  provides  that  where  a  defendant  is  a  cor- 
poration the  affidavit  of  defense  **may  be  made  by  the  principal 
officer,  or  any  agent,  or  employee  having  knowledge  of  the  necessary 
facts,"  an  affidavit  is  insufficient  which  merely  avers  that  deponent 
^'special  agent  of  the  above  named  defendant,  having  knowledge  of 
the  necessary  facts  hereinafter  set  forth,"  and  concludes,  "as  to 
such  of  the  facts  as  are  hereinabove  stated,  and  of  which  the  affiant 
has  been  informed,  he  verily  believes  the  same  to  be  true,  and 
expects  to  be  able  to  prove  the  same  upon  the  trial  of  this  case." 

Such  an  affidavit  is  insufficient  because  the  deponent  does  not 
aver  that  he  is  an  officer  of  the  association,  or  define  the  scope  of 
his  agency,  or  give  any  reason  why  it  was  not  made  by  an  officer 
of  the  company ;  and  because  he  fails  to  specify  what  facts  were  of 
his  own  knowledge,  and  what  are  from  information,  and  does  not 
state  what  knowledge  or  opportunities  for  knowledge  he  had  of  the 
matters  set  up. 

Argued  March  9,  1916.  Appeal,  No.  36,  March  T., 
1916,  by  plaintiff,  from  order  of  C.  P.  Lackawanna  Co., 
Oct.  T.,  1915,  No.  1024,  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  case  of 
Joseph  Galashevsky  v.  Camden  Fire  Insurance  Associ- 
ation of  Camden,  N.  J.  Before  Orlady,  P.  J.,  Hender- 
son, Kbphart,  Trbxler  and  Williams,  JJ.    Reversed. 

Assumpsit  on  a  policy  of  flre  insurance. 
Rule  for  judgment  for  want  of  a  sufficient  .affidavit  of 
defense. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  discharging  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Harry  Needle,  for  api>ellant 
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H.  C.  Reynolds,  for  appellee  . 

Pbb  Curiam,  July  18,  1916 : 

Rule  15,  of  the  court  in  which  this  case  was  heard,  as 
applied  to  affidavits  of  defense  filed  by  defendant  cor- 
porations, provides,  "If  the  defendant  be  a  corporation, 
the  affidavit  may  be  made  by  the  principal  officer,  or  any 
agent,  or  employee,  having  knowledge  of  the  necessary 
facts." 

The  affidavit  of  defense  filed,  avers  that  "John  S.  Luce, 
special  agent  of  the  above  named  defendant,  having 
knowledge  of  the  necessary  facts  hereinafter  set  forth,*' 
and  concludes,  "as  to  such  of  the  facts  as  are  here- 
inabove stated,  of  which  the  affiant  has  been  informed, 
he  verily  believes  the  same  to  be  true  and  expects  to  be 
able  to  prove  the  same  upon  the  trial  of  this  case.'* 

A  court,  without  doubt,  is  the  best  interpreter  of  its 
own  rules,  and  its  construction  of  them  ought  to  be 
authoritative :  Citizens  Nat  Gas  Co.  v.  Gas  Co.,  210  Pa. 
137.  Following  the  practice  in  the  court,  the  affidavit 
was  held  to  be  sufficient  in  this  resi)ect  The  effect  to  be 
given  to  the  quoted  rule  of  court  has  been  recently  con- 
sidered in  an  opinion  by  Henderson,  J.,  in  Yeier  v.  Han- 
over Ins.  Co.,  63  Pa.  Superior  Ct.  258,  and  the  standard  re- 
quired by  the  Supreme  Court  in  Wakely  v.  Sun  Ins.  Of- 
fice of  London,  246  Pa.  268,  followed  as  of  binding  au- 
thority. It  is  not  necessary  to  repeat  what  is  therein 
stated.  The  affidavit  in  this  case  is  made  by  one  who 
styles  himself  as  the  special  agent  of  the  defendant,  but 
he  does  not  aver  that  he  is  an  officer  of  the  association,  or 
define  the  scope  of  his  agency  to  embrace  the  authority  or 
duty  to  make  the  affidavit,  nor  give  any  reason  why  it  is 
not  made  by  an  officer  of  the  corporation  whose  agent 
he  is. 

While  he  avers  material  facts,  he  "does  not  disclose 
what  knowledge  or  opportunities  for  knowledge  he  had  of 
the  matters  set  up."  He  avers  generally  that  "as  to  the 
facts  set  forth  hereinabove,  which  are  of  his  own  knowl- 
edge, they  are  true  and  correct,  and  as  to  such  facts  here- 
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inabove  set  forth  as  are  from  information  he  verily  be- 
lieves the  same  and  expects  to  be  able  to  prove  such  facts 
upon  the  trial  of  the  cause"  but  he  fails  to  specify  the 
facts  to  be  "of  his  own  knowledge'^  and  those  which  "are 
from  information." 

In  following  the  decision  of  Wakely  v.  Ins.  Co.  the 
judgment  is  reversed,  and  the  record  remitted  to  the 
court  below  with  direction  to  enter  judgment  against  the 
defendant  for  such  sum  as  to  right  and  justice  belong  un- 
less other  legal  or  equitable  cause  be  shown  to  the  court 
below  why  such  judgment  should  not  be  entered. 


Spencer  v.  Carlisle  Borough,  Appellant. 

Sewers — Boroughs-r-A  lley — Damages, 

In  an  action  against  a  borough  to  recover  damages  to  land  re- 
sulting from  the  laying  of  a  sewer  in  a  portion  of  an  alley  owned  by 
the  plaintiff  in  fee,  the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  property  before  and  after  the  injury. 

In  such  a  case  where  the  defendant  secured  a  release  from  the 
persons  having  the  right  of  way  over  the  alley,  but  constructed  the  ' 
sewer  without  filing  a  bond,  and  the  plaintiff  testifies  from  an  ^'in- 
ward  conviction"  that  the  property  was  injured  to  the  extent  of 
five  hundred  dollars,  and  another  witness  for  plaintiff  testified 
that  a  portion  of  the  land  was  injured  to  that  amount,  but  that  the 
whole  property  would  bring  as  much  afterwards  as  before  the  in- 
jury, it  is  reversible  error  for  the  court  to  leave  to  the  jury  the 
questions  of  compensatory  damages  and  of  punitive  damages. 

Deeds — Boundary — Street 

In  a  conveyance  designating  a  street  as  a  boundary,  it  is  always 
open  to  proof  to  show  that  the  street  was  unopened  and  unused,  and 
therefore  the  grantor's  right  was  limited  to  the  edge  of  a  side  of 
the  street.  If  there  arises  any  question  tm  to  the  facts  as  to  whether 
the  street  was  open  or  not  at  the  time  of  the  conveyance,  the  matter 
must  be  left  to  the  jury. 

Argued  May  13, 1916.   Appeal,  No.  16,  March  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Cumberland  Co., 
Vol.  Lxm— -33 
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Sept  T.,  1914,  No.  248,  on  verdict  for  plaintiflf  in  case  of 
Margaret  Spencer  v.  Carlisle  Borough.  Before  Orlady, 
P.  J.,  Henderson,  Kbphabt,  Trexlbb  and  Williams, 
JJ.    Reversed. 

Trespass  to  recover  damages  for  injuries  to  an  alley. 
Before  Sadler,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  facts. 

Verdict  and  judgment  for  plaintiff  for  |200.  Defend- 
ant appealed. 

Error  assigned,  amongst  others,  was  in  submitting  the 
case  to  the  jury. 

E,  M.  Biddle,  Jr.,  for  appellant. — Plaintiff  showed 
only  nominal  damages :  Hankey  v.  Philadelphia  Co.,  5 
Pa.  Superior  Ct.  148 ;  Hare  v.  Ry.  Co.,  10  Pa.  Superior 
Ct.  647;  Thompson  v.  Citizens  Traction  Co.,  181  Pa. 
131;  Rider  v.  York  Haven  Water  &  Power  Co.,  251  Pa. 
18;  Pittsburgh,  Etc.,  Ry.  Co.  v.  Vance,  115  Pa.  325; 
Hewitt  V.  R.  R.  Co.,  19  Pa.  Superior  Ct.  304;  Shimer 
Easton  v.  Ry.  Co.,  205  Pa.  648;  Schuylkill  River,  Etc., 
R.  R.  Co.  V.  Stocker,  128  Pa.  233;  Gorgas  v.  P.  H.  &  P. 
R.  R.  Co.,  215  Pa.  501 ;  Jones  v.  Erie,  Etc.,  R.  R.  Co.,  151 
Pa.  30;  Willock  v.  Beaver  Val.  R.  R.  Co.,  222  Pa.  590. 

Exemplary  damages  were  not  allowable:  Rider  v. 
Power  Co.,  251  Pa.  26;  Keil  v.  Chartiers,  Etc.,  Gas  Co., 
131  Pa.  466 ;  Rider  v.  Power  Co.,  251  Pa.  22 ;  Hankey  v. 
Philadelphia  Co.,  5  Pa.  Superior  Ct.  153;  Hare  v.  Ry. 
Co.,  10  Superior  Ct.  647;  Thompson  v.  Traction  Co.,  181 
Pa.  131. 

J.  W.  Wetzel,  for  appellee. 

Opinion  by  Trexlbr,  J.,  July  18, 1916: 

The  plaintiff  claimed  the  fee  in  the  land  to  the  centre 
line  of  a  private  alley  through  which  the  Borough  of  Car- 
lisle, without  filing  a  bond,  laid  a  sewer,  the  sewer  being 
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on  her  portion  of  the  alley.  She  brought  this  action  of 
trespass  to  recover  damages.  The  damages,  if  any,  are 
permanent.  The  test  of  the  amount  of  her  injury  is  the 
difference  between  the  value  of  her  property  before  and 
after  the  injury.  The  depreciation  of  the  value  of  the 
land  is  the  proper  measure  of  damages :  Wagner  v.  Pur- 
ity Water  Co.,  241  Pa.  328  (334) ;  Rider  v.  York  Haven 
W.  &  P.  Co.,  251  Pa.  18.  There  were  two  witnesses  who 
testified  as  to  the  amount  of  her  damages.  The  plaintiff 
herself  stated  that  she  fixed  her  damages  at  fSOO.OO  but 
admitted  the  only  basis  for  her  judgment  was  "an  inward 
conviction  that  the  proi)erty  was  damaged  and  that  was 
practically  all  she  had  to  support  her  estimate."  The 
other  witness  testified  to  the  same  amount  but  had  the 
wrong  basis  for  his  conclusion.  He  limited  the  damages 
to  the  comer  property  forming  part  of  plaintiff's  land, 
but  stated  that  the  whole  property  would  bring  as  much 
now  as  before  the  injury.  He  had  no  right  to  put  his 
estimate  on  a  selected  portion :  Real  Estate  Invest  Co.'s 
Assigned  Est.,  215  Pa.  50.  His  estimate  on  the  whole 
property  before  the  injury  was  |4,000.00  to  |5,000.00 
and  after  the  injury  he  said  it  would  bring  more  than 
that  amount.  No  wonder  that  with  such  testimony  the 
court  expressed  a  doubt  as  to  its  value  and  stated,  "The 
testimony  of  these  two  witnesses  taken  as  a  whole  was 
not  entitled  to  much  weight  in  fixing  the  amount  of  the 
alleged  depreciation,  indeed  if  it  showed  satisfactorily 
any  to  have  been  suffered."  There  was  no  evidence  in  the 
case  to  sustain  a  verdict  in  favor  of  the  plaintiff,  except 
for  nominal  damages.  There  were  no  facts  in  the  case 
to  which  the  jury  could  apply  the  rule  laid  down  by  the 
court  "that  the  damages  were  the  difference  in  value  of 
the  property  prior  to  the  installation  of  the  sewer  and 
what  it  would  bring  in  the  market  at  the  present  time." 

The  court  affirmed  the  point  submitted  by  the  plaintiff 
th^t  "If  the  jury  find  that  the  defendant  installed  said 
sewer  line  wilfully,  without  consent,  and  without  proper 
inquiry,  the  damages  may  be  exemplary  or  punitive." 
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When  torts  are  committed  wilfully,  maliciously  or  so 
negligently  as  to  indicate  a  wanton  disregard  for  the 
rights  of  others,  punitive  damages  may  be  awarded: 
Pittsburgh,  Etc.,  Ry.  Co.  v.  Lyon,  123  Pa.  140.  Such 
damages  are  allowed  upon  the  theory  that  the  offender 
has  wilfully,  maliciously  or  wantonly  disregarded  the 
rights  of  the  complaining  party.  Such  conduct  will  not 
be  presumed  and  there  must  be  evidence  from  which  such 
inference  may  be  reasonably  drawn:  Rider  v.  York 
Haven  W.  &  P.  Co.,  251  Pa.  18.  There  were  no  facts  in 
this  case  showing  that  the  action  on  the  part  of  the  bor- 
ough was  such  as  called  for  punitive  damages.  The 
borough  secured  a  release  from  the  person  having  a  right 
of  way  over  the  alley.  Evidently  the  officers  of  the 
borough  thought  it  sufficient  to  deal  with  the  party 
whom  they  assumed  had  possession  of  the  property. 
There  is  certainly  an  entire  absence  of  any  high  handed 
proceeding  in  the  matter  and  no  fact  is  disclosed  from 
which  an  inference  of  malice  might  be  drawn.  If  gener- 
ally, as  stated  above,  there  is  no  presumption  of  such 
conduct  this  rule  must,  with  greater  force,  apply  to  the 
officers  of  the  borough  who  are  charged  with  the  man- 
agement of  public  affairs  and  whose  actions  are  intended 
for  the  good  of  the  community.  We  think  both  as  to  the 
questions  of  compensatory  damages  and  punitive  dam- 
ages, the  court  was  wrong  in  submitting  the  question  to 
the  jury. 

The  plaintiff  claims  title  to  the  centre  of  the  alley  as 
an  abutter.  The  deed  to  her  ancestor  calls  for  the  alley 
as  one  of  the  boundaries  of  the  property.  The  appellant 
contends  that  the  call  of  the  deed  determined  the  bound- 
ary of  her  estate  and  that  she  had  no  title  to  the  fee  in 
the  alley.  The  court  decided  that  "the  alley  is  an  open 
one.''  As  this  case  goes  back  for  retrial,  we  call  atten- 
tion to  the  fact  that  in  a  conveyance  designating  a  street 
as  a  boundary,  it  is  always  open  to  proof  to  show  that  the 
street  was  unopened  and  unused  and  therefore  the  crran- 
tor's  right  was  limited  to  the  edge  of  the  side  of  the 
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Street.  The  conditions  on  the  ground  at  the  time  of  the 
conveyance  must  be  considered  in  order  to  ascertain  the 
real  Intention  of  the  grantor.  If  there  arises  any  ques- 
tion as  to  the  facts  as  to  whether  the  alley  was  open  or 
not  at  the  time  of  the  conveyance,  the  matter  must  be 
left  to  the  jury :  Opinion  of  Kephabt,  J.,  in  Bhoads  v. 
Walter,  61  Pa.  Superior  Ct.  43.  See  Pitzell  v.  Phila- 
delphia,  211  Pa.  1. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


Hoover  v.  Reichardj  Appellant. 

Negligence — Auiomohiles — Collision — Case  for  jury. 

In  an  action  to  recover  damages  for  personal  injuries  sustained 
in  a  head-on  collision  between  two  automobiles,  the  case  is  for  the 
jury  where  the  testimony  of  the  plaintiff  and  his  witnesses,  although 
directly  contradicted  by  the  defendant  and  his  witnesses,  was  in 
effect  that  the  plaintiff  was  driving  his  car  along  the  south  side  of  a 
road,  which  was  the  right  side,  and  that  defendant  approached  from 
the  opposite  direction  on  the  same  side  of  the  road  at  a  high  rate 
of  speed,  and  ran  into  plaintiff's  machine. 

The  mere  fact  that  a  person  was  running  an  automobile  on  the 
right  side  of  a  road  does  not  determine  the  presence  or  absence  of 
negligence.  The  right  of  a  traveler  to  occupy  any  part  of  a  road 
is  not  absolute  and  continuously  exclusive  as  to  others  lawfully 
upon  the  highway;  he  is  charged  with  the  duty  of  exercising  ordi- 
nary care  according  to  the  circumstances. 

A  witness  in  an  automobile  accident  case  who  has  testified  that 
be  had  run  automobiles  thousands  of  miles  and  had  been  in  several 
races,  and  had  observed  several  accidents,  is  not  qualified  as  an 
expert  to  answer  a  question  as  follows :  ^ Vhat  would  be  the  result 
in  reference  to  the  position  of  the  cars  if  cars  approaching  each 
other  in  the  manner  as  appears  in  the  case  were  to  come  in  con- 
tact!" 

In  such  a  case  it  is  not  error  for  the  court  to  refuse  an  offer  to 
prove  that  twelve  hours  after  the  accident  happened,  a  witness 
went  to  the  scene  of  the  accident  for  the  purpose  of  removing  de- 
fendant's car,  and  found  tracks  corresponding  to  the  size  of  those 
made  by  plaintiff's  car,  and  which  led  across  from  the  south  side 
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of  the  road  to  the  place  where  defendant's  car  was  standing.  The 
mere  circumstance  of  a  tire  on  a  much-traveled  highway  making 
a  certain  track  that  may  have  been  the  width  of  the  tires  of  plain- 
tiff's car,  is  not  sufficient  identification  to  send  such  evidence  to 
the  jury. 

Argued  March  13,  1916.  Appeal,  No.  15,  March  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  York  Co., 
Oct.  T.,  1914,  No.  44,  on  verdict  for  plaintiff  in  case  of 
George  W.  Hoover  v.  J.  F.  Reichard.  Before  Oblady, 
P.  J.,  Henderson,  Kbphabt,  Trexler  and  Williams, 
JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries  and 
injuries  to  an  automobile.    Before  Wanner,  P.  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  |134.  Defend- 
ant appealed. 

Errors  assigned  were  (1)  answer  to  point  quoted  in 
the  opinion  of  the  Superior  Court;  (2,  3)  rulings  on  evi- 
dence referred  to  in  the  opinion  of  the  Superior  Court. 

W.  F.  Bay  Stewart,  with  him  W.  A.  Miller  and  Fred- 
erick B.  Gerher,  for  appellant. 

Harvey  A.  Gross,  for  api>ellee. 

Opinion  by  Trexler,  J.,  July  18, 1916  : 

This  case  arises  by  reason  of  a  collision  which  occurred 
between  two  automobiles  going  in  opposite  directions. 
The  plaintiff  testified  that  he  was  driving  his  auto  along 
the  south  side  of  the  turnpike  which  was  the  right  side 
and  that  defendant  approached  from  the  opposite  di- 
rection on  the  same  side  of  the  road  at  a  high  rate  of 
speed  and  ran  into  his  machine.  The  defendant  and  his 
witnesses  denied  the  story  entirely.  Between  the  two 
sets  of  witnesses  there  was  irreconcilable  difference.   The 
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matter  n^essarilj  had  to  be  left  to  the  jury.  The  point 
urged  in  support  of  a  motion  for  a  new  trial  that  there 
was  not  sufficient  evidence  in  the  case  to  support  the 
verdict  is  not  tenable.  The  trial  court  declined  to  grant 
a  new  trial  and  that  was  a  question  within  his  sound 
discretion :  Com.  v.  Filer,  249  Pa.  171  (178) .  There  was 
certainly  no  abuse  of  it  in  this  case.  All  the  i)eople  in 
plaintiflPs  machine  testified  that  he  was  on  the  right  side 
of  the  road  and  that  tlie  defendant  was  on  the  same  side. 
Defendant's  witnesses  testified  to  an  exactly  contrary 
state  of  facts. 

The  following  point  was  submitted  to  the  court:  "If 
the  jury  find  from  the  evidence  that  the  defendant  was 
running  his  machine  on  the  north  side  of  the  turnpike 
at  the  time  of  the  accident,  then  he  was  on  that  part  of 
the  road  which  he  had  a  right  to  occupy,  and  the  verdict 
of  the  jury  must  be  for  the  defendant"  This  was  an- 
swered in  the  following  manner :  "This  point  is  affirmed 
as  to  the  defendant's  right  to  occupy  the  north  side  of 
the  road ;  but  whether  or  not  theVerdict  must  be  for  the 
defendant,  depends  upon  whether  or  not  on  the  whole 
evidence  the  defendant  was  guilty  of  any  negligence  at- 
the  time  of  this  accident,  which  under  the  circumstances 
made  him  legally  liable  for  the  plaintifif's  injury  and 
loss  from  the  accident."  The  court  was  right  in  not 
unqualifiedly  affirming  the  point.  The  mere  fact  that 
defendant  was  o^  the  right  side  of  the  road  does  not 
determine  the  presence  or  absence  of  negligence.  There 
is  no  law  that  allows  one  who  is  on  that  side  of  the  road 
to  run  down  anything  in  his  path.  The  place  usually  oc- 
cupied by  vehicles  is  the  center  of  the  road.  When  they 
are  about  to  pass,  each  one  is  required  under  the  rules  of 
the  road  ai?  well  as  under  the  statute  to  pass  to  the  right. 
Each  party  must  reasonably  regulate  his  speed  so  as  to 
allow  the  other  to  turn  out.  When  two  vehicles  are  ap- 
proaching each  other  as  in  this  case,  the  one  at  ten  miles 
per  hour  and  the  other  at  forty  and  the  latter  collides 
with  the  former,  it  is  certainly  not  conclusive  of  the  exer- 


Digitized  by  VjOOQIC 


520  HOOVER  v.  REICHARD,  Appellant. 

Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
cise  of  proper  care  to  show  that  the  vehicle  goihg  at  the 
rapid  rate  was  on  the  right  side  of  the  road.  The  jury 
could  under  such  circumstances  readily  conclude  that 
the  rate  of  speed  of  the  one  was  so  rapid  so  as  not  to 
give  time  to  the  occupant  of  the  other  vehicle  to  get  out 
of  its  way.  There  may  have  been  other  elements  of  negli- 
gence apart  from  the  position  occupied  by  defendant's 
vehicle  which  contributed  to  the  accident.  As  stated  by 
the  lower  court  a  traveler's  right  to  use  the  highway  and 
the  manner  of  its  use  are  both  qualified  by  surrounding 
circumstances  and  he  is  also  charged  with  the  duty  of 
exercising  ordinary  care  as  to  risks  of  the  road  and  the 
safety  of  other  travelers.  His  right  to  occupy  any  part 
of  it  is  not  absolute  and  continuously  exclusive  as  to 
others  lawfully  upon  the  highway. 

A  witness  who  had  testified  that  he  had  run  autos 
thousands  of  miles  and  had  been  in  several  races  and  had 
observed  several  accidents  was  asked,  "What  would  be 
the  result  in  reference  to  the  position  of  the  cars,  if  cars 
approaching  each  other  in  the  manner  as  appears  in  the 
case  were  to  come  in  contact?"  This  question  was  ob- 
jected to  because  the  witness  had  not  given  any  testi- 
mony that  would  show  that  he  was  an  expert  in  showing 
the  scientific  result  of  the  coming  together  of  two  moving 
bodies.  We  think  the  position  of  the  court  in  excluding 
the  testimony  was  clearly  right.  The  reason  is  sufficient 
to  support  the  ruling  of  the  court  as  an  examination  of 
the  testimony  shows  that  the  witness  did  not  qualify  as 
an  expert  so  as  to  give  a  statement  of  his  judgment  as  to 
what  was  likely  to  happen  any  weight  with  the  jury  or 
was  it  in  any  way  calculated  to  aid  them  in  understand- 
ing the  question  of  fact  involved. 

The  defendant  offered  to  prove  that  on  the  morning 
following  the  accident,  about  twelve  hours  after  it  oc- 
curred, a  witness  went  to  the  scene  of  accident  for  the 
purpose  of  removing  defendant's  car  and  found  tracks 
corresponding  to  the  size  of  those  made  by  plain tiflPs  car, 
a  Ford,  and  which  led  across  from  the  south  side  of  the 
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turnpike  to  the  place  where  defendant's  car  was  stand- 
ing. The  court  excluded  the  testimony.  If  the  tracks 
had  been  identified  as  those  made  by  plaintifiTs  auto,  the 
testimony  would  have  been  relevant  but  as  was  stated  by 
the  court,  the  turnpike  was  a  much  traveled  highway  and 
the  mere  circumstance  of  a  tire  making  a  certain  track 
that  may  have  been  the  width  of  the  tires  of  plaintiff's 
machine  was  not  sufficient  identification  to  send  this  evi- 
dence to  the  jury. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Commonwealth  v.  May,  Appellant. 

Criminal  law — Obtaining  money  under  false  pretenses — Misrep- 
resentation as  to  financial  condition — Check. 

A  conviction  for  obtaining  money  under  false  pretenses  will  be 
sustained,  where  the  evidence  upon  which  the  verdict  was  based, 
shows  that  the  defendant  represented  to  the  prosecutor  that  he  and 
his  partner  were  owners  of  real  estate  and  in  good  financial  con- 
dition, that  on  the  faith  of  such  representations  the  prosecutor 
sold  to  the  defendant  two  cows,  that  subsequently  he  accepted  a 
check  of  the  defendant  and  partner  in  payment,  and  that  when  he 
deposited  it  two  weeks  later  there  were  no- funds  to  pay  it. 

In  such  a  case  the  defendant  cannot  claim  that  the  prosecutor's 
delay  in  presenting  the  check  caused  the  loss,  if  the  trial  judge 
leaves  it  to  the  jury  to  determine  whether  the  delay  was  negligence 
under  the  circumstances. 

Where,  in  such  a  case,  the  trial  judge  admits  in  evidence  a  state- 
ment of  the  daily  balances  of  the  defendant  and  his  partner  in  the 
bank  on  which  the  check  was  drawn,  the  judge  cannot  be  convicted 
of  error  because  he  refused  to  admit  in  evidence  a  number  of  paid 
checks  during  the  period  in  controversy. 

Argued  Feb.  29,  1916.  Appeal,  No.  Ill,  April  T., 
1916,  by  defendant,  from  judgment  of  Q.  S.  Lawrence 
Co.,  Dec.  Sessions,  1915,  No.  24,  on  verdict  of  guilty  in 
case  of  Commonwealth  v.  Louis  May.    Before  Orlady^ 
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P.  J.,  Henderson,  Head,  Kbphabt,  Tbbxlbb  and  Wil- 
liams, JJ.    Affirmed. 

Indictment  for  obtaining  money  under  false  pretenses. 
Before  William  E.  Porter,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

At  the  trial  when  the  cashier  of  the  Union  National 
Bank  of  Newcastle,  was  on  the  stand,  the  following  offer 
was  made: 

"Exhibit  B.  Deft.,  shown  witness,  being  checks  that 
have  been  paid  during  the  month  of  August  by  the  firm 
of  Blum  &  May.  Offered  for  the  purpose  of  showing 
that  there  was  an  account  kept  by  this  firm  and  they 
were  doing  a  banking  business  at  the  Union  National 
Bank  and  carried  an  account  sufficient  to  pay  all  checks 
that  were  drawn  during  the  month  of  August  and  that 
all  the  checks,  excepting  this  one,  were  presented  and 
paid.  And  this  for  the  purpose  of  showing  that  there 
was  no  intent  of  an^  of  the  parties  to  this  transaction  to 
defraud  anybody,  and  for  the  purpose  of  showing  that 
the  prosecutor  was  guilty  of  neglect  in  not  presenting 
his  check  for  payment. 

Objected  to  as  the  checks  would  be  incompetent  in 
this  case  to  sustain  the  offer  and  would  be  immaterial 
to  the  charge  in  this  case. 

By  the  Court :  We  will  sustain  the  objection  and  seal 
a  bill  for  the  defendant.  The  checks  paid  would  not  be 
any  indication  of  the  money  in  the  bank.  The  daily  bal- 
ance sheet  would  be  the  evidence  of  that.    (2) 

The  court  charged  in  part  as  follows : 

["Now,  the  prosecutor  says  that  at  the  time  the  cows 
were  taken  away  that  he  parted  with  {hem  believing  the 
statement  of  Mr.  May  to  the  effect  that  he  and  Blum  had 
purchased  the  McKee  property  and  that  they  were  finan- 
cially good.  He  says  that  it  was  upon  that  representa- 
tion and  his  belief  in  that  representation  that  induced 
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him  to  part  with  his  property  some  few  days  later.  This 
transaction  we  have  spoken  about  occurred  on  the  6th 
day  of  August"]     (4) 

[^'Mr,  Everett  says  that  he  was  busily  engaged  upon 
his  farm^  that  the  season  was  backward^  that  he  had 
difficulty  in  getting  up  his  hay  and  that  there  was  some 
down  and  he  did  not  get  to  New  Castle  to  get  the  check 
cashed^  but  finally  mailed  it  to  the  bank.  And  it  appears 
that  the  check  was  presented  for  payment  by  the  bank 
on  the  21st  day  of  August.  I  do  not  know  whether  Mr. 
Everett  mailed  the  check  on  that  day.  He  lived  in  the 
country  some  six  miles  from  the  city  and  mailed  it  to  the 
bank  and  the  bank  received  it  and  presented  it  for  pay- 
ment on  the  21st.  Whether  Mr.  Everett  mailed  it  on  that 
day  or  a  day  or  two  previous  to  that  does  not  appear  in 
the  evidence.  But  it  was  fifteen  days  from  the  time  the 
check  was  given  until  it  was  presented  for  payment ;  two 
weeks  and  one  day.  And  as  to  whether  it  was  mailed  at 
an  earlier  date  or  not  we  are  not  informed  in  the  testi- 
mony in  the  case.  Now,  the  prosecutor  says  he  was 
busily  engaged  about  his  farm  during  jthat  time  and  con- 
sequently did  not  present  his  check  at  an  earlier  date. 
When  the  check  was  presented  on  the  21st  day  of  August 
it  appeared  that  the  bank  refused  payment,  and  that  it 
was  presented  again  I  believe  on  the  25th  and  31st  days 
of  August  and  on  none  of  these  days  was  the  check  paid 
and  it  has  never  been  paid  and  is  not  paid  at  the  present 
time."]     (5) 

["Then  we  reached  the  question  as  to  whether  or  not 
the  prosecutor  was  at  fault  in  not  presenting  the  check 
promptly  for  payment.  This  is  a  matter,  gentlefnen  of 
the  jury,  upon  which  we  can  only  say  to  you  that  the 
prosecutor  would  not  be  warranted  in  unreasonably  de- 
laying the  presentation  of  the  check  for  payment.  That 
is,  he  must  be  reasonably  diligent  in  presenting  his  check, 
not  that  he  would  be  required  to  come  immediately  to 
town  and  present  it,  but  whether  or  not  under  all  the 
circumstances,  as  they  appear  in  the  evidence,  was  he 
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reasonably  diligent  in  presenting  his  check  for  payment. 
In  other  words,  did  he  do  the  thing  that  an  ordinarily 
prudent  and  careful  man  would  do  under  the  circum- 
stances? Now,  the  evidence  here  is  that  this  prosecutor 
is  a  farmer  residing  some  six  miles  or  more  out  in  the 
country  on  a  farm.  That  he  was  working  the  farm  and 
at  this  particular  time  there  was  considerable  rain,  de- 
lating him  in  his  work,  that  he  had^some  hay  down  and 
that  because  of  that  he  did  not  get  to  town  as  was  his 
usual  custom  of  coming  once  each  week.  But  that  some 
other  day,  I  believe  it  was  the  21st  or  before  that  date, 
he  mailed  the  check  to  his  banker  here  in  New  Castle  and 
had  it  presented  by  this  bauk  for  payment  on  the  bank 
of  the  makers  of  the  check.  Now,  was  he  reasonably 
diligent?  Did  he  exercise  the  care  that  an  ordinarily 
prudent  person  would  have  done  under  the  circum- 
stances? If  he  did,  and  the  jury  is  satisfied  under  the 
evidence  that  he  exercised  such  care,  then  the  defendant 
could  not  avail  himself  of  the  allegation  that  the  prose- 
cutor was  negligent  or  careless  in  presenting  the  check. 
If  he  was  not  reasonably  diligent,  and  by  reason  of  care- 
lessness neglected  it  until  the  funds  of  the  maker  of  the 
check  had  been  depleted,  either  designedly  or  inadvert- 
ently, and  he  was  careless  about  this  matter  and  it  was 
his  own  fault  that  he  failed  to  get  the  money,  then  such 
fault  should  not  be  charged  to  the  defendant.  Now,  this 
becomes  a  question  wholly  for  you  to  determine,  whether 
or  not  the  prosecutor  was  reasonably  diligent  in  present- 
ing the  check  for  payment."  ]     ( 6 ) 

Verdict  of  guilty  upon  which  judgment  of  sentence 
was  palssed. 

Error  assigned  was  (2)  ruling  on  evidence  quoting  the 
bill  of  exceptions;  (4,  5,  6)  above  instructions  quoting 
them. 

Charles  E.  Mehard^  with  him  M.  L.  Rabinovitz  and 
William  McElwee,  Jr.^  for  appellant. — The  representa- 
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tion  must  be  in  regard  to  something  that  would  tend  to 
induce  the  party  to  extend  credit.  The  person  who  parts 
with  his  property  cannot  arbitrarily  say  that  he  relied 
on  representations  in  regard  to  an  immaterial  matter: 
Com.  V.  Mullen,  4  D.  R.  656;  Com.  v.  Getler,  19  Pa.  C.  C. 
R.  248;  Com.  v.  Schissler,  9  Philadelphia  587. 

If  the  defendant  is  guilty  of  crime,  he  must  have  com- 
mitted some  overt  act  making  him  so.  The  negligence 
or  lack  of  negligence  on  the  part  of  the  prosecutor  could 
not  make  the  defendant  a  criminal. 

Clyde  V.  Alley,  District  Attorney,  for  appellee. — The 
conviction  was  proper:  Com.  v.  Wallace,  114  Pa.  405; 
Com.  V.  Schmunk,  22  Pa.  Superior  Ct.  348;  Com.  v. 
Hickey,  1  Clark  436. 

If  the  prosecutor  was  induced  to  part  with  his  cows 
because  of  the  alleged  representations,  though  the  check 
may  also  in  part  have  influenced  him,  then  a  conviction 
was  proper,  if  the  evidence  satisfied  the  jury,  beyond  a 
reasonable  doubt,  which  it  did,  that  the  representations 
were  false,  and  known  by  the  defendant  to  be  false,  and 
made  with  intent  to  cheat  and  defraud  the  prosecutor : 
Commonwealth  v.  Wallace,  114  Pa.  405 ;  Commonwealth 
V.  Sebring,  1  Dist.  Rep.  163 ;  Commonwealth  v.  Yungin- 
ger,  21  Dist.  Rep.  729. 

Opinion  by  Head,  J.,  July  18, 1916 : 

The  defendant  was  convicted  under  an  indictment 
which  charged  that,  by  falsely  pretending  and  represent- 
ing he  was  a  part  owner  of  certain  real  estate  in  the  City 
of  New  Castle  and  a  partner  in  the  business  conducted 
therein,  he  cheated  and  defrauded  the  prosecutor  of  cer- 
tain valuable  personal  property.  More  than  once  in  the 
course  of  the  genel'al  charge,  as  well  as  in  the  answers  to 
the  points  presented  on  behalf  of  the  defendant,  the 
learned  trial  judge  correctly  and  clearly  explained  to  the 
jury  the  nature  of  the  oflEense  charged  and  the  essential 
ingredients  necessarily  entering  into  it.     The  jury  were 
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instructed  that  before  they  cpuld  convict  they  must  be 
able  to  find  from  the  evidence  the  existence  of  each  and 
every  one  of  the  elements  referred  to.  If  the  testimony 
delivered  by  the  prosecutor  and  his  wife  was  accepted  by 
the  jury  as  true  and  convincing,  there  was  ample  support 
for  the  verdict  rendered. 

The  testimony  just  referred  to  tended  to  prove  the  de- 
fendant came  to  the  farm  of  the  prosecutor  situate  about 
six  miles  from  the  City  of  New  Castle.  He  was  an  en- 
tire stranger.  He  represented  he  and  his  partner  Blum 
were  the  owners  of  certain  real  property  in  the  city 
which  they  had  purchased  from  one  McKee;  that  the 
said  partnership  conducted  a  butcher's  business  in  that 
property;  that  he  was  of  good  financial  standing  and 
able  and  willing  to  pay  for  what  he  bought.  Belying  on 
these  representations,  the  prosecutor  sold  to  him  two 
cows  for  the  price  of  ninety  dollars.  The  defendant  paid 
two  dollars  on  account  of  the  purchase-money  and  stated 
he  would  send  for  the  cows  the  following  week  and  at 
that  time  would  pay  or  cause  to  be  paid  the  balance  due. 
At  about  the  date  named  two  yoiing  men  appeared,  and 
one  of  them  stated  they  had  come  for  the  cattle  which 
his  father  had  bought.  In  payment  of  the  balance  of 
the  purchase-price  they  tendered  him  a  check  on  a  bank 
in  New  Castle  signed  in  the  name  of  May  &  Blum  and 
took  the  cattle  away.  The  prosecutor,  accepting  as  true 
the  statement  made  by  the  defendant,  did  not  present  the 
check  for  payment  until  about  two  weeks  after  he  re- 
ceived it  and  payment  was  then  refused  because  of  lack 
of  funds.  Whether  the  check  tendered  and  accepted  was 
signed  before  the  parties  met  on  the  day  the  cows  were 
delivered  or  at  the  farm,  was  unimportant  in  determin- 
ing the  question  of  the  guilt  or  innocence  of  defendant. 
A  careful  examination  of  the  entire  charge  of  the  learned 
trial  judge  convinces  us  it  was  sound  in  its  exposition  of 
the  legal  principles  involved  and  free  from  any  error  that 
could  be  harmful  to  the  defendant.  The  third,  fourth, 
fifth  and  sixth  assignments  of  error  complaining  of  vari- 
ous portions  of  the  said  charge  are  overruled. 
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It  was  contended  by  the  defendant  that  at  the  time  the 
check  was  given  it  was  perfectly  good  and  during  a  num- 
ber of  days  thereafter  would  have  been  paid  on  presenta- 
tion. It  was  therefore,  it  was  argued,  through  the  negli- 
gence of  the  prosecutor  himself  his  loss  occurred.  The 
learned  trial  judge  gave  to  the  defendant  the  benefit  of 
the  contention  advanced  in  this  respect,  as  the  following 
excerpt  from  the  charge  will  show.  "Now  was  he  (the 
prosecutor)  reasonably  diligent?  Did  he  exercise  the 
care  that  an  ordinarily  prudent  person  would  have  done 

under  the  circumstances? If  he  was  not  reasonably 

diligent,  and  by  reason  of  carelessness  neglected  it  until 
the  funds  of  the  maker  of  the  check  had  become  depleted, 
either  designedly  or  inadvertently,  and  it  was  his  own 
fault  that  he  failed  to  get  the  money,  then  such  fault 
should  not  be  charged  to  the  defendant."  This  instruc- 
tion was  as  favorable  to  the  defendant  as  he  had  any 
right  to  expect  because  it  failed  to  call  to  the  jury's  at- 
tention the  possible  and  probable  effect  on  the  mind  and 
conduct  of  the  prosecutor  of  his  acceptance  of  the  false 
and  fraudulent  statement  of  the  defendant. 

For  the  purpose  of  establishing  support  for  the  con- 
tention of  the  defendant,  the  learned  trial  judge  per- 
mitted him  to  oflfer  in  evidence,  as  part  of  the  testimony 
of  the  bank  cashier,  a  statement  of  the  daily  balances 
shown  by  the  account  of  May  &  Blum  in  the  bank  on 
which  the  check  was  drawn.  He  refused,  fiowever,  the 
oflfer  of  a  number  of  paid  checks  during  the  period  in  con- 
troversy for  the  reason  that  such  checks  had  no  evidential 
value  and  did  not  tend  to  establish,  at  least  by  the  best 
evidence,  the  fact  sought  to  be  proven.  This  was  mani- 
festly true.  Daily  deposits  of  small  sums  might  warrant 
the  payment  of  a  number  of  checks  and  yet  leave  un- 
proven  the  main  question  in  controversy.  The  state- 
ment of  the  daily  balances  referred  to  was  the  best  evi- 
dence on  the  subject  and  the  defendant  could  not  have 
been  harmed  by  the  rejection  of  the  oflfer  of  the  paid 
checks.    The  second  assignment  is  overruled. 
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The  defendant's  points,  except  the  one  asking  for  a 
binding  direction,  were  all  aflftrmed,  and  we  find  noth- 
ing in  the  remarks  made  by  the  learned  trial  judge  as  a 
part  of  his  answers  that  qualified  or  diminished  the  force 
of  the  afKrmance,  and  the  assignments  complaining  of 
them  are  without  merit.  Finally,  the  record  discloses  no 
abuse  of  the  discretion  vested  in  the  learned  trial  judge 
in  refusing  to  grant  a  new  trial,  and  there  would  be  no 
warrant  for  our  interference  with  the  judgment  on  that 
account 

The  judgment  is  aflBrmed  and  the  record  remitted  to 
the  court  below  with  direction  to  have  the  sentence  car- 
ried into  execution. 


Snyder  v.  Hershey  Chocolate  Company,  Appellant. 

Master  and  servant — Compensation — Share  of  profits — Contract. 

Where  a  corporation  for  some  years  had  paid  to  certain  of  its 
employees  a  share  of  its  profits  calculated  upon  the  basis  of  twenty 
per  cent,  of  their  wages,  and  a  person  enters  its  service,  works  for 
a  year,  less  a  few  days,  and,  having  received  his  share  of  the  profits 
calculated  as  aforesaid,  together  with  a  letter  from  defendant 
company  urging  him  to  more  active  interest  in  the  business  in 
which  he  shared  the  profits,  continues  in  the  employ  for  the  suc- 
ceeding year  until  his  services  are  terminated  near  the  end  thereof 
without  fault  on  his  part,  such  employee  is  entitled  to  a  share  of 
the  profits  declared  by  the  corporation  during  the  second  year  of 
his  service. 

Argued  March  14,  1916.  Appeal,  No.  17,  March  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Dauphin  Co., 
June  T.,  1912,  No.  160,  on  verdict  for  plaintiflF  in  case 
of  Paul  Snyder  v.  Hershey  Chocolate  Company.  Before 
Orlady,  p.  J.,  Henderson,  Kbphart,  Trexlbb  and  Wil- 
UAMS,  JJ.   Affirmed. 

Assumpsit  for  wages.   Before  McCarrbll,  J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court, 
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Verdict  and  judgment  for  plaintiff  for  |144.25.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

John  E.  Snyder,  with  him  F.  Lyman  Windolph  and  E. 
M.  Hershey,  for  appellant,  cited :  Richards  v.  Richards, 
46  Pa.  78;  Butler  v.  Kemmerer,  218  Pa.  242;  Briggs  v. 
Morris,  244  Pa.  139. 

Frank  B.  Wickersham,  of  Wickersham  &  Metzger,  for 
appellee. 

Opinion  by  Tbbxi^er,  J.,  July  18, 1916 : 

The  plaintiff  entered  the  services  of  the  defendant 
company  January  17,  1910.  It  was  the  custom  of  the 
company  for  some  years  to  pay  to  certain  of  its  em- 
ployees a  share  of  its  profits  equal  to  20  per  cent,  of  their 
wages.  Plaintiff,  at  the  end  of  the  first  calendar  year 
received  his  share  of  the  profits  calculated  as  aforesaid, 
together  with  a  letter  containing  the  following  para- 
graph :  "We  hope  that  the  coming  year  will  see  each  one 
of  our  employees  taking  a  little  more  active  interest  in 
the  welfare  of  the  business  in  which  they  share  the  prof- 
its. By  each  employee  giving  this  business  their  best 
efforts  and  their  work  the  closest  attention  our  mutual 
interest  will  be  materially  benefited."  The  plaintiff 
continued  in  the  employ  of  the  company  during  the  year 
1911  until  December  14th,  when  without  any  definite 
discharge,  his  services  were  dispensed  with.  Afterwards 
the  company  gave  a  bonus  of  20  per  cent,  of  the  wages 
earned  during  the  year  1911.  Is  the  plaintiff  entitled  to 
20  per  cent,  of  the  amount  he  earned  during  the  said 
year?  If  we  examine  the  letter  which  accompanied  the 
first  year's  bonus,  we  can  readily  see  that  the  purpose 
of  the  offering  of  the  bonus  was  that  the  employees  might 
continue  to  work  for  the  defendant  company  and  that  in 
Vol.  Lxra — 34 

Digitized  by  VjOOQIC 


530  SNYDER  v.  HERSHEY  CHOCOLATE  CO.,  Appel. 

Opinion  of  the  Court  [63  Pa.  Superior  Ct. 
their  continuing  in  its  employ,  they  might  render  more 
efficient  service.  It  will  be  perceived  that  the  letter  con- 
cedes to  the  employee  that  he  is  a  sharer  in  the  profits. 
The  statement  is  made  without  qualification  that  each 
one  of  the  employees  should  take  a  little  more  active  in- 
terest in  the  business  "in  which  they  share  the  profits.' ' 
This  is  a  definite  assertion  on  the  part  of  the  employer 
as  to  the  right  to  participate  in  the  so-called  bonus,  and 
although  indefinite  as  to  the  extent  should  be  sustained 
unless  there  is  some  good  reason  to  the  contrary.  The 
position  the  defendant  company  takes  is  that  this  addi- 
tional compensation  was  a  mere  gratuity  and  that  no 
legal  obligation  can  arise  from  "a  source  so  casual  and 
unintended."  We  may  assume  that  the  payment  of  the 
additional  wages  was  dependent  upon  the  success  of  the 
business  and  that  there  was  no  absolute  promise  to  pay 
a  definite  sum  contained  in  the  letter  above  referred  to. 
What  amount  was  to  be  distributed  was  to  be  deter- 
mined by  the  board  of  directors.  It  was  certain  that  the 
workmen  were  to  have  a  share  in  the  profits,  if  any  were 
made.  This  was  the  inducement  to  the  men  to  continue 
in  the  company's  employ.  In  other  words,*  the  promise 
was  that  at  the  end  of  the  year  there  would  be  some  dis- 
tribution of  profits,  if  any  were  made,  and  after  the  com- 
pany fixed  the  amount  which  was  to  be  distributed,  then 
that  which  was  indefinite  became  definite  and  all  the 
laborers  employed  by  the  company  who  had  taken  em- 
ployment under  the  promise  to  share  if  they  continued 
to  work  during  the  year,  were  entitled  to  receive  their 
extra  compensation  fixed  at  20  per  cent,  of  their  wages 
during  the  year.  The  company  offered  this  as  an  in- 
ducement to  the  laborers  to  continue  in  its  employ  and 
this  purpose  being  consummated  by  a  fixing  of  the 
amount  of  the  extra  compensation,  all  the  elements  of  a 
valid  contract  were  present.  The  company  in  effect  in- 
formed this  plaintiff  that  they  would  not  promise  him 
definitely  how  much  extra  compensation  he  would  get, 
but  that  when  they  fixed  the  rate  of  the  extra  wages,  he 
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would  get  his  share.  It  is  not  claimed  that  the  services 
rendered  by  the  plaintiff  during  his  employment  were 
not  faithful,  nor  is  any  cause  alleged  why  he  should  not 
get  his  bonus,  other  than  the  fact  that  the  company 
denies  the  binding  force  of  its  promise  and  alleges  that 
the  fact  that  he  was  laid  off  before  the  end  of  the  year  de- 
prived him  of  any  participation  in  the  extra  wages  paid. 
As  to  the  latter  phase  of  the  defense,  the  learned  trial 
judge  ruled  that  if  the  plaintiff  rendered  satisfactory 
services  to  the  defendant  down  to  December  14,  1911, 
and  was  ready  and  willing  to  render  like  services  for  the 
remainder  of  the  year  apd  was  prevented  from  so  doing 
only  by  the  failure  of  the  defendant  to  assign  him  to  duty, 
then  he  is  entitled  to  recover  his  share  of  the  profits  for 
the  entire  year.  We  see  no  error  in  this.  In  the  .case  of 
Zwolanek  v.  Baker  Manufacturing  Company,  150  Wis. 
517,  137  N.  W.  769,  44  L.  R.  A.  1214,  it  was  held  that  a 
servant  who  has  been  promised  a  share  of  the  profits  of 
the  business  in  case  he  rendered  two  years^  continuous 
service,  could  not  be  deprived  of  his  right  thereto  by  a 
discharge  without  cause  one  day  before  the  expiration  of 
the  required  period ;  that  the  plaintiff  had  substantially 
complied  with  his  contract  and  had  performed  his  part 
of  the  service  and  that  in  any  event  he  was  entitled  to 
compensation  on  quantum  meruit.  Evidently  the  con- 
tract between  the  company  and  this  plaintiff  contem- 
plated that  it  was  to  be  a  hiring  by  the  year.  As  in 
Kane  v.  Moore,  167  Pa.  275,  the  bonus  being  payable  at 
the  end  of  the  year,  a  service  extending  for  that  period 
was  intended  and  unless  the  defendant  could  show  a 
good  and  valid  reason  for  sooner  terminating  the  con- 
tract, plaintiff  was  entitled  to  its  benefits.  Reference  to 
the  authorities  on  the  question  of  the  right  of  a  servant 
to  a  reward  or  bonus  when  discharged  without  cause  be- 
fore his  term  of  services  is  ended  will  be  found  in  the 
opinion  of  Barnes,  J.,  in  Zwolanek  v.  Baker  Manufac- 
turing Company,  supra,  and  in  the  note  in  the  report  of 
the  case  in  44  L.  R.  A.  (N.  S.)  1214, 
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We  think  the  conclusion  reached  by  the  learned  trial 
judge  was  right  and  that  the  case  was  properly  submit- 
ted. Although  we  sustain  the  contract  in  so  far  as  the 
fixing  of  the  amount  of  extra  compensation  is  concerned 
on  the  action  of  the  directors  after  the  expiration  of  the 
year,  and  not  as  did  the  trial  judge  on  the  percentage 
given  in  previous  years^  the  result  is  the  same. 

Judgment  affirmed. 


Commonwealth  v.  Lettieri,  Appellant. 

Criminal  law  —  Emhetxlement  —  Principal  and  agent  —  Act  of 
March  SI,  1860,  Sec.  lU,  P.  L.  S82. 

A  person  may  be  an  agent  within  the  meaning  of  Sec.  114,  of  the 
Act  of  March  31,  1860,  P.  L.  382,  although  he  is  the  agent  of  but 
one  principal. 

The  act  contemplates  such  an  agent  as  is  authorized  to  perform 
acts  of  a  similar  character  successively  as  the  representative  of  an- 
other. 

A  person  may  be  convicted  of  embezzlement  as  an  agent  under 
Sec.  114  of  the  Act  of  March  31,  1860,  P.  L.  382,  where  the  evi- 
dence shows  tiiat  he  had  been  the  agent  for  the  sale  of  steamship 
tickets  for  one  steamship  company  for  five  years,  that  in  pursuance 
of  his  agency  he  had  sold  three  tickets  and  received  in  payment  a 
promissory  note,  that  he  discounted  the  note  and  deposited  the  pro- 
ceeds to  his  credit,  that  the  note  was  subsequently  renewed  and 
finally  paid,  and  that  defendant  had  by  his  own  admission  received 
the  money  and  retained  it. 

Criminal  law — Embezzlement — Indictment. 

An  indictment  under  Sec.  114,  of  the  Act  of  March  31,  1860, 
P.  L.  382,  is  good  which  charges  the  defendant  with  "being  then  and 
there  an  agent,  and  being  then  and  there  employed  as  such  by  and 
for  the  said  Hartfield,  Solari  and  Company,  and  being  then  and 
there  in  said  capacity  as  agent  entrusted  with  for  safe  custody  cer- 
tain properly  of  another  person,  to  wit,"  etc. 

Argued  March  9,  1916.  Appeal,  No,  31,  March  T., 
1916,  by  defendant,  from  judgment  of  Q.  S.  Lackawanna 
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Co.,  May  T.,  1915,  No.  98,  on  verdict  of  guilty  in  case 
of  Com.  V.  E.  M.  Lettieri.  Before  Orlady,  P.  J.,  Hen- 
derson, Kephart,  Trexler  and  Wiluams,  JJ.  Af- 
firmed. 

Indictment  for  embezzlement  under  Section  114, 
of  the  Act  of  March  31, 1860,  P.  L.  382.  Before  Evans, 
P.  J.,  specially  presiding. 

The  material  portion  of  the  indictment  was  as  follows : 

"And  the  grand  inquest  aforesaid  inquiring  as  afore- 
said upon  their  oaths  and  a£Qrmations  aforesaid  do 
further  present  that  the  said  Ernesto  M.  Lettieri  here- 
tofore to  wit,  on  the  7th  day  of  June,  1913,  at  the  county 
aforesaid  and  within  the  jurisdiction  of  this  court,  with 
force  and  arms,  &c.,  being  then  and  there  an  agent  and 
being  then  and  there  employed  as  such  by  and  for  the 
said  Hartfield,  Solari  and  Company,  and  being  then  and 
there  in  said  capacity  as  agent  entrusted  with  for  safe 
custody  certain  property  of  another  person,  to  wit,"  etc. 

The  defendant  presented  the  following  points : 

1.  "Under  all  the  evidence  in  the  case  the  verdict  must 
be  for  the  defendant.'^ 

Answer:  "Refused  without  reading.'^  (2) 

2.  "There  is  no  evidence  in  the  case  to  show  that  E.  M. 
Lettieri  was  engaged  in  the  business  of  an  agent  at  the 
time  when  the  transaction  involved  in  this  case  occurred 
and  therefore  he  cannot  be  convicted  under  this  indict- 
ment.'' 

Answer:  "Refused  without  reading."  (3) 
2%.  "Unless  the  jury  are  satisfied  beyond  a  reasonable 
doubt,  that  the  defendant,  E.  M.  Lettieri,  was  engaged  in 
the  business  of  an  agent  generally  at  the  time  when  the 
transaction  involved  in  this  case  occurred,  and  that  he 
was  not  merely  the  agent  for  Hartfield,  Solari  and  Com- 
pany at  the  time,  there  can  be  no  conviction  under  the  in- 
dictment in  this  case." 
Answer:  "Refused  without  reading."    (4) 

3.  "There  is  no  evidence  in  the  case  to  show  that  the 
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note  given  by  Scoblick  was  given  to  the  defendant  for 
safe  keeping  and  therefore  he  cannot  be  convicted  of 
embezzling  this  note." 

Answer:  "Refused  without  reading."    (5) 
4.  "Unless  the  jury  find  beyond  a  reasonable  doubt 
that  the  note  given  by  Scoblick  was  the  property  of  Hart- 
field,  Solari  and  Co.,  and  that  it  was  left  with  the  defend- 
ant for  safe  keeping,  and  that  he  fraudulently  appropri- 
ated it  to  his  own  use,  there  can  be  no  conviction  in  this 
case  under  the  indictment." 
Answer:  "Refused  without  reading."    (6) 
Point :  "If  the  defendant  held  the  note  or  its  proceeds 
and  any  other  money  collected  by  him  which  was  the 
property  of  Hartfield,  Solari  and  Company  under  a  bona 
fide  claim  of  right,  this  claim  would  negative  the  felon- 
ious intent  necessary  to  constitute  the  crime  of  which  he 
was  charged,  amd  in  such  case  the  verdict  must  be  for  the 
defendant." 

.    Answer :  "That  proposition  is  correct  as  an  abstract 
proposition  and  is  aflBrmed."    ( 7 ) 

Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed. 

Errors  assigned  were  (1)  refusal  to  quash  the  indict- 
ment (2-7)  above  instructions  quoting  them;  (8)  ad- 
mission of  letter  referred  to  in  the  opinion  of  the  Su- 
perior Court ;  (9 )  refusal  to  direct  verdict  for  defendant. 

A.  A.  Yoshurg,  with  him  J.  J.  Powell  and  J.  B.  Jen- 
kins,  for  appellant. — The  indictment  does  not  set  forth 
that  Mr.  Lettieri  is  engaged  in  the  *T)usiness"  of  an  agent, 
or  that  he  conducted  a  general  agency  for  all  those  who 
might  desire  his  services  as  agent.  The  most  that  ap- 
pears from  the  indictment  is,  that  he  was  agent  for  a 
single  principal,  to  wit :  Hartfield,  Solari  and  Company. 
This  is  plainly  insufficient  under  the  authorities :  Com. 
V.  Fahenstock,  15  Pa.  C.  C.  R.  598 ;  Com.  v.  Beeby,  3  Del. 
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75;  Com.  v.  Hottenstein,  2  Woodw.  477;  Com.  v.  New- 
comer, 49  Pa.  478. 

There  was  no  evidence  to  show  that  the  notes  were  left 
with  Mr.  Lettieri  "for  safe  custody'^  within  the  meaning 
of  the  act,  and  therefore  the  Commonwealth  did  not 
make  out  a  case :  Com.  v.  Chathams,  50  Pa.  181 ;  Com.  v. 
Leisenring,  11  Philadelphia  389. 

Frank  P.  Benjamin,  Assistant  District  Attorney,  with 
him  Oeorge  W.  Maxey,  District  Attorney,  and  W.  J. 
Fitgerald,  for  appellee. — The  indictment  in  the  case  at 
bar  was  not  only  a  substantial  but  a  literal  compliance 
with  the  provisions  of  Section  114  of  the  Criminal  Code : 
Brown  v.  Com.,  78  Pa.  122 ;  Com.  v.  Newcomer,  49  Pa. 
478. 

One  may  be  an  "agent''  and  be  in  the  business  of  acting 
as  an  agent,  and  come  within  the  provisions  of  Section 
114  of  the  Criminal  Code,  even  though  he  is  the  agent  or 
representative  of  but  one  principal :  Com.  v.  Gouger,  21 
Pa.  Superior  Ct.  217;  Bartolett  v.  Achey,  38  Pa.  273. 

The  property  described  in  the  indictment  was  received 
"for  safe  custody" :  Com.  v.  Barton,  20  Pa.  Superior  Ct. 
477. 

Opinion  by  Williams,  J.,  July  18, 1916 : 

The  appellant  was  convicted  of  embezzlement  as  an 
agent  under  Sec.  114  of  the  Act  of  March  31, 1860,  P.  L. 
382,  which  provides  as  follows :  "If  any  person,  being  a 
banker,  broker,  attorney,  merchant  or  agent,  and  being 
entrusted  for  safe  custody,  with  the  property  of  any  per- 
son, shall  with  intent  to  defraud,  sell,  negotiate,  transfer, 
pledge,  or  in  any  manner  convert  or  appropriate  to  or  for 
his  own  use,  or  for  the  use  of  any  other  person,  such 
property,  or  any  part  thereof,  he  shall  be  guilty  of  a 
misdemeanor."  The  indictment  contains  ten  counts,  five 
charging  embezzlement  as  a  clerk,  and  five  charging  em- 
bezzlement as  "agent."  The  Commonwealth  elected  to 
try  under  the  latter. 


Digitized  by  VjOOQIC 


536      COMMONWEALTH  r.  LETTIERI,  AppeUant. 

Opinion  of  the  Court     [63  Pa.  Superior  Ot 

It  appears  from  the  evidence  that  the  appellant  had 
been  an  agent  for  the  sale  of  steamship  tickets  for  Hart- 
field,  Solari  &  Co.,  steamship  agents  of  New  York,  for 
five  years  previous  to  his  arrest.  The  terms  of  the  agency 
were  as  follows :  "We  will  sell  these  tickets  to  applicants 
according  to  the  conditions  imposed  by  you,  give  you 
prompt  advice  of  the  sale  of  each  ticket  and  remit  simul- 
taneously the  amount  due  you  by  check  on  New  York 
City.'' 

On  June  7,  1913,  in  pursuance  of  his  agency,  he  sold 
three  tickets  and  received  in  payment  a  promissory  note 
for  1124.95.  He  discounted  the  note  and  deposited  the 
proceeds  to  his  credit.  The  note  was  subsequently  re- 
newed and  finally  paid  by  the  maker.  The  defendant  ad- 
mitted that  he  received  the  money  and  retained  it.  He 
sought  to  justify  the  retention  on  the  ground  that  his 
principal  was  indebted  to  him  for  services  rendered,  but 
he  made  no  claim  therefor  until  after  he  was  indicted. 

The  questions  of  whether  the  defendant  was  an  agent; 
whether,  as  such  agent,  he  had  embezzled  the  price  of 
the  tickets;  and  whether  he  had  retained  the  price  in 
good  faith,  were  properly  submitted  by  the  court.  The 
verdict  of  guilty,  therefore,  is  conclusive  against  him. 

The  assignments  of  error  raise  only  one  real  question 
of  law,  viz :  Did  the  evidence  establish  that  Lettieri  was 
an  "agent"  such  as  is  contemplated  by  the  114th  Section 
of  the  Act  of  March  31, 1860? 

The  court  properly  refused  to  quash  the  indictment,  as 
the  oflfense  was  charged  in  the  very  words  of  the  act: 
Com.  V.  Kleckner,  45  Pa.  Superior  Ct.  179.  It  also  was 
justified  in  refusing  to  direct  a  verdict  for  the  defendant, 
for  he  admitted  that  the  money  had  been  converted  and 
his  justification  had  been  put  in  issue,  which  clearly 
made  the  question  one  for  the  jury.  The  requests  to 
charge  that  the  defendant  could  not  be  convicted  unless 
the  jury  should  find  beyond  a  reasonable  doubt  that  the 
note  was  the  property  of  Hartfield,  Solari  &  Co.  and  that 
there  waB  no  evidence  in  the  case  to  show  thflt  the  note 
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was  given  to  defendant  for  safe  keeping  were  properly 
refused.  The  former  was  a  conclusion  of  law,  tlie  fact 
being  undisputed  that  the  defendant  had  received  it  in 
behalf  of  his  principal,  and  the  admission  was  evidence 
that  he  received  it  for  safe  keeping.  The  admission  of 
the  letter  from  Hartfield,  Solari  &  Co.  to  the  defendant 
did  him  no  harm  in  view  of  the  fact  that  he  himself  had 
letters  and  telegrams,  containing  the  same  statements  of 
fact,  introduced  in  evidence.  This  disposes  of  the  1st, 
2d,  5th,  6th,  8th  and  9th  assignments  of  error.  The 
7th  assignment  was  not  argued  by  the  appellant  and 
needs  no  discussion. 

There  remain  the  3d  and  4th  assignments.  Under 
them  the  appellant  contends  that  since  the  evidence  does 
not  show  that  Lettieri  was  an  agent  for  more  than  one 
principal,  he  is  not  an  agent  in  contemplation  of  the 
114th  Section  of  the  Act  of  1860;  that  the  act  had  in 
contemplation  one,  whose  only  business  was  that  of  rep- 
rjBsenting  more  than  one  principal. 

Criminal  pleading  is  no  longer  technical  and  "courts 
should  look  more  to  substantial  justice  than  artificial 
nicety'^  Com.  v.  Keenan,  67  Pa.  203i  "The  rule  of 
strict  construction  in  favor  of  the  accused  is  not  vio- 
lated by  giving  the  words  a  reasonable  meaning  accord- 
ing to  the  sense  in  which  they  were  intended" :  Com.  v. 
Gouger,  21  Pa.  Superior  Ct.  217.  Similar  situations  have 
arisen  in  other  jurisdictions  under  statutes  containing 
the  same  phraseology  as  the  present  statute  and  the  word 
agent  has  been  uniformly  held  to  apply  to  an  agent  rep- 
resenting but  one  principal  as  well  as  one  who  represents 
many.  In  Hinderer  v.  State,  38  Ala.  415, 419,  it  was  held 
that  the  term  "agent,"  as  used  in  the  Code,  Sec.  3143, 
which  provides  for  the  pyinishment  of  any  "agent"  of  any 
private  person  who  embezzles  or  fraudulently  converts 
to  his  own  use  any  property  of  another  which  comes  into 
his  possession  by  virtue  of  his  employment,  means  "one 
who  is  authorized  to  act  for  another;  a  substitute;  a 
deputy,  a  factor."  In  Rex  v.  Prince,  2  Car.  &  P.  517,  519, 
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it  was  held  that  St  (Jeo.  Ill,  c.  63,  for  the  preventing  of 
the  embezzlement  of  securities  by  agents,  only  includes 
persons  to  whom  such  securities  are  entrusted  in  the 
exercise  of  their  functions  or  business.  In  Wyn^ar 
V.  State,  157  Ind.  577;  State  v.  Barter,  58  N.  H. 
604,  and  PuUan  v.  State,  78  Ala.  31,  it  ^as  held  that 
the  word  "agent''  used  in  a  criminal  statute  applied  not 
only  to  one  who  is  an  agent  to  perform  a  series  of  similar 
acts,  but  to  one  who  is  engaged  in  performing  a  single 
act  for  another.  These  last  authorities  do  not,  however, 
accord  with  what  we  believe  to  be  the  meaning  of  the  act, 
which  is  that  to  be  an  agent  one  must  be  authorized  to 
perform  acts  of  a  similar  character  successively  as  the 
representative  of  another. 

There  is  no  doubt  that  Lettieri  was  the  agent  of  Hart- 
field,  Solari  &  Co.,  not  only  for  one  transaction,  but  for 
all  transactions  within  the  scope  of  his  agency;  which 
agency  had  continued  for  more  than  four  years  before 
the  embezzlement  occurred.  He  was  not  engaged  in  one 
transaction  on  behalf  of  a  single  principal,  but  in  a  series 
of  similar  acts,  which  clearly  made  him  an  agent  in  con- 
templation of  Sec.  114  of  the  Act  of  March  31, 1860. 

The  judgment  is  affirmed  and  the  record  is  remitted  to 
the  court  below  for  the  purpose  of  execution ;  and  to  that 
end  it  is  ordered  that  the  defendant  appear  in  that  court 
at  such  time  as  he  may  be  there  called,  and  that  he  be  by 
that  court  committed  until  he  has  complied  with  hi? 
sentence  or  any  part  of  it  that  has  not  been  performed  at 
the  time  this  appeal  became  a  supersedeas. 


Vinkelstein  v.  Northwestern  National  Insurance 
Co,,  Appellant 

Insurance— Fire  insurance — Proof  of  loss — Time  when  proofs 
were  received. 

In  an  action  upon  a  policy  of  fire  insurance  it  appeared  that  the 
company  defended  on  the  ^ound  that  the  proofs  of  loss  had  not 
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been  received  'Snthin  sixty  days  after  the  fire"  as  required  by  the 
policy.  The  evidence  showed  that  the  proofs  were  mailed  from 
Scranton  to  Milwsdikee,  the  home  office  of  the  company,  on  March 
4th,  were  registered  by  the  post  office  authorities;  had  a  special 
delivery  stamp  thereon,  and  were  put  on  a  train  leaving  Scranton 
at  1 :  50  p.  m.,  March  4th.  The  assistant  postmaster  of  Scranton 
testified  from  his  own  experience  and  from  the  records  of  the  post 
office  that  the  mail  on  the  train  specified  should  have  reached  Chi- 
cago the  next  morning,  and  Milwaukee  before  three  p.  m.  of  March 
5th.  The  defendant  offered  no  evidence  to  controvert  this  testi- 
mony, but  did  place  in  evidence  the  return  roister  receipt  signed 
by  the  secretary  of  the  company,  and  showing  date  of  delivery 
March  6th.  The  secretary  was  not  called.  Held,  that  it  was  not 
error  to  leave  the  time  of  the  delivery  and  receipt  of  the  proofs  of 
losi9  to  the  juiy,  and  that  a  verdict  and  judgment  for  plaintiff  should 
be  sustained. 

Argued  March  9,  1916.  Appeal,  No.  39,  March  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Lackawanna 
Co.,  Oct.  T.,  1913,  No.  1396,  on  verdict  for  plaintiff  in 
case  of  Harry  Vinkelstein  and  Albert  Horvitch,  trading 
as  Vinkelstein  &  Horvitch,  v.  Northwestern  National  In- 
surance Company  of  Milwaukee,  Wisconsin.  Before 
Oblady,  p.  J.,  Hbndbbson,  Kbphart,  Trbxlbr  and  Wil- 
liams, JJ.    Affirmed. 

Assumpsit  on  a  policy  of  fire  insurance.  Before  Bar- 
ber, P.  J.,  specially  presiding. 

The  facts  are  set  forth  in  the  opinion  of  the  Sui)erior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |687.  Defend- 
ant appealed. 

Errors  assigned  were  in  refusing  binding  instructions 
for  defendant  and  in  refusing  to  enter  judgment  for  de- 
fendant n.  o.  V. 

M.  J.  MartiUy  with  him  Ralph  W.  Rymer,  for  api)el- 
lant. — The  time  when  proofs  of  loss  are  to  be  filed  is  es- 
sential :  Kness  v.  Anchor  Fire  Ins.  Co.,  31  Pa.  Superior 
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Ct.  521 ;  Dunn  v.  Farmers  Ins.  Co.,  34  Pa.  Superior  Ct 
245;  German  American  Ins.  Co.  v.  Hocking,  115  Pa. 
398;  Hocking  v.  Howard  Ins.  Co.,  130  Pa.  170;  North- 
western Ins.  Co.  V.  Phoenix  Oil  Co.,  31  Pa.  448 ;  Oshkosh 
Match  Co.  V.  Ins  Co.,  92  Wifi.  510;  Seibel  v.  Lebanon, 
Etc.,  Ins.  Co.,  197  Pa.  106;  Thornton  v.  Security  Ins. 
Co.,  117  Fed.  Rep.  773;  West  Branch  Ins.  Co.  v.  Helfen- 
stein,  40  Pa.  289. 

While  the  insured  is  permitted  to  send  his  proofs  of 
loss  by  mail,  he  takes  the  risk  in  so  doing  of  his  ability  to 
prove  at  the  trial  that  he  did  in  fact  furnish  them  to  the 
company  within  the  time  prescribed:  Hottner  v.  Fire 
Ins.  Co.,  31  Pa.  Superior  Ct.  461 ;  Peabody  v.  Satterlee, 
166  N.  Y.  174. 

C.  P.  O^Malley,  of  Warrerk,  Knapp,  O'Malley  d  Hill, 
with  him  Myer  Kabatchnick  and  A.  G.  Rutherford,  for 
appellee. — There  was  evidence  upon  which  a  jury  could 
find,  as  it  did  find,  that  the  insured,  the  plaintiffs,  ren- 
dered proofs  of  loss  to  the  defendant  company  within 
sixty  days  from  the  date  of  the  fire :  Jensen  v.  McCork- 
ell,  154  Pa.  323 ;  London  Assurance  Corp.  v.  Russell,  1 
Pa.  Superior  Ct.  320;  Veley  v.  Clinger,  18  Pa.  Superior 
Ct.  125 ;  Farmers  Nat.  Bank  v.  Marshall,  9  Pa.  Superior 
Ct.  621. 

Mailing  proofs  of  loss  at  such  time  that  in  the  due 
course  of  mail  the  proofs  will  reach  the  company  on  or 
before  the  sixtieth  day  after  the  fire  is  a  compliance  with 
the  provision  requiring  that  "within  sixty  days  after  the 
fire"  the  insured  "shall  render''  proofs  of  loss:  Mfg., 
Etc.,  Ins.  Co.  V.  Zeitinger,  168  111.  286;  McKibben  v. 
Des  Moines  Ins.  Co.,  114  la.  41 ;  Badger  v.  Glens  Falls 
Ins.  Co.,  49  Wis.  389. 

Opinion  by  Williams,  J.,  July  18, 1916 : 
This  is  a  suit  on  a  policy  of  fire  insurance  containing 
the  usual  clause  that  proofs  of  loss  must  be  furnished  by 
the  insured  within  sixty  days  after  the  fire.    A  fire  oc- 

Digitized  by  VjOOQIC 


VINKELSTEIN  v.  NORTHWESTERN  N.  I.  CO.,  Appel.  541 
538,  (1916).]  Opinion  of  the  Court. 
curred  January  5, 1913.  The  proofs  were  sent  and  were 
received,  but  a  dispute  arose  as  to  when  they  were  re- 
ceived. The  clause  referred  to  was  in  the  following 
words:  "within  sixty  days  after  the  fire shall  ren- 
der a  statement  to  the  company,  signed  and  sworn  to  by 
the  insured,  stating  the  knowledge  and  belief  of  the  in- 
sured as  to  the  time  and  origin  of  the  fire,  the  interest  of 
the  insured,  etc.^^  Of  course  as  a  condition  precedent  to 
recovery  the  insured  must  show  that  they  have  complied 
with  the  terms  of  the  policy  in  furnishing  the  proofs  of 
loss,  but  whether  they  have  done  so  or  not  in  this  par- 
ticular case  was  a  question  for  the  jury. 

At  the  trial  the  plaintiffs  offered  evidence  to  show  that 
the  proofs  of  loss  were  prepared  March  3,  1913,  were 
mailed  at  Scranton,  March  4,  1913 ;  were  registered  by 
the  post  office  authorities ;  had  a  special  delivery  stamp 
thereon  and  were  put  on  the  train  leaving  Scranton  at  * 
1 :  50  p.  m.,  March  4,  1913.  The  plaintiffs  called  a  wit- 
niess,  the  assistant  postmaster  who  testified  that  he  had 
been  connected  with  the  postal  department  of  the  City  of 
Scranton  between  six  and  seven  years  and  that  he  was 
familiar  with  the  usual  time  for  the  transportation  of 
mails  between  different  points  and  particularly  between 
Scranton  and  Milwaukee,  Wisconsin,  the  home  office  of 
the  insurance  company.  From  the  records  in  the  post 
office  it  was  shown  that  this  particular  piece  of  mail  mat- 
ter left  Scranton  on  the  1 :  50  train,  March  4,  1913,  and 
the  witness  testified  it  should  have  reached  Chicago  the 
next  morning  and  Milwaukee  before  3 :  00  p.  m.  of  the  5th 
day  of  March,  1913.  He  described  fully  the  method  of 
handling  registered  special  delivery  mail. 

The  defendant  called  no  witnesses  to  controvert  these 
facts  nor  to  show  when  the  package  was  actually  received 
by  it,  but  offered  in  evidence  the  return  register  receipt 
showing  the  following  "Date  of  delivery  March  6,  1913, 
Northwestern  National  Ins.  Co.  per  Jos.  Huebl,  Secy." 
It  would  have  been  an  easy  matter  to  have  called  Jos. 
Huebl  as  a  witness  or  at  least  taken  his  deposition  and 
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thus  submitted  him  to  cross-examination.  However^ 
this  was  not  done. 

The  question  was  left  to  the  jury,  which  by  the  ver- 
dict found,  must  have  believed  the  contention  of  the 
plaintiffs  that  the  proofs  were  received  in  time.  We  are 
of  the  opinion  that  this  settles  the  question  in  favor  of 
the  plaintiffs  and  we  need  not  discuss  the  question  of 
waiver.  The  court  under  the  evidence  could  not  direct 
a  verdict  for  the  defendant  nor  enter  judgment  non  ob- 
stante veredicto. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment affirmed. 


Bruggeman  v.  York  City,  Appellant. 

Municipalities — Waters — Change  of  grade. 

In  an  action  of  trespass  against  a  city  to  recover  for  injuries  to 
land  from  flooding,  resulting  from  the  alleged  negligent  manner 
in  which  the  city  raised  the  grade  of  a  city  lot  and  of  an  alley^  in 
the  erection  of  a  fire  engine  house  on  the  city  lot,  a  verdict  and 
judgment  for  plaintiff  will  be  sustained  where  the  evidence  shows 
that  the  city  diverted  water  from  its  own  lot  and  imnecessarily 
dammed  up  the  natural  course  of  the  flow  of  water  in  the  alley,  and 
cast  the  water  upon  the  plaintiff's  property. 

Argued  March  13,  1916.  Appeal,  No.  14,  March  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  York  Co., 
Aug.  T.,  1914,  No.  123,  on  verdict  for  plaintiff  in  case  of 
John  B.  Bruggeman  v.  City  of  York.  Before  Oblady, 
P.  J.,  Henderson,  Kbphart,  Trbxlbr  and  Williams, 
JJ.    Affirmed. 

Trespass  to  recover  damages  for  injuries  to  real  estate 
alleged  to  have  been  caused  by  the  backing  of  surface 
water  on  plaintiflPs  premises.     Before  Boss,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 
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Verdict  and  judgment  for  plaintiff  for  |800.  Defend- 
ant appealed. 

Errors  assigned,  amongst  others,  were  various  portions 
of  the  charge. 

John  L.  Rouse,  City  Solicitor,  for  appellant. — ^A  case 
clo^  to  the  present  one  in  its  facts  is  Schweriner  v.  Pliil- 
adelphia,  35  Pa.  Superior  Ct.  128;  see  also  Strauss  v. 
Allentown,  215  Pa.  96;  Lange  v.  Punxsutawney,  44  Pa. 
Superior  Ct.  171;  White  v.  Philadelphia  &  Reading  B. 
R.,  46  Pa.  Superior  Ct.  372;  Berninger  v.  Bailway  Co., 
203  Pa.  516. 

Henry  C  Niles,  with  him  Michael  S.  Niles,  Charles  A. 
May  and  Oeorge  E.  Neff,  for  appellee. — The  city  is  as 
much  bound  as  an  individual  owner  of  a  lot,  to  find  an 
outlet  for  the  water  on  it,  without  encroaching  on  his 
neighbor :  Morgan  v.  Duquesne  Boro.,  29  Pa.  Superior 
Ct  103;  Briegel  v.  Philadelphia,  135  Pa.  451;  Scott  v. 
Hunter,  46  Pa.  192;  McGrew  v.  Stone,  53  Pa.  436;  Lang 
V.  Punxsutawney  Boro.,  44  Pa.  Superior  Ct.  171 ;  Metz- 
gar  V.  Lycoming  Twp.,  39  Pa.  Superior  Ct.  602. 

Opinion  by  Williams,  J.,  July  18, 1916 : 
This  was  an  action  of  trespass  to  recover  for  injuries 
resulting  from  the  negligent  manner  in  which  the  defend- 
ant, in  the  erection  of  a  fire  engine  house  on  a  lot  of 
ground  owned  by  it,  raised  the  grade  thereof  and  of  Bose 
Alley  to  the  north  of  its  lot  It  may  be  conceded  that  the 
city  had  the  right  to  raise  the  grade  and  improve  its  lot, 
and  if  in  the  course  of  the  work  it  committed  no  act  of 
negligence,  then  the  judgment  must  be  reversed.  If  on 
the  other  hand,  the  city  or  its  contractor  negligently  per- 
formed the  work  which  it  had  a  legal  right  to  do,  and 
there  is  evidence  to  show  such  negligence,  the  question 
was  one  for  the  jury  and  their  finding  should  be  sus- 
tained.    In  a  review  of  the  evidence  we  find  that  there 
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was  sufficient  evidence  of  negligence  to  carry  the  case  to 
the  jury. 

Prior  to  1912,  the  defendant  had  established  the 
grades  in  that  part  of  the  City  of  York  so  that  all  waste 
water  for  a  large  area  naturally  flowed  to  a  crossing  of 
Jessop  Place  and  Rose  Alley  upon  which  the  plaintiflPs 
property  abutted.  The  city  carried  this  accumulated 
water  across  Jessop  Place  by  a  brick  gutter,  from 
whence  it  flowed  naturally  on  to  lower  ground.  In  the 
course  of  the  defendant's  operations  the  brick  gutter 
and  its  outlet  were  obstructed  by  dirt  and  ties  or  large 
timbers,  making  a  dam  which  collected  the  waste  water 
and  threw  it  back  upon  the  plaintiff's  property.  It  ap- 
pears that  there  was  no  necessity  for  blocking  this  gut- 
ter, as  it  was  readily  opened  after  the  damage  had  been 
done.  The  court  below  in  its  opinion  says :  "The  evi- 
dence was  uncontradicted  that  the  filling  across  Rose 
Alley,  was  done  to  enable  the  teams,  engaged  in  hauling 
the  material  to  the  defendant's  lot,  to  more  readily  reach 
the  level  of  the  lot  as  it  had  been  raised.  There  was  no 
evidence  offered  which  tended  to  show  that  the  filling 
across  the  public  highway  was  done  with  any  specific 
authority,  but  it  was  allowed  to  remain  in  the  same  con- 
dition for  a  long  time  after  the  damage  complained  of 
had  been  done,  and  after  complaint  had  been  made  to  de- 
fendant." It  thus  appears  that  the  defendant  not  only 
raised  the  grade  of  its  lot,  but  the  alley  also,  and  not 
only  diverted  the  water  from  its  own  lot,  but  also 
dammed  up  the  natural  course  of  flow  in  the  alley  and 
cast  it  against  the  plaintiff's  property.  It  will  be  worth 
noting  that  the  jury  had  a  view  of  the  premises. 

The  numerous  contentions  of  the  appellant  pertain  to 
immaterial  features  of  the  case.  The  only  question  was 
the  negligence  of  the  defendant,  and,  the  court  having 
fairly  presented  the  case  to  the  jury,  we  do  not  feel  that 
any  assignment  of  error  to  isolated  statements  in  the 
charge,  which  might  suggest  error,  should  be  sustained. 
The  charge  as  a  whole  was  a  fair  presentation  of  the 
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facts  and  the  law  applicable  thereto,  and  the  evidence 
justified  the  finding  of  the  jury. 

The  assignments  of  error  are  overruled  and  judgment 
affirmed. 


Brassell's  Estate. 

Decedents'  estates — Decedent's  debt  —  Beneficial  associations  — 
Designation  of  beneficiary — Oift  inter  vivos. 

Where  a  brother  indebted  to  his  sister  in  the  sum  of  $1,600  con- 
fesses a  judgment  to  her  for  that  amount,  and  also  designates  her 
as  a  beneficiary  in  a  certificate  of  membership  of  a  beneficial  asso- 
ciation for  $2,000,  and  hands  her  the  certificate,  telling  her  to  put 
it  away  carefully,  and  by  his  will  directs  that  the  $1,600  borrowed 
money  shall  be  paid  out  of  the  proceeds  of  his  real  estate,  and  the 
beneficial  association  after  the  member's  death  pays  the  benefit  to 
the  sister,  the  Orphans'  Court  commits  no  error  in  finding  that  the 
transfer  of  the  certificate  was  a  gift  inter  vivos,  and  that  the  debt 
due  to  the  sister  was  payable  out  of  the  estate. 

Argued  March  14,  1916.  Appeal,  No.  77,  April  T., 
1916,  by  Catharine  Brassell,  et  al.,  from  decree  of  O.  C. 
Allegheny  Co.,  March  T.,  1915,  sustaining  exceptions  to 
adjudication  in  Estate  of  Thomas  Brassell.  Before  Ob- 
lady,  P.  J.,  Hbndbbson,  Kbphabt,  Trbxlbb  and  Wil- 
liams, JJ.    Affirmed. 

Exceptions  to  adjudication. 

The  facts  appear  by  the  opinion  of  the  Superior  Court 

Error  assigned  was  in  sustaining  exceptions  to  adju- 
dication. 

Edward  J.  I.  Gannon,  with  him  Samuel  H.  Gardner, 
for  appellant. — The  transfer  of  the  certificate  was  not  a 
gift  inter  vivos:  Hafer  v.  McKelvey,  23  Pa.  Superior 
Ct.  202;  Williams  App.,  106  Pa.  116;  Bowker^s  Est.,  5 
W.  N,C.  493. 

Vol.  Lxni— 35 
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Edward  C.  Chalfant,  with  him  Arthur  L.  Over,  for  ap- 
pellee, cited:   Fross'  App.,  105  Pa.  258;  Hafer  y.  Mc- 
Kelvey,  23  Pa.  Superior  Ct.  202. 

Opinion  by  Williams,  J.,  July  18, 1916 : 
Mary  Lyons,  the  appellee,  lived  with  the  testator,  her 
brother,  upwards  of  twenty  years  from  the  death  of  his 
wife  to  the  time  of  his  decease,  keeping  house  for  him 
and  caring  for  his  children.  He  borrowed  money  from 
her  and  at  his  death  was  indebted  to  her  in  the  sum  of 
sixteen  hundred  dollars.  He  paid  no  interest  for  the  use 
of  the  money  and  apparently  none  was  asked.  To  se- 
cure her  he  placed  on  record  a  confessed  judgment  in  her 
favor  which  became  a  lien  on  his  real  estate.  On  two 
occasions  such  judgments  were  marked  satisfied  of  rec- 
ord to  permit  him  to  raise  money  by  mortgage,  and  after 
the  mortgages  were  recorded,  judgment  was  again  con- 
fessed and  became  a  lien  subsequent  to  the  mortgage. 
Brassell  had  a  certificate  of  membership  in  the  Catholic 
Mutual  Benefit  Association  for  two  thousand  dollars 
which  was  payable  on  his  death  to  his  children.  He 
designated  his  sister  as  beneficiary  in  Septeiftber,  1912, 
and  handed  her  the  certificate,  telling  her  to  put  it  away 
carefully.  Subsequently  he  told  her  niece  that  he  had 
given  her  the  policy.  Seven  months  after  this  he  made  a 
will  which  provided,  inter  alia:  "It  is  further  under- 
stood that  I  owe  my  sister,  Mary  Brassell,  the  sum  of 
sixteen  hundred  dollars  (f  1,600.00),  borrowed  money; 
as  security  she  holds  a  judgment  note  against  me  for  this 
amount,  which  is  recorded,  of  course  this  must  be  paid 
and  satisfied  out  of  the  proceeds  of  the  sale  of  my  real 
estate  also."  These  facts  having  appeared  at  the  audit 
of  the  executrices'  account,  and  the  additional  fact  that 
the  |1,600  mentioned  in  the  will  had  not  been  paid,  the 
question  arose  as  to  whether  it  was  chargeable  against 
the  estate.  The  learned  court  at  first  was  of  the  opinion 
that  the  beneficial  association  certificate  had  been  as- 
signed to  Mary  Lyons  as  collateral  security  for  the  debt, 
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but  on  a  reconsideration  of  the  testimony  came  to  the 
conclusion  that  the  testator  had  given  the  amount  thereof 
to  her  and  that  the  judgment  confessed  was  chargeable 
against  his  estate. 

The  appellant  contends  that  the  transfer  of  the  policy 
was  not  a  complete  and  irrevocable  transfer  of  the  cer- 
tificate of  the  Beneficial  Association  such  as  would  make 
it  a  gift  inter  vivos,  and  that  the  testator  must  have  made 
the  transfer  to  secure  the  debt  due  Mary  Lyons.  The 
question  that  must  be  determined  first  is  as  to  what  is  the 
character  of  the  fund  derived  from  the  benefit  certificate 
of  the  Catholic  Mutual  Benefit  Association.  The  record 
is  deficient  in  not  stating  the  nature  of  the  certificate  or 
policy  issued  by  the  association.  If  it  was  an  ordinary 
policy  of  life  insurance,  the  gift  was  complete  when  it 
was  transferred  to  Mary  Lyons  and  she  was  named  as 
beneficiary  on  the  books  of  the  association.  A  man  may 
insure  his  own  life  and  if  he  pays  the  premium,  he  has  the 
right  to  give  the  policy  to  anyone,  no  matter  in  wliat  re- 
lationship they  may  stand  to  him :  Scott  v.  Dickson,  108 
Pa.  6.  If  the  Catholic  Mutual  Benefit  Association  was  a 
beneficial  association  in  which  the  member  had  the  right 
to  designate  who  should  receive  the  fund  within  a  certain 
class,  then  the  member  has  no  property  right  therein, 
and  the  fund  arising  therefrom  on  his  death  is  not  an 
asset  for  the  payment  of  debts :  Northwestern  Masonic 
Aid  Assn.  v.  Jones,  154  Pa.  99,  the  member  having  merely 
the  power  of  appointment  over  the  amount  of  the  cer- 
tificate. 

The  record  shows  that  the  money  was  paid  to  Mary 
Lyons,  and  it  is  fair,  therefore,  to  assume  that  she  came 
within  the  provisions  of  the  constitution  and  by-laws  of 
the  association  as  a  proper  beneficiary. 

Viewing  the  transfer  as  a  gift  inter  vivos,  the  testator 
did  all  that  he  could  do  in  the  premises.  He  designated 
Mary  Lyons  as  beneficiary,  which  designation  must  have 
been  accepted  by  the  association  or  the  fund  would  not 
have  been  paid  to  her,  and  after  such  designation  he  de- 


Digitized  by  VjOOQIC 


548  BRASSELL'S  ESTATE. 

Opinion  of  the  Court  [63  Pa.  Superior  Ct. 
livered  the  certificate  to  her,  and  subsequently  told  her 
niece  that  he  had  given  it  to  her.  There  was  nothing 
further  to  do  on  his  part  to  make  the  gift  complete.  The 
mere  statement  of  the  proposition  that  he  had  a  right  to 
change  the  designation  is  answered  by  the  fact  that  he 
did  not  do  so. 

Viewed  as  an  exercise  of  a  power  of  appointment  over 
a  fund  which  was  not  to  accrue  until  after  his  death  it 
was  valid  and  complete.  The  designation  of  a  bene- 
ficiary of  a  benefit  certificate  in  such  an  association  is  in 
its  nature  testamentary,  and  is  more  in  the  nature  of  a 
bequest  than  a  gift,  and  while  it  may  fall  short  of  being 
a  present  and  irrevocable  assignment  of  the  fund,  it  may 
still  be  a  valid  designation  of  the  beneficiary :  Thomeuf 
V.  Knights  of  Birmingham,  12  Pa.  Superior  Ct  195. 

The  intention  of  the  testator,  that  the  debt  to  his  sis- 
ter should  be  paid  out  of  the  proceeds  of  the  sale  of  his 
real  estate,  is  so  clearly  expressed  that  there  can  be  no 
doubt  concerning  it  and  we  do  not  think  there  was 
enough  evidence  to  sustain  the  appellant's  contention 
that  the  testator  intended  that  the  benefit  certificate 
should  be  collateral  security  for,  and  the  fund  arising 
therefrom,  a  discharge  of  the  debt.  Moreover,  the  fund 
arising  therefrom  could  not  have  been  applied  by  the 
executrices  to  the  payment  of  the  debts  of  the  estate. 
We  think  for  these  reasons  that  the  testator  meant  to 
and  did  give  to  his  sister  this  fund  and  there  is  nothing 
in  the  record  in  the  nature  of  affirmative  proof  to  the 
contrary. 

Appeal  dismissed. 


Ck)nmionwealth  v.  Miller,  Appellant 

Criminal  law — Suspension  of  sentence — Discharge  on  prohation 
— Rearrest  and  sentence — Act  of  June  19, 1911,  P.  L,  1056, 

Where  a  woman  has  been  convicted  of  conducting  herself  as  an 
idle  and  disorderly  streetwalker,  but  sentence  has  been  suspended 
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and  the  prisoner  has  been  placed  on  probation  under  the  pro- 
visions of  the  Act  of  June  19,  1911,  P.  L.  1056,  she  may  be  sub- 
sequently rearrested  on  a  bench  warrant  and  sentenced  to  the 
house  of  correction  without  the  record  of  the  second  proceeding 
showing  a  formal  adjudication  that  the  defendant  was  guilty  of 
being  an  idle  and  disorderly  streetwalker.  In  such  a  case  the 
court  is  merely  imposing  the  sentence  suspended  by  the  court  at  the 
previous  hearing  at  which  time  the  question  of  her  guilt  had  been 
adjudicated. 

Argued  March  15,  1916.  Appeal,  No.  377,  Oct.  T., 
1915,  by  defendant,  from  order  of  Municipal  Court  of 
Philadelphia,  July  T.,  1915,  No.  57,  imposing  sentence 
in  case  of  Commonwealth  v.  Olga  Miller.  Before  Ob- 
lady,  P.  J.,  Henderson,  Kbphabt,  Trbxlbb  and  Wil- 
liams, JJ.    Affirmed. 

Summary  conviction  on  warrant  charging  defendant 
with  conducting  herself  as  an  idle  and  disorderly  street- 
walker.   Before  Gilpin,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  in  imposing  upon  the  defendant  a 
sentence  of  nine  months  in  the  house  of  correction. 

William  T.  Connor,  with  him  John  R.  K.  Scott,  for 
appellant. — The  record  fails  to  show  that  at  this  hearing 
before  Judge  Brown,  the  defendant  was  afforded  a  hear- 
ing, and  there  is  no  finding  adjudging  that  she  was  guilty 
of  any  offense,  that  she  had  failed  to  comply  with  any 
order  of  the  court,  or  that  her  conduct  was  in  any  way 
unlawful.  The  record  was  insufficient :  Com.,  ex  rel.,  v. 
Perkins,  124  Pa.  36;  Com.  v.  Qelbert,  170  Pa.  426;  Com. 
V.  Davison,  11  Pa.  Superior  Ct.  130 ;  Copa.  v.  Ayers,  17 
Pa.  Superior  Ct.  352;  Com.  v.  Divoskein,  49  Pa.  Su- 
perior Ct.  614. 

Samuel  P.  Rotan,  District  Attorney,  and  Joseph  H. 
Taulane,  Assistant  District  Attorney,  for  appellee. 
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Opinion  by  Williams,  J.,  July  18, 1916 : 

The  record  shows  that  the  defendant  was  arrested 
July  27, 1915,  on  a  warrant  charging  her  with  conducting 
herself  as  an  idle  and  disorderly  street  walker.  A  hear- 
ing was  had  before  Gilpin,  J.,  of  the  Municipal  Court, 
when  the  Commonwealth's  witnesses  and  the  defendant 
were  heard.  After  hearing  she  was  adjudged  guilty  as 
charged  and  was  discharged  on  probation  with  a  proviso 
that  she  return  to  her  home  in  Wisconsin.  On  August 
13, 1915,  upon  affidavit  filed,  a  bench  warrant  issued  and 
she  was  brought  before  Brown,  P.  J.,  of  the  Municipal 
Court,  August  16,  1915.  After  hearing  in  open  court, 
defendant  being  present,  the  court  said :  "I  will  impose 
a  sentence  of  nine  months  in  the  house  of  correction.  I 
will  have  the  doctors  up  there  to  ascertain  her  condition. 
Have  her  examined  by  Dr.  Wanamaker.^' 

In  the  docket  entries  (page  2,  Appellant's  Paper 
Book),  there  is  this  entry:  "August  16,  1915.  Present 
Hon.  Charles  L.  Brown,  defendant  Olga  Miller  present, 
after  hearing  in  open  court  the  defendant  is  adjudged 
guilty  of  being  a  disorderly  street  walker  and  of  a  viola- 
tion of  the  order  of  the  court  of  July  27, 1915,  discharg- 
ing the  defendant  upon  parole,  etc.  Same  day  defendant 
present  the  court  ordered  the  defendant  be  t^ommitted 
to  the  custody  and  care  of  the  managers  of  the  house  of 
correction  employment  ind  reformation  for  the  period  of 
nine  months." 

The  appellant  contends  that  there  is  nothing  on  the 
record  to  show  that  at  the  hearing  before  Brown,  P.  J., 
the  defendant  was  formally  adjudged  guilty  of  the  of- 
fense of  conducting  herself  as  a  disorderly  street  walker 
or  that  she  had  failed  to  comply  with  the  order  of  the 
court  Numerous  cases  are  cited  to  show  that  in  a  sum- 
mary conviction  the  record  must  show  the  findings  of 
fact  and  an  adjudication  of  the  guilt  of  the  defendant. 
Most  of  the  cases  cited  refer  to  magistrates*  records  and 
all  of  them  were  cases  in  which  the  offender  was  ad- 
judged guilty  and  sentenced  at  the  same  time.    In  the 
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present  case  the  defendant  was  found  guilty  by  Gilpin, 
J.,  on  July  27, 1915,  who  suspended  sentence  under  the 
first  section  of  the  Act  of  June  19, 1911,  P.  L.  1055,  which 
provides,  inter  alia :  "the  said  court  shall  have  power  to 
suspend  the  imposing  of  the  sentence,  and  place  the  de- 
fendant on  probation  for  a  definite  period,  on  such  terms 
and  conditions  as  it  may  deem  right  and  proper,  such 
terms  and  conditions  to  be  duly  entered  of  record  as  part 
of  the  judgment  of  the  court  in  such  case.^^ 

The  inherent  right  of  a  criminal  court  to  suspend  sen- 
tence has  long  been  admitted,  and  in  a  similar  case  de- 
cided by  this  court  before  the  passage  of  the  Act  of  1911, 
it  was  expressly  held  that  under  a  suspended  sentence  the 
defendant  may  be  called  after  the  expiration  of  the  term 
of  a  Court  of  Quarter  Sessions  and  be  sentenced :  Com.  v. 
Dunleavy,  16  Pa.  Superior  Ct.  380.  This  case  also  points 
out  that  "court^^  does  not  mean  any  particular  judge  of 
the  court. 

Section  4  of  the  Act  of  June  19, 1911,  supra,  provides 
that :  "Whenever  a  person  placed  on  probation,  as  afore- 
said, shall  violate  the  terms  of  his  or  her  probation,  he 
or  she  shall  be  subject  to  arrest  in  the  same  manner  as  in 
the  case  of  an  escaped  convict;  and  shall  be  brought  be- 
fore the  court  which  released  him  or  her  on  probation, 
which  court  may  thereupon  pronounce  upon  such  de- 
fendant such  sentence  as  may  be  prescribed  by  law,  to 
begin  at  such  time  as  the  court  may  direct^^ 

It  is  apparent  from  the  docket  entries,  which  appear  in 
the  record  before  us,  that  the  court  did  come  to  the  con- 
clusion that  the  defendant  had  been  guilty  of  a  second 
offense  and  of  a  breach  of  the  condition  of  her  probation. 
The  court  was  not  in  error  in  committing  the  defendant 
in  the  manner  shown,  as  the  judge  thereof  was  perform- 
ing a  function  which  rested  in  his  discretion.  We  do 
not,  however,  hold  that  an  abuse  of  such  discretion  is 
not  reviewable.  It  was  within  the  power  of  the  court  to 
impose  such  sentence  under  the  Act  of  June  2, 1871,  P. 
L.  1301,  Sec.  3 ;  and  there  was  no  necessity  for  a  read- 
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judication  that  defendant  was  guilty  of  being  an  idle 
and  disorderly  street  walker,  for  the  court  was  merely 
imposing  the  sentence  suspended  by  the  court,  July  27, 
1915,  at  which  time  the  question  of  her  guilt  had  been 
adjudicated. 

The  assignments  of  error  are  overruled,  the  judgment 
is  afSrmed,  and  it  is  ordered  that  the  defendant,  appel- 
lant, appear  in  the  court  below  at  such  time  as  she  may 
be  there  called,  and  that  she  be  by  that  court  committed 
until  she  has  complied  with  the  sentence  or  any  part 
thereof  that  has  not  been  performed  at  the  time  this  ap- 
peal was  made  a  supersedeas. 


Foy  V.  Pulling,  Appellant. 

Equity — Subrogation — Secret  equities  —  Doubtful  case  —  Judg- 
ment— Promissory  note. 

To  entitle  a  party  to  subrogation  his  equity  must  be  strong  and 
his  case  clear;  and  no  order  for  subrogation  will  be  made  in  a 
doubtful  case,  and  especially  where  such  an  order  would  be  to  the 
prejudice  of  lien  creditors. 

Where  a  father  and  son  execute  a  joint  promissory  note  to  a 
creditor  of  the  son  under  an  agreement  between  father  and  son, 
but  not  concurred  in  by  the  creditor,  that  the  note  was  to  be  paid 
by  the  father  in  settlement  of  a  claim  for  wages  which  the  son  had 
against  him,  and  the  note  is  subsequently  paid  by  an  execution 
against  the  father's  property  under  a  judgment  on  the  note,  the  son 
will  not  be  entitled  to  subrogation  as  against  the  subsequent  lien 
creditors  of  his  father.  An  order  of  subrogation  in  such  a  case 
would  be  giving  an  unsecured  claim  preference  over  lien  creditors. 

Argued  April  10, 1916.  Appeal,  No.  18,  April  T.,  1916, 
by  P.  A.  Pulling,  from  order  of  C.  P.  Erie  Co.,  May  T., 
1914,  No.  174,  dismissing  petition  for  subrogation  in  case 
of  Carrie  Foy  v.  W.  S.  Pulling  and  P.  A.  Pulling.  Be- 
fore Oblady,  p.  J.,  Henderson,  Kbphabt,  Trbxlbr  and 
Williams,  JJ.    Aflttrmed. 
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Petition  for  subrogation. 

Walling,  P.  J.,  filed  the  following  opinion : 

The  judgment  in  this  case  was  entered  upon  a  note 
given  by  W.  S.  Pulling  and  F.  A.  Pulling  to  Mrs.  Foy. 
It  was  ostensibly  given  in  payment  of  an  existing  indebt- 
edness of  F.  A.  Pulling.  Subsequently  the  debt  was  paid 
to  Mrs.  Foy  by  him  or  by  the  sale  of  his  property.  He 
now  asks  to  be  subrogated  to  the  rights  of  the  plaintiff  as 
against  the  property  of  W.  8.  Pulling,  claiming  that  the 
debt  was  in  fact  that  of  W.  S.  Pulling  and  that  as  surety, 
having  paid  the  same,  is  entitled  to  subrogation.  The 
evidence  taken  on  behalf  of  F.  A.  Pulling,  petitioner,  in 
support  of  his  petition  shows  that  he  is  the  son  of  said 
W.  S.  Pulling  and  tends  to  show  that  he  became  of  age 
about  the  year  1899  and  that  he  remained  at  home  and 
worked  for  his  father  for  about  two  years  thereafter. 
And  he  and  his  father  testify  that  there  was  an  agree- 
ment that  he  was  to  be  paid  for  his  services ;  and  they 
also  testify  to  the  effect  that  it  was  agreed  between  them 
that  W.  S.  Pulling  was  to  give  his  note  to  Mrs.  Foy  and 
did  give  the  note  in  suit  to  her,  which  note  said  F.  A. 
Pulling  also  signed,  with  the  understanding  that  said 
note  was  to  be  paid  by  W.  S.  Pulling  in  settlement  of  his 
said  indebtedness  to  his  son  for  work  which  the  son  had 
performed  as  above  stated,  some  eight  or  nine  years  be- 
fore said  note  was  given. 

Mrs.  Foy  had  not  knowledge  of  such  alleged  arrange- 
ment. At  the  present  time  said  W.  S.  Pulling  is  insolv- 
ent, his  property  being  encumbered  by  liens  to  or  beyond 
its  full  value  and  if  the  said  petition  for  subrogation  be 
granted,  it  will  be  at  the  expense  of  subsequent  lien 
creditors.  From  our  consideration  of  this  matter,  we 
are  satisfied  that  the  petition  for  subrogation  should 
not  be  granted.  The  law  is  well  settled  in  Pennsylvania 
that  to  entitle  a  party  to  subrogation  his  equity  must  be 
strong  and  his  case  clear,  and  that  no  order  for  subro- 
gation will  be  made  in  a  doubtful  case.    And  that  secret 


Digitized  by  VjOOQIC 


554  FOY  V.  PULLING,  Appellant. 

Opinion  of  Court  below — Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
equities  are  not  favored,  especially  to  the  prejudice  of 
lien  creditors. 

The  note  in  question  was  admittedly  given  to  Mrs. 
Foy  in  liquidation  of  a  debt  of  F.  A.  Pulling  and  was 
paid  by  him  and  it  would  be  a  very  dangerous  precedent 
to  now  allow  his  petition  for  subrogation  on  the  testi- 
mony as  above  stated.  The  debt  to  Mrs.  Foy  being  origi- 
nally that  of  F.  A.  Pulling,  an  agreement  between  him 
and  his  father,  not  concurred  in  by  Mrs.  Foy,  that  the 
debt  was  to  be  paid  by  the  father  in  settlement  of  the 
said  claim  for  wages,  would  not,  in  our  opinion,  entitle 
F.  A.  Pulling  to  subrogation  in  this  case. 

Under  such  circumstances,  failure  of  W.  S.  Pulling  to 
pay  the  Foy  judgment  would  be  a  breach  of  contract,  but 
would  not  justify  subrogation  against  his  property  to  the 
prejudice  of  subsequent  lien  creditors.  That  would  be 
giving  an  unsecured  claim  a  preference  over  such  credi- 
tors. In  our  opinion,  the  debt  of  F.  A.  Pulling  to  Mrs. 
Foy  could  not  become  the  debt  of  W.  S.  Pulling  to  Mrs. 
Foy  without  her  consent,  of  which  there  is  no  sufBcient 
evidence  in  this  case. 

And  now,  April  9, 1915,  upon  due  consideration  the  pe- 
tition of  F.  A.  Pulling  for  subrogation  in  above  case  is 
discharged  at  his  costs. 

Error  assigned  was  the  order  of  the  court 

L.  E.  Torry,  for  appellant. 

J.  A.  Bolard,  for  appellee. 

Pbb  Curiam,  July  18, 1916: 

The  opinion  of  the  court  below,  in  discharging  the  de- 
fendants' petition  for  subrogation,  clearly  answers  the 
argument  of  the  appellant. 

The  judgment  is  afSrmed. 
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King  V.  Bums,  Appellant. 

Judgment — Opening  judgment — Evidence — Lapse  of  time, 
A  judgment  on  a  verdict  in  favor  of  the  plaintiff  on  an  issue  to 
determine  the  amount  due  on  a  judgment  note  dated  May  19, 1894, 
payable  three  months  after  date,  and  entered  October  25,  1913,  by 
the  trustees  of  the  deceased  payee's  estate  against  two  joint  makers, 
will  not  be  reversed  where  the  evidence  is  fairly  submitted  to  the 
jury  with  instructions  that  the  burden  of  proving  that  the  note  had 
been  paid  is  on  the  defendant,  that  the  mere  lapse  of  time  less  than 
twenty  years  does  not  raise  a  legal  presumption  of  payment,  and 
that  in  order  to  create  a  presumption  of  payment  in  fact  there  must 
be  persuasive  evidence  of  payment  in  addition  to  lapse  of  time. 

In  such  a  case  testimony  in  regard  to  admissions  or  statements 
made  of  payments,  are  to  be  received  with  caution,  especially  where 
the  party  who  is  said  to  have  made  them  is  dead. 

Argued  April  10,  1916.  Appeal,  No.  71,  April  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Erie  Co., 
Sept.  T.,  1913,  No.  447,  on  verdict  for  plaintiflfs  in  case 
of  E.  W.  King  and  Fred  Koehler,  Trustees  of  the  Estate 
of  Jackson  Koehler,  deceased,  v.  James  H.  Burns  and 
Wellington  Downing.  Before  Orlady,  P.  J.,  Hender- 
son, Kephaet,  Trbxlbe  and  Williams,  J  J.    Affirmed. 

Issue  to  determine  the  amount  due  on  a  judgment. 
Before  Walling,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  charged  in  part  as  follows : 

It  seems  at  that  time  Mr.  Burns  was  engaged  in  con- 
ducting a  restaurant  or  saloon  in  this  city,  and  he  sold , 
out  his  saloon  in  1895,  in  August.  And  his  son,  Frank 
Burns,  is  called  here  as  a  witness,  and  he  says  he  was 
there  in  the  saloon  after  his  father  had  sold  out,  and  saw 
his  father  there  with  Mr.  Jackson  Koehler,  that  they  had 
some  business  transactions  and  he  saw  his  father  pay 
Jackson  Koehler  some  money,  and  saw  Jackson  Koehler 
give  a  receipt  to  his  father,  and  that  they  talked  in  the 
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saloon  at  that  time  that  they  were  now  square,  that 
squared  them  up — or  words  to  that  effect;  you  will  re- 
member the  testimony. 

[Mr.  Prank  Burns  says  that  receipt  got  destroyed, 
with  other  papers,  in  a  fire,  some  six  years  ago.  He  says 
the  receipt  said  in  full  of  all  accounts.  Of  course  this 
note  is  not  technically  an  account.  A  note  is  a  little 
different  from  an  account,  but  that  is  what  he  says  the 
receipt  showed.  He  says  no  note  was  spoken  of  and  no 
note  was  present  at  the  tiine  of  this  business  transaction 
in  the  saloon.  Was  the  note  included  in  that  settlement? 
It  was  not  present  there.  Was  that  a  settlement  includ- 
ing this  note?]     (8) 

[There  is  nothing  else  in  the  case  that  I  recall  that 
would  tend  to  show  that  the  note  had  been  paid,  except 
lai)se  of  time,  about  which  I  will  speak  to  you  presently. 
There  is  nothing  to  show  or  indicate  in  the  testimony 
that  Mr.  Burns  or  Mr.  Downing  ever  paid  this  note,  un- 
less it  was  paid  at  the  time  of  that  settlement.  Was  it 
paid  at  that  time?  Do  you  find  from  the  testimony  of 
Prank  Burns  as  to  what  he  says  took  place  there?  Was 
that  a  settlement  including  this  note,  or  was  it  simply 
a  settlement  of  some  other  accounts  that  they  had ?]     ( 9 ) 

According  to  all  the  evidence,  as  I  remember  it,  Mr. 
Burns  was  indebted  to  Jackson  Koehler  during  the  time 
he  was  in  the  saloon  business  in  Erie.  It  is  the  theory 
of  the  plaintiffs  that  that  settlement,  whatever  it  was, 
was  simply  as  to  the  current  indebtedness  and  did  not 
include  this  note  in  suit,  which  was  the  note  of  Mr.  Burns 
and  Mr.  Downing. 

This  is  a  sealed  note.  After  it  had  been  due  twenty 
years,  it  would  be  presumed  to  be  paid  in  the  absence  of 
evidence  to  the  contrary — that  is,  the  law  would  raise  a 
presumption  of  payment,  but  the  judgment  was  entered 
on  this  note  on  October  25,  1913.  At  that  time  it  was 
less  than  nineteen  years  old,  and  therefore  the  law  would 
not  presume  the  note  paid.  But  lapse  of  time  less  than 
twenty  years  will,  with  other  persuasive  circumstances. 
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justify  a  jury  in  finding  that  a  note  has  been  paid — ^a 
sealed  note — ,  but  there  must  be  other  persuasive  circum- 
stances. If  you  find  this  note  is  paid,  you  must  find  that 
there  are  persuasive  circumstances  tending  to  show  pay- 
ment in  addition  to  the  lapse  of  time.  But  there  is  this 
circumstance,  testified  to  by  Mr.  Frank  Burns,  as  to  what 
took  place  there  in  his  father's  restaurant  or  in  the  res- 
taurant which  his  father  had  formerly  conducted ;  then 
you  have  the  other  circumstances  of  lapse  of  time  as  pos- 
sibly tending  to  some  extent  to  strengthen  the  testimony 
of  Frank  Burns,  or  that  might  cause  you  to  think  that 
the  note  was  included  in  that  settlement. 

[It  is  not  shown  that  Jackson  Koehler  made  any  effort 
to  collect  this  note  during  his  lifetime.  He  lived  eight 
or  nine  years  after  this  note  was  due,  and,  so  far  as  it 
appears  here,  took  no  steps,  made  no  effort,  to  collect 
the  note.  It  is  a  circumstance  in  his  favor  that  the  note 
was  found  in  his  possession  among  his  papers  after  his 
death.  If  a  man  pays  a  note,  the  natural  thing  is  to 
take  up  the  note.  If  Mr.  Burns  paid  this  note,  the  natu- 
ral thing  would  be  for  Mr.  Burns  to  have  said  "I  want  my 
note"  and  that  is  especially  so  when  he  had  Mr.  Down- 
ing also  on  the  note.  Mr.  Downing  was  one  of  the 
makers  of  the  note.  If  Mr.  Bums  paid  it,  he  paid  it 
without  having  it  delivered  up  to  him.  If  that  settle- 
ment included  this  note,  it  would  seem  to  have  been  made 
there  in  the  saloon  without  the  note  being  mentioned  at 
all,  so  far  as  Mr.  Frank  Bums  testifies.  And  I  say  the 
circumstances  that  the  note  was  not  there  and  not  con- 
sidered there,  so  far  as  Mr.  Burns  recollects,  and  the  fact 
that  the  note  was  found  among  Mr.  Koehler's  papers 
eight  or  nine  years  after  would  be  circumstances  tending 
to  show  that  the  note  was  not  paid  by  the  payment  made 
there  at  the  saloon  at  that  time.  There  is  another  cir- 
cumstance, according  to  the  evidence  of  Mr.  Gehrlein, 
the  accountant.  He  says  he  had  charge  of  Mr.  Jackson 
Koehler's  papers  and  was  his  personal  accountant.  He 
says  that  Jackson  Koehler  handed  him  this  note  in  1901 
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to  enter  or  list  in  a  book  among  Mr.  Koehler's  securities. 
Mr.  Koehler's  declarations  and  acts  would  not  be  evi- 
dence in  his  own  favor,  but  that  evidence  does  tend  to 
show  that  the  note  was  there  in  existence  by  Mr.  Koehler 
handing  it  to  his  bookkeeper  to  enter  at  that  time.  There 
is  the  further  circumstance  that  after  Mr.  Koehler  died 
his  administrator  demanded  payment  on  this  note  of 
Wellington  Downing,  and  Mr.  Downing  told  him  he 
thought  or  supposed  the  note  had  been  paid,  and  Mr. 
Heuer,  the  administrator,  took  no  steps  to  collect  it,  and 
turned  it  over  to  the  trustees  and  they  held  it  afterwards ; 
th^y  took  no  steps  to  collect  it — ^at  least  for  some  years, 
— ^and  Mr.  King,  one  of  the  trustees,  says  that  he  sup- 
posed that  the  note  was  uncollectable,  that  he  supposed 
the  parties  were  not  financially  responsible ;  and  the  rea- 
son given,  as  I  understand  the  testimony  of  the  plaintiffs, 
for  entering  this  note  in  October,  1913,  was  that  Mr. 
Downing  at  that  time  had  come  into  i)OSsession  of  some 
property.    You  will  remember  that.  ]     ( 10 ) 

There  is  no  evidence  offered  here  as  to  the  financial  cir- 
cumstances of  any  of  these  parties,  as  I  recall.  Mr. 
Jackson  Koehler  seems  to  have  been  a  man  of  some  prop- 
erty. There  is  nothing  here  to  show  the  financial  condi- 
tion of  the  defendants,  as  I  recall  it. 

There  is  evidence  that  Mr.  Bums  went  from  Erie  to 
Painesville  where  for  some  years  he  acted  as  agent  for 
Jackson  Koehler — perhaps  in  the  brewery  business  or 
wholesale  business.  There  is  evidence  that  later  Mr. 
Koehler  had  a  mortgage  against  Mr.  Bums,  which  he 
foreclosed,  and  sold  the  property  and  bought  it  himself. 
That  would  not  tend  to  show  that  this  note  was  paid  or 
that  it  was  not  paid.  It  might  tend  to  show  that  Mr. 
Bums  was  not  in  very  affluent  circumstances. 

It  is  argued  here  on  behalf  of  the  defendant  that  if  the 
note  had  pot  been  paid  at  that  time,  Mr.  Koehler  would 
have  been  apt  to  have  tried  to  collect  it,  but,  so  far  as  ap- 
pears, the  mortgage  was  sufficiently  large  to  require  the 
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sale  of  the  property,  so  I  do  not  see  how  that  circum- 
stance is  of  much  importance  here. 

Perhaps  Jackson  Koehler's  death  in  1903  might  be  a 
reason  why  the  note  was  allowed  to  run  so  long  without 
an  eflfort  being  made  to  collect  it  Perhaps,  as  Mr.  King 
says,  they  supposed  the  parties  to  be  insolvent;  at  all 
events,  no  efforts  seem  to  have  been  made  to  collect  the 
note  until  it  was  entered  in  judgment  in  October,  1913. 

You  should  remember  and  consider  all  the  evidence  in 
the  case,  whether  referred  to  by  the  court  or  not.  The 
burden  of  showing  payment  rests  upon  the  defendant. 
The  evidence  tending  to  show  payment  is  strengthened 
somewhat  by  the  lapse  of  time,  but  the  lapse  of  time, 
while  strengthening  the  evidence,  is  not  sufBcient  with- 
out other  evidence  to  justify  a  jury  in  finding  the  note 
was  paid. 

Errors  assigned  were  (8,  9,  10)  above  instructions 
quoting  them. 

Samuel  T.  Bossiter,  with  him  Harry  K.  Blake,  for  ap- 
pellant. 

G.  Arthur  Blass,  with  him  William  E.  Hirt,  for  appel- 
lee. 

Opinion  by  Trbxler,  J.,  July  18, 1916 : 

The  only  question  is  whether  there  was  suflBcient  evi- 
dence to  show  that  the  judgment  note  in  question  had 
been  settled  or  paid  for.  The  note  was  dated  May  19, 
1894,  payable  three  months  after  date.  It  was  not  en- 
tered of  record  until  October  25, 1913.  The  court  below 
opened  the  judgment  and  submitted  the  question  to  the 
jury  as  to  whether  there  was  anything  due  upon  the  note. 
Some  assignments  are  directed  to  the  admission  of  testi- 
mony but  as  no  exceptions  were  filed,  we  need  not  con- 
sider them.    See  Daly's  Est,  55  Pa.  Superior  Ot  488; 
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Green  &  Co.  v.  Thompson,  et  al.,  172  Pa.  609;  Com.  v. 
Spencer,  6  Pa.  Superior  Ct.  256. 

The  note  was  under  seal  and  purported  consideration 
and  it  was  incumbent  upon  the  defendant  to  show  that  it 
had  been  paid.  The  lapse  of  19  years  would  be  a  circum- 
stance in  connection  with  other  testimony  tending  to 
show  the  note  had  been  paid.  In  any  event  the  matter  had 
to  go  to  the  jury.  The  defendant  produced  a  witness  who 
testified  that  he  had  been  present  on  one  occasion  and 
heard  a  conversation  between  his  father,  one  of  the  de- 
fendants, and  Jackson  Kohler,  the  payee  of  the  note,  and 
saw  his  father  pay  Kohler  some  money  and  that  Kohler 
gave  a  receipt  to  his  father;  that  at  that  time  it  was 
said  that  "we  are  now  square"  or  "that  it  squared  them 
up" ;  that  the  receipt  was  destroyed  in  a  fire  some  years 
ago,  but  that  it  was  in  full  of  all  accounts.  There  was 
no  note  spoken  of  at  the  time  and  the  note  was  not  given 
to  the  defendant  but  it  was  found  among  the  effects  of 
the  plaintiff  after  his  death.  It  is  claimed  that  the  court 
did  not  in  its  charge  sufficiently  dwell  upon  the  testi- 
mony of  this  witness.  We  think  the  charge  was  fair  in 
this  respect,  in  fact,  the  judge  might  have  gone  further 
and  told  the  jury  that  testimony  in  regard  to  admissions 
or  statements  made  of  payments  are  to  be  received  with 
caution,  especially  where  the  party  who  is  said  to  have 
made  them  is  dead :  Rehm  v.  Frank,  16  Pa.  Superior  Ct. 
175.  The  comments  of  the  court  upon  the  evidence  were 
to  our  mind  fair  and  well  within  its  province. 

We  have  gone  over  the  assignments  of  error  carefully 
and  we  think  they  require  no  further  reference.  It  was 
purely  a  matter  of  fact  for  the  jury  to  determine  whether 
the  note  had  been  paid  or  not.  The  court  could  not  in- 
struct that  a  lapse  of  19  years  was  conclusive  as  to  pay- 
ment, or  that  a  failure  to  make  an  attempt  to  collect  had 
wrought  a  presumption  of  payment.  It  is  true  a  shorter 
period  than  20  years  with  presuasive  circumstances 
might  furnish  ground  for  the  presumption  but  as  was 
said  in  Diamond  v.  Tobias,  12  Pa.  312,  quoted  in  Moore 
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V.  Smith,  81  Pa.  182,  "Exactly  what  these  circumstances 
may  be  never  has  been  and  never  will  be  defined  by  law ; 
there  must  be  some  circumstances  and  when  there  are 
any  it  is  safe  to  leave  them  to  the  jury." 
The  judgment  is  afSrmed. 


Felheim  v.  Perry  Brewing  C5o.,  Appellant 

Mechanics'  lien — Materials  furnished  continuotLsly — Acts  of  April 
U,  1866,  P.  L.  2S8,  and  June  i,  1901,  Sec.  12,  P.  L.  iSL 

Under  the  Acts  of  April  14,  1855,  P.  L.  238,  and  June  4,  1901, 
Sec.  12,  P.  L.  431,  the  right  to  file  a  mechanics'  lien  is  not  defeated 
by  the  fact  that  an  interval  of  over  two  months  intervened  between 
the  furnishing  of  the  first  portion  of  the  materials  and  the  furnish- 
ing of  the  last  portion,  if  it  appears  that  there  was  such  continuity 
in  the  furnishing  as  would  prima  facie  tie  the  several  deliveries 
from  the  first  to  the  last.  Whether  the  material  is  furnished  under 
one  or  more  contracts  does  not  affect  the  right  to  file  the  lien,  inas- 
much as  the  12th  Section  of  the  Act  of  June  4,  1901,  P.  L.  431, 
provides  that  if  the  labor  and  materials  be  furnished  continuously 
'Hhe  claimant  may  file  a  single  claim  though  furnished  under  more 
than  one  contract." 

Argued  April  11,  1916.  Appeal,  No,  89,  April  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Erie  Co., 
Sept.  T.,  1914,  No.  14,  on  verdict  for  plaintiff  in  ease  of 
Lyman  Felheim  v.  Perry  Brewing  Company.  Before 
Orlady,  p.  J.,  Henderson,  Kephaet,  Trexleb  and  Wil- 
liams^ JJ.    AfBrmed. 

Scire  facias  sur  mechanics'  lien.    Before  Benson,  J. 

At  the  trial  it  appeared  that  the  materials,  for  which 
the  lien  was  filed,  were  furnished  to  the  Vogt  Brewing 
Company  which  afterwards  went  into  the  hands  of  a  re- 
ceiver and  upon  the  property  being  sold  at  receiver's 
sale  subject  to  the  liens  of  record,  was  purchased  by  one, 
Bimbaum,  and  conveyed  to  the  Perry  Brewing  Company 
subject  to  the  same  liens,  as  those  under  which  Bimbaum 
purchased. 

Vol.  Lxra— 36 
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The  evidence  disclosed  the  fact  that  the  items  in  the 
lien  filed,  under  date  of  May  1,  1912,  amounting  to 
1586.00,  were  furnished  upon  a  special  contract  upon 
specifications  submitted  by  the  Vogt  Brewing  Company 
to  the  plaintiff,  and  at  a  price  agreed  upon  between  the 
parties,  and  that  all  the  materials  so  agreed  upon  were 
furnished  on  or  before  March  22, 1912.  From  March  22, 
1912,  there  were  no  other  materials  ordered  from  the 
plaintiff  until  June  3, 1912,  when  the  Vogt  Brewing  Com- 
pany ordered  some  more  material  from  plaintiff  to  con- 
tinue the  changes  and  alterations  which  the  necessities 
of  the  business  required.  The  last  item  for  materials 
claimed  in  the  lien,  was  furnished  under  date  of  October 
18, 1912,  and  the  lien  was  not  filed  until  January  9, 1913, 
and  included  therein  were  the  items  furnished  under  the 
special  contract  which  were  furnished  on  or  before 
March  22, 1912,  as  well  as  all  other  items  furnished  after 
that  date. 

Defendant  presented  this  point : 

The  evidence  is  uncontradicted  that  the  material  fur- 
nished for  the  bottling  works  was  furnished  under  an 
independent  contract  amounting  to  f586.00,  and  that  the 
last  of  this  material,  furnished  by  plaintiff,  was  fur- 
nished on  March  22, 1912,  and  that  plaintiff  did  not  fur- 
nish any  other  material  from  that  date  until  June  3, 
1912.  As  the  lien  was  not  filed  until  January  9, 1913,  it 
was  too  late  to  bind  the  premises  for  the  materials  fur- 
nished by  plaintiff  on  or  prior  to  March  22,  1912.  An- 
swer.   Refused.     (1) 

Verdict  and  judgment  for  plaintiff  for  |1,301.49.  De- 
fendant appealed. 

Errors  assigned  were  ( 1 )  refusal  of  point  as  above  and 
(2)  refusal  of  binding  instructions  for  defendant. 

L.  E.  Torrey,  for  appellant,  cited :  Todd  v.  Gemery, 
223  Pa.  103 ;  Schively  v.  Radell,  227  Pa.  434. 
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R.  T.  Marsh,  of  Marsh  d  Eaton,  for  appellee,  cited : 
Hofer's  App.,  116  Pa.  360;  Crane  Co.  v.  Rogers,  60  Pa. 
Superior  Ct.  305. 

Opinion  by  Trbxlbr,  J.,  July  18, 1916 : 

The  Act  of  June  4, 1901,  P.  L.  431,  relating  to  mechan- 
ics' liens  in  its  12th  Section  provides  that  "If  the  labor 
or  materials  be  furnished  continuously  in  the  erection 
and  construction  of,  addition  to,  or  removal  of  a  struc- 
ture or  other  improvement,  the  claimant  may  file  a  single 
claim,  though  furnished  under  more  than  one  contract, 
with  the  same  effect  as  if  furnished  continuously  under 
a  single  contract.^' 

The  only  question  before  us  is  whether  the  materials 
furnished  in  the  case  at  bar  were  furnished  continuously 
as  required  by  the  above  in  part  quoted  section.  The 
first  items  of  the  lien  were  furnished  February  19, 1912, 
up  to  March  22,  1912,  and  from  March  22d  to  June  3d 
there  were  no  materials  furnished.  After  that  they  were 
furnished  at  frequent  intervals  until  the  completion  of 
the  improvement. 

The  Act  of  April  14, 1855,  P;  L.  238,  provided  for  the 
filing  of  mechanics'  liens  for  work  done  or  materials  fur- 
nished continuously.  Prior  to  that  act  as  stated  in  Sing- 
erly  v.  Doerr,  62  Pa.  9,  the  purchasing  of  material  as 
needed  on  a  job  was  a  new  contract  at  every  purchase 
and  any  item  more  than  six  months  old  was  barred.  The 
Act  of  1855  changed  this  so  that  when  the  materials  were 
furnished  for  a  single  building  in  the  ordinary  progress 
of  the  work,  thus  giving  to  the  items  a  unity  of  purpose 
if  not  of  contract,  even  if  there  was  an  interval  of  time 
between  the  procuring  of  the  articles,  a  lien  could  be 
filed  within  six  months  of  the  last  item :  Diller  v.  Burger, 
68  Pa.  432,  and  Hofer's  App.,  116  Pa.  360.  In  the  last 
case  there  was  a  much  longer  interval  than  in  the  case 
before  us.  "The  question,  usually,  is  not  so  much  re- 
specting the  length  of  the  interval,  as  to  whether  the 
work  was  ordered  and  done  in  its  ordinary  progress  from 
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beginning  to  completion,  as  contracted  by  the  employer, 
with  an  understanding  that  the  employment  should  con- 
tinue, though  such  understanding  is  not  binding  as  a 
contract.^^  We  think,  giving  the  word,  "continuously^' 
the  same  significance  as  in  the  above  cases,  the  intention 
of  Section  12  of  the  Act  of  1901  is  that  though  there  be 
an  interval  in  the  progress  of  the  work,  and  though  there 
be  more  than  one  contract,  the  lien  may  be  filed  within 
six  months  after  the  furnishing  of  the  last  item.  One 
may  not  tack  on  items  merely  to  preserve  the  lien  but 
necessarily  in  the  progress  of  a  building  there  must  be 
intervals  of  time  in  which  other  materialmen  beside  the 
claimant  will  be  required  to  furnish  their  part  of  the 
structure  and  very  often  one  materialman  must  wait 
until  the  other  has  performed  certain  work  or  furnished 
certain  materials,  and  it  was  not  the  intention  of  the 
legislature  to  require  a  filing  of  separate  liens  for  the 
articles  furnished  before  and  after  such  intervals.  As 
was  said  by  Brother  Kbphart  in  Crane  Co.  v.  Rogers,  60 
Pa.  Superior  Ct.  305,  the  question  is  "if  there  was  such 
continuity  in  the  furnishing  as  would  prima  facie  tie  the 
several  deliveries  from  first  to  last  under  the  contract.^' 
The  fact  that  some  of  the  lumber  in  question  was  fur- 
nished under  a  special  contract  does  not  change  our  con- 
clusion for  the  Act  of  1901  in  its  language  expressly 
covers  such  a  situation.  Whether  the  materials  were 
furnished  under  one  or  more  contracts  does  not  affect 
the  right  to  file  a  lien  under  the  12th  Section.  It  so  ex- 
pressly declares. 
The  judgment  is  affirmed. 


Taylor,  Appellant,  v.  Siers. 

Practice,  C.  P. — Parties — Death  of  party — Substitution  of  execu- 
tor— Appearance  hy  attorney. 

Where  two  persons  are  sued  as  partners  and  one  of  them  dies, 
and  the  executor  of  the  deceased  is  substituted  as  a  party  of  record, 
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and  at  the  trial  the  attorney  who  had  entered  an  appearance  for 
the  two  partners  appeared  for  the  surviving  partner  and  the  estate 
of  the  deceased  partner,  and  a  verdict  is  rendered  in  favor  of  the 
plaintiff,  it  is  reversible  error  for  the  court  to  enter  judgment  n.  o.  v. 
for  the  executor  of  the  deceased  partner  on  the  ground  that  he  had 
not  been  served  with  process. 

After  an  appearance  in  a  trial  on  the  merits  the  plaintiff  ought 
not  to  be  deprived  of  the  result  on  the  theory  that  the  defendant 
was  not  regularly  in  court,  without  some  evidence  from  the  latter 
that  the  attorney  assiuning  to  represent  him  was  not  authorized  so 
to  do. 

Argued  March  7,  1916.  Appeal/  No.  33,  March  T., 
1916,  by  plaintiff,  from  judgment  of  C.  P.  Luzerne  Co., 
Oct.  T.,  1913,  No.  394,  for  defendant  n.  o.  v.  in  case  of 
E.  J.  Taylor  v.  Wm.  M.  Siers  and  Russell  TJhl,  doing 
business  as  Wm.  M.  Siers  Cigar  Company.  Before 
Oblady,  p.  J.,  Henderson,  Kbphabt,  Trbxlbb  and  Wil- 
liams, JJ.    Reversed. 

Assumpsit  for  goods  sold  and  delivered.  Before 
Woodward,  J. 

Prom  the  record  it  appeared  that  pending  suit,  but  be- 
fore the  trial  of  the  case,  one  of  the  joint  defendants, 
Bussel  Uhl,  died,  and  plaintiff,  upon  learning  of  his 
death,  suggested  of  record  his  death,  and  a  substitution 
thereon,  of  John  H.  TJhl,  executor,  and  Sarah  H.  Uhl, 
executrix,  but  no  service  of  a  scire  facias,  or  a  rule  to 
show  cause  was  made  upon  them. 

On  the  trial  of  the  cause.  Rush  Trescott,  Esq.,  a  mem- 
ber of  the  bar,  appeared  at  the  trial,  and  directed  that  his 
appearance  should  be  entered  of  record  as  follows: 
"Rush  Trescott,  Esq.,  for  Wm.  M.  Siers,  individually, 
and  Wm.  M.  Siers  Cigar  Company,  and  for  the  Estate 
of  Russel  Uhl,  deceased." 

In  the  course  of  the  trial  no  objection  was  made  by  the 
attorney  for  the  defendants  to  the  manner  in  which  the 
executors  were  substituted  on  the  record. 
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On  June  5,  1915,  the  jury  rendered  a  verdict  in  favor 
of  the  plaintiff. 

On  June  9,  1915,  defendants,  through  their  counsel, 
filed  reasons  for  a  new  trial  and  judgment  non  obstante 
veredicto,  on  the  ground  that  plaintiff  had  not  proven 
the  existence  of  a  partnership. 

On  July  9, 1915,  the  attorneys  for  the  executors  of  the 
estate  of  Russell  Uhl,  deceased,  filed  additional  reasons 
for  judgment  non  obstante  veredicto,  wherein  they 
averred  that  the  executors  of  the  estate  of  Bussel  Uhl, 
deceased,  not  having  been  properly  made  parties  to  this 
suit,  the  verdict  could  not  be  sustained. 

The  court  entered  judgment  for  the  executors  non  ob- 
stante veredicto. 

Error  assigned  was  in  entering  judgment  for  execu- 
tors non  obstante  veredicto. 

Charles  M.  Bowman,  with  him  Reynolds  d  Reynolds, 
for  appellant. — Failure  to  deny,  by  affidavit,  answer,  or 
depositions,  the  right  of  counsel  to  appear  for  them,  is 
equivalent  to  admission  that  he  had  proper  authority: 
Danville,  Etc.,  R.  R.  v.  Rhoades,  et  al,  180  Pa.  157;  Mc- 
Alphine  Street,  40  Pa.  Superior  Ct.  268. 

While  a  writ  of  scire  facias,  or  rule  to  show  cause  may 
be  the  usual  methods  employed,  plaintiff  is  not  obliged  to 
resort  to  such  methods :  Ash,  et  al.,  v.  Guie,  to  use,  etc., 
97  Pa.  493;  Dingman  v.  Amsink,  77  Pa.  114. 

Henry  W.  Dunning,  with  him  Mulford  Morris,  for  ap- 
pellee.— ^At  common  law,  the  death  of  a  partner,  joint 
defendant,  pendente  lite,  terminated  the  liability  of  the 
deceased  partner  or  his  estate,  and  the  surviving  partner 
sued  was  alone  liable :  Walter  v.  Ginrich,  2  Watts  204 ; 
Given  v.  Albert,  5  Watts  &  Sergeant  333 ;  Miller  v.  Reed, 
27  Pa.  244. 

A  liberal  construction  of  the  Act  of  March  22,  1861, 
P.  L.  186,  permits  the  plaintiff  to  bring  in  the  executor  or 
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administrator  and  proceed  against  him  and  the  survivor 
at  the  same  time  to  judgment :  Dingman  v.  Amsink,  77 
Pa.  114;  Brady  v.  Reed,  87  Pa.  Ill;  Dowling  v.  Mc- 
Gregor, 91  Pa.  410 ;  Ash  v.  Guie,  97  Pa.  493 ;  Mochette  v. 
Magee,  9  Philadelphia  24. 

In  the  case  at  bar,  it  is  patent,  that  until  the  substitu- 
tion of  the  Uhl  Estate  executors  under  the  statute,  all 
proceedings  in  the  cause,  on  the  part  of  the  plaintiff, 
could  only  be  directed  toward  and  contemplate  the  sur- 
viving defendant,  Wm.  M.  Siers;  that  the  attorney  of 
record,  Rush  Trescott,  Esq.,  had  only  authority  to  repre- 
sent him  in  the  matter. 

Opinion  by  Henderson,  J.,  July  28, 1916 : 
This  action  was  brought  against  William  M.  Siers  and 
Russell  Uhl  doing  business  as  the  Wm.  M.  Siers  Cigar 
Company.  The  action  was  based  on  a  contract  alleged 
to  have  been  entered  into  by  the  plaintiff  with  the  defend- 
ants. The  summons  was  regularly  served  on  the  defend- 
ants an  appearance  entered  for  them  and  an  affidavit  of 
defense  filed.  Uhl,  one  of  the  defendants,  having  died, 
the  plaintiff  suggested  of  record  his  death  and  the  substi- 
tution of  his  executors.  This  was  done  November  25, 
1914.  The  case  was  called  to  trial  June  5,  1915,  Rush 
Trescott,  Esq.,  appearing  for  Wm.  Siers  individually  and 
Wm.  M.  Siers  Cigar  Co.  and  for  the  estate  of  Russell  Uhl, 
deceased.  A  verdict  was  returned  for  the  plaintiff; 
thereupon  the  defendants  filed  a  motion  for  a  new  trial 
and  for  judgment  non  obstante  veredicto.  The  learned 
trial  judge  discharged  the  rule  for  judgment  as  to  Siers 
but  made  it  absolute  as  to  the  executors  of  Uhl  and  from 
this  action  the  plaintiff  appealed.  The  reason  assigned 
for  entering  judgment  for  the  Uhl  estate  was  that  the 
record  did  not  show  that  the  executors  wete  properly 
brought  into  court.  This  question  was  not  raised  during 
the  trial  and  was  suggested  after  the  motion  for  judg- 
ment non  obstante  veredicto  on  the  ground  that  the  court 
had  refused  to  instruct  the  jury  that  the  evidence  was 
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not  sufficient  to  show  that  Uhl  was  a  member  of  the  firm 
had  been  filed.  It  may  well  be  doubted  whether  the  de- 
fendants' second  point  is  a  request  for  binding  instruc- 
tions within  the  meaning  of  the  Act  of  April  22, 1905,  P. 
L.  286,  and  therefore  a  sufficient  support  for  a  rule  for 
judgment  non  obstante  veredicto,  but  it  is  not  necessary 
to  decide  that  question,  as  we  regard  the  reason  moving 
the  court  to  the  action  appealed  from  insufficient.  It 
appears  from  the  record  that  an  appearance  was  regu- 
larly entered  for  all  of  the  defendants  after  the  action 
was  brought  and  that  after  the  substitution  of  the  execu- 
tors of  Uhl  the  same  attorney  appeared  for  all  of  the 
defendants  and  conducted  the  trial  on  their  behalf.  The 
course  adopted  was  similar  to  that  taken  in  Oingman  v. 
Amsink,  77  Pa.  114,  in  which  the  Act  of  March  22, 1861, 
relating  to  the  substitution  of  the  legal  representatives  of 
the  deceased  defendant  was  discussed  and  the  judgment 
affirmed,  and  that  case  was  cited  with  approval  in  Dowl- 
ing  V.  McGregor,  91  Pa.  413..  It  was  held  in  Ash  v. 
Guie,  97  Pa.  493,  that  "a  liberal  construction  of  the  stat- 
ute (Act  of  1861)  permits  the  plaintiff  to  bring  in  the 
executor  or  administrator  and  proceed  against  him  and 
the  survivor  at  the  same  time  to  judgment."  If,  however, 
the  substitution  was  not  lawfully  effected  the  appearance 
of  Mr.  Trescott  for  the  defendants  cured  that  irregularity 
or  at  least  imposed  on  the  appellees  the  necessity  of  show- 
ing that  such  appearance  w^as  without  their  authority. 
No  objection  was  made  at  any  stage  of  the  trial  to  the 
manner  in  which  the  executors  were  brought  in  and  there 
is  no  averment  by  affidavit,  petition  or  otherwise  that  his 
appearance  was  not  with  their  knowledge  and  authority. 
An  attorney  is  an  officer  of  the  court  into  which  he  is  ad- 
mitted to  practice.  His  admission  and  license  to  prac- 
tice raise  a  presumption  prima  facie  in  favor  of  his  right 
to  appear  for  any  person  whom  he  undertakes  to  repre- 
sent. When  his  authority  to  do  so  is  questioned  or  de- 
nied the  burden  of  overcoming  this  presumption  rests  on 
him  who  questions  or  denies  his  authority,  and  such  per- 
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son  must  show  by  affidavit  the  existence  of  facts  tending 
to  overcome  the  presumption  before  the  attorney  can  be 
called  upon  to  file  his  warrant  of  attorney :  Danville, 
Etc.,  R.  R.  Co.  V.  Rhoades,  180  Pa.  157.  It  was  said  in 
McCullough  V.  Ry.  Mail  Assn.,  225  Pa.  118,  "It  is  a 
familiar  rule  of  practice  in  this  State  that  an  appearance 
by  the  defendant  cures  any  defect  or  irregularity  in  the 
service  of  the  writ.  A  defendant  may  appear  in  person 
or  by  counsel.  If  he  appear  by  counsel,  the  latter  causes 
his  name  to  be  entered  on  the  record.^'  A  defendant  can 
not  deny  the  jurisdiction  of  the  court  and  at  the  same 
time  defend  the  cause  on  its  merits  which  implies  a  sub- 
mission to  its  jurisdiction.  The  same  rule  is  supported 
in  I^cAlpine  St.,  40  Pa.  Superior  Ct.  268.  After  an  ap- 
pearance in  a  trial  on  the  merits  the  plaintiff  ought  not 
to  be  deprived  of  the  result  on  the  theory  that  the  de- 
fendant was  not  regularly  in  court  without  some  evi- 
dence from  the  latter  that  the  attorney  assuming  to  rep- 
resent him  was  not  authorized  so  to  do.  The  learned 
trial  judge  based  his  conclusion  on  the  decision  in  Hill  v. 
Truby,  Townsend's  App.,  117  Pa.  320,  but  in  that  case 
as  appears  from  the  opinion  the  record  did  not  inform 
the  court  how  the  representatives  of  the  deceased  party 
were  brought  in  nor  that  they  were  brought  in  at  all.  It 
did  not  appear  by  whose  authority  or  direction  the  sub- 
stitution was  made  nor  did  the  record  show  an  appear- 
ance for  the  administrators.  Under  such  circumstances 
the  court  held  that  the  record  was  defective  and  would 
not  sustain  a  verdict  and  judgment.  The  case  is  unlike 
that  before  us  in  these  respects.  We  are  of  the  opinion 
that  the  record  does  not  exhibit  a  state  of  facts  which 
supports  the  action  of  the  court  below.  The  motion  for 
a  new  trial  does  not  appear  to  have  been  disposed  of  be- 
low and  the  record  will  therefore  be  remitted  to  enable 
the  court  to  dispose  of  that  subject. 

The  judgment  is  reversed  and  the  record  remitted  to 
the  court  below  for  further  proceedings. 
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Scranton  Gas  &  Water  Company  v.  Weston, 
Appellant. 

Negligence  —  Automohilea  —  Testimony  as  to  insurance  —  Evi-^ 
dence. 

In  an  action  to  recover  damages  for  injuries  to  an  automobile 
resulting  from  an  accident,  it  is  reversible  error  for  the  court  to 
permit  evidence  to  be  introduced  relating  to  tlie  defendant's  insur- 
ance in  a  liability  company. 

The  rule  permitting  the  introduction  of  the  whole  of  a  conver- 
sation where  a  part  has  been  admitted  relates  to  relevant  conver- 
sations but  not  to  all  of  the  matters  concerning  which  the  witnesses 
may  have  talked. 

Argued  March  8,  1916.  Appeal,  No.  13,  March  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Lackawanna 
Co.,  Nov.  T.,  1911,  No.  422,  on  verdict  for  plaintiflf  in  case 
of  Scranton  Gas  &  Water  Company  v.  C.  S.  Weston.  Be- 
fore Orladt,  p.  J.,  Hbnderson,  Kbphabt,  Tbbxlbb  and 
Williams,  JJ.    Reversed. 

Trespass  to  recover  damages  for  injuries  to  an  auto- 
mobile.   Before  Staples,  P.  J.,  specially  presiding. 

See  57  Pa.  Superior  Court,  355. 

At  the  trial  when  W.  W.  Scranton,  a  witness  for  plain- 
tiff was  on  the  stand,  he  was  asked  this  question : 

"Q. — Just  tell  us  if  you  had  any  conversation  with 
reference  to  the  accident  with  Mr.  Weston,  and  give  us 
the  circumstances  surrounding  your  first  talk  with  him 
about  it?  A. — I  don^t  remember  whether  I  asked  Mr. 
Weston  to  come  over  and  see  me  or  whether  he  came  him- 
self, but  we  had  a  talk  about  it.  I  told  him  I  reckoned 
the  damage  at  about  |1,500,  that  the  car  was  worth — ^we 
had  received  an  offer  of  |1,500  for  the  car  some  time  be- 
fore and  had  declined  it  because  we  thought  it  was  worth 
more,  we  thought  it  was  worth  about  |2,000.  I  told  him, 
of  course,  the  measure  of  damage  was  the  difference  be- 
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tween  what  it  was  worth  before  and  what  was  left  of  the 
car  after  his  chauffeur  had  smashed  it.  He  said  that  he 
was  sorry  but  unfortunately  he  was  tied  up  with  the  in- 
surance company  by  a  contract,  that  his  contract — 

"Mr.  S.  B.  Price:  I  object  to  that  and  ask  to  have  it 
stricken  out. 

"Mr.  O'Brien :  We  object  to  the  motion.  We  have  a 
right  to  all  the  conversation  between  Mr.  Weston  and  the 
witness. 

"Mr.  Price.  There  is  another  objection ;  it  is  not  in 
rebuttal  of  anything  proved  or  disproved. 

"The  Court :  The  evidence  of  this  witness  being  offered, 
as  the  court  is  of  the  opinion,  to  contradict  the  alleged 
settlement,  it  is  competent  to  show  all  that  took  place 
between  the  parties  leading  up  to  the  alleged  settlement, 
and  while  it  may  have  an  effect  other  than  that  desired  in 
some  parts  of  the  conversation,  yet  the  court  is  obliged  to 
permit  the  witness  to  tell  the  whole  conversation,  but 
any  part  of  it  relating  to  extraneous  matters  may  not  be 
made  a  matter  of  comment  to  the  jury.  Objection  over- 
ruled.   Exception  noted  for  the  defendant. 

"Mr.  O'Brien :  Q. — Proceed  where  you  left  off?  A. — 
Mr.  Weston  said  that  if  it  was  simply  a  matter  between 
himself  and  me  that  he  would  be  willing  to  settle  on 
whatever  I  thought  was  a  fair  settlement,  but  that  un- 
fortunately he  was  tied  up  with  a  contract  with  the  in- 
surance company,  he  wasn't  to  be  allowed  to  interfere  in 
the  case  in  any  way,  they  hired  their  own  lawyers  and 
were  to  run  the  thing;  in  other  words,  that  it  wasn't  a 
matter  at  all  between  Mr.  Weston  and  myself,  but  be- 
tween me  and  the  insurance  companies ;  that  is  what  it 
really  was.  Well,  I  objected  to  that;  I  said  that  I  had 
nothing — ^we  had  nothing  to  do  with  the  insurance  com- 
panies; if  he  had  been  foolish  enough  or  so  unfortunate 
as  to  tie  himself  up  in  any  contract  of  that  kind  that  was 
entirely  his  affair,  that  the  insurance  companies  hadn't 
injured  us,  but  his  chauffeur  had.  He  said  he  was  in- 
sured for  only  a  thousand  dollars  and  any  verdict  that 
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might  be  given  over  a  thousand  dollars  he  would  have  to 
make  up.  Well,  I  said,  that  was  entirely  for  him  and 
didn't  affect  us  at  all  in  any  way,  suit  was  against  him, 
we  had  no  bother  with  the  insurance  companies,  we 
didn't  care  anything  about  them,  it  was  entirely  a  matter 
between  him  and  us,  and  that  the  fair  measure  of  damage 
was  the  difference  between  what  the  car  had  been  worth 
before  the  accident  and  what  we  could  get  for  the  car  in 
its  present  shape  in  which  his  man  put  it. 

"Mr.  Price:  Defendant's  counsel  move  to  strike  out 
all  the  conversation  related  by  the  witness  with  reference 
to  insurance  and  any  matter  which  is  immaterial  to  the 
issue  trying. 

"Mr.  O'Brien :  Counsel  for  the  plaintiff  object  to  the 
motion  to  strike  out  for  the  reason  as  stated  before,  that 
is  to  say,  we  are  entitled  to  have  all  of  the  conversation 
given  in  evidence  by  the  witness  as  he  recalls  it. 

"The  Court :  The  contention  of  the  defendant  in  this 
case,  as  the  court  understands  it,  is  to  the  effect  that 
there  was  a  full  settlement  made  of  this  matter  between 
Mr.  Scranton,  the  president  of  the  Scranton  Gas  and 
Water  Company,  and  the  representative  or  agents  of 
Mr.  Weston,  by  his  authority,  and  that  Mr.  Weston,  who 
has  been  upon  the  stand,  testified  to  some  of  the  matters 
relating  to  this  settlement,  and  in  the  light  of  that  the 
court  is  of  the  opinion  that  the  whole  conversation  be- 
tween Mr.  Weston  and  Mr.  Scranton  on  the  question  of 
settlement  may  be  given.  The  motion  is  denied.  Excep- 
tion noted  for  the  defendant."    ( 1 ) 

Verdict  and  judgment  for  plaintiff  for  |791.  Defend- 
ant appealed. 

Error  assigned,  among  others,  was  (1)  rulings  on  evi- 
dence quoting  the  bill  of  exceptions. 

J.  H.  Price,  with  him  C.  B.  Price  and  S.  B.  Price,  for 
appellant. — The  fact  that  defendant  was  insured  cannot 
be  introduced  in  evidence  as  part  of  an  immaterial  con- 
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versation :  Erie  &  W.  V.  R.  R.  Co.  v.  Smith,  125  Pa.  259 ; 
Walsh  V.  Wilkes-Barre,  215  Pa.  226;  Martin  v.  Baden 
Boro.,  233  Pa.  452;  Bray  v.  Hazle  Twp.,  15  Luz.  356; 
HoUis  V.  U.  S.  Glass  Co.,  220  Pa.  49;  Lenahan  v.  Pitts- 
ton  Coal  M.  Co.,  221  Pa.  626;  Curran  v.  Lorch,  243  Pa. 
247. 

Joseph  O^Brien,  with  him  Edward  J.  Kelly,  for  ap- 
pellee.— The  evidence  complained  of  was  in  rebuttal  of  a 
very  material  part  of  the  defendant's  defense.  The 
plaintiff  below  was  entitled  to  give  all  the  conversation : 
Bank  v.  Donaldson,  6  Pa.  179 ;  Sherwood  v.  Titman,  55 
Pa.  77;  Lenahan  Coal  Mining  Co.,  221  Pa.  626;  Randal 
V.  Gonld,  225  Pa.  42. 

Opinion  by  Hbndebson,  J.,  July  18, 1916 : 
The  facts  out  of  which  this  appeal  arises  appear  in  the 
report  of  a  former  appeal  in  the  same  case  between  the 
same  parties,  57  Pa.  Superior  Ct.  355.  One  of  the  de- 
fenses presented  was  that  the  plaintiff  through  W.  W. 
Scranton,  its  president,  and  the  defendant,  through  W. 
R.  Teeter  and  J.  P.  Broadbent  acting  for  him,  had  en- 
tered into  an  agreement  under  which  the  defendant 
would  provide  a  Pierce  Arrow  secondhand  body  to  re- 
place the  damaged  body  of  the  plaintiff's  car  and  that  the 
plaintiff  was  to  accept  this  in  settlement  of  any  claim  it 
might  have  for  damages  against  the  defendant;  that 
pursuant  to  this  agreement  the  defendant's  agents  pro- 
cured a  secondhand  body  for  which  they  paid  f 450.00 
and  alleged  to  be  better  than  the  plaintiff's  and  that 
when  the  body  thus  purchased  was  tendered  to  the  plain- 
tiff through  Mr.  Scranton  he  refused  to  accept  it.  This 
agreement  was  denied  by  Mr.  Scranton,  his  allegation 
being  that  he  told  Teeter  and  Broadbent  that  they  might 
bring  on  the  car  body  and  that  he  would  look  at  it  to 
see  whether  it  was  satisfactory  but  that  no  agreement 
was  made  that  he  would  take  it  if  it  was  as  good  as  was 
represented.    The  issue  thus  made  up  on  this  part  of  the 


Digitized  by  VjOOQIC 


574  SCRANTON  G.  &  W.  CO.  v.  WESTON,  Appellant. 

Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
case  was  whether  Mr.  Scranton  entered  into  an  agree- 
ment with  Teeter  and  Broadbent  to  the  effect  that  if  they 
procured  a  car  body  as  good  as,  or  better  than,  the  one 
destroyed  he  would  accept  it  in  satisfaction  of  the  claim 
for  damages.  When  called  as  a  witness  Mr.  Scranton 
testified  under  objection  as  set  forth  in  the  first  assign- 
ment of  error  in  the  course  of  which  examination  he  gave 
a  conversation  alleged  to  have  been  had  with  the  defend- 
ant in  which  Mr.  Weston  said  to  him  he  was  tied  up  with 
a  contract  with  the  insurance  company ;  he  was  not  to 
be  allowed  to  interfere  in  the  case  in  any  way;  they 
hired  their  own  lawyers  and  were  to  run  the  thing;  in 
other  words,  that  it  was  not  a  matter  at  all  between  Mr. 
Weston  and  himself  but  between  him  and  the  insurance 
companies.  Further  statements  in  regard  to  the  insur- 
ance were  given  in  the  same  connection.  A  motion  was 
properly  made  to  strike  out  that  portion  of  the  evidence 
relating  to  insurance  on  the  car,  which  motion  was  over- 
ruled. The  testimony  was  admitted  on  the  ground  that 
it  was  part  of  the  conversation  had  by  the  plaintiflPs 
president  with  Mr.  Weston  and  that  as  the  latter  had  re- 
ferred in  his  testimony  to  a  meeting  with  Mr.  Scranton 
and  a  conversation  about  the  accident  the  whole  conver- 
sation between  theni  should  be  allowed.  A  consideration 
of  the  issue  and  an  examination  of  the  evidence  show 
that  the  conversation  related  by  Mr.  Scranton  was  not  at 
all  relevant  and  its  obvious  effect  was  to  prejudice  the 
minds  of  the  jurors.  The  testimony  of  Mr.  Scranton  as 
well  as  that  of  the  defendant  and  his  witnesses  makes 
it  clear  that  the  arrangement  contemplated  or  com- 
pleted for  the  purchase  of  the  Pierce  Arrow  body  was 
discussed  between  Mr.  Scranton  on  one  side  and  Teeter 
and  Broadbent  on  the  other.  It  is  conceded  that  no 
arrangement  was  made  between  the  defendant  person- 
ally and  Mr.  Scranton  for  the  substitution  of  the  car 
body.  All  of  that  negotiation  was  carried  on  by  Teeter 
and  Broadbent  with  Mr.  Scranton.  The  testimony  ex- 
cepted to  had  no  tendency  to  rebut  the  defeudanf  s  al- 
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legation  as  to  the  alleged  contract  for  the  obtaining  of 
the  car  body.  It  did  however  introduce  a  subject  foreign 
to  the  issue  pending  and  well  calculated  to  aflfect  the 
jury  in  a  manner  prejudicial  to  the  defendant.  It  is 
very  clear  that  the  subject  of  insurance  could  not  have 
been  introduced  directly  by  the  plaintiff  and  we  do  not 
find  anything  in  the  testimony  which  makes  it  a  legiti- 
mate subject  of  evidence  when  presented  in  rebuttal. 
Conceding  that  the  defendant  had  made  the  statement 
attributed  to  him  in  regard  to  the  insurance  it  was 
wholly  an  immaterial  matter  to  be  introduced  into  the 
case  and  its  materiality  could  not  be  established  by  the 
circumstance  that  some  reference  had  been  made  to  the 
subject  in  a  conversation  prior  to  the  time  when  the 
agreement  set  up  by  the  defendant  had  been  entered 
into.  The  effect  of  the  evidence  would  be  to  shift  the 
controversy  to  one  between  the  plaintiff  and  the  insur- 
ance company  and  would  tend  to  excite  prejudice 
against  the  defendant.  Mr.  Justice  Mestrezat  in  Walsh 
V.  WUkes-Barre,  215  Pa.  226,  clearly  sets  forth  the  ob- 
jection to  evidence  of  this  kind  as  does  also  Mr.  Justice 
Stewart  in  Martin  v.  Baden  Boro.,  233  Pa.  452.  It  was 
said  by  Mr.  Justice  Pell  in  Hollis  v.  U.  S.  Glass  Co.,  220 
Pa.  49 :  "It  has  been  repeatedly  held  in  other  jurisdic- 
tions that  the  bringing  to  the  attention  of  the  jury  the 
fact  that  the  defendant  in  an  action  for  personal  in- 
juries was  insured  by  an  employers'  liability  company, 
was  cause  for  reversal,  whether  done  by  admission  of 
testimony  or  the  statement  of  counsel'' ;  and  in  Lenahan 
V.  Coal  M.  Co.,  221  Pa.  626,  that  "The  fact  that  the  de- 
fendant in  an  action  for  personal  injuries  is  insured  in 
an  employers'  liability  company  has  not  the  slightest 
bearing  on  the  issue.  It  is  an  irrelevant  fact  prejudicial 
to  the  defendant  and  its  introduction  by  the  plaintiff, 
whether  by  testimony  offered  by  him,  by  statements  of 
his  counsel,  by  offers  of  proof  or  by  questions  asked  wit- 
nesses or  jurors  under  the  pretense  of  disclosing  interest 
or  bias,  is  ground  for  reversal :  Walsh  v.  Wilkes-Barre, 
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215  Pa.  226;  HoUis  v.  Glass  Co.,  220  Pa.  49.  The  rul- 
ings of  these  eases  will  be  strictly  adhered  to  and  tigidly 
enforced,  and  no  evasion  or  circumvention  of  them  by  in- 
direction will  be  tolerated.'^  To  the  same  effect  is  Cur- 
ran  V.  Lorch,  243  Pa.  247.  In  the  light  of  these  authori- 
ties the  r-ecital  by  the  plaintiflPs  witness  of  his  conversa- 
tion with  the  defendant  in  regard  to  insurance  against 
accidents  was  inadmissible.  The  rule  permitting  the  in- 
troduction of  the  whole  of  a  conversation  where  a  part 
has  been  admitted  relates  to  relevant  conversations  but 
not  to  all  of  the  matters  concerning  which  the  witnesses 
may  have  talked.  The  defendant's  objection  to  the  evi- 
dence and  his  subsequent  motion  to  strike  out  should 
have  been  sustained.  It  is  unnecessary  to  consider  the 
other  assignments  of  error.  They  relate  to  portions  of 
the  charge  of  the  court  which  will  probably  not  reappear 
in  the  exact  form  in  another  trial. 

The  judgment  is  reversed  with  a  venire  facias  de  novo. 


McBrien  v.  McBrien,  Appellant. 

Divorce — Desertion — Offer  of  home. 

Where  a  husband  and  wife  have  separated  by  mutual  consent, 
the  husband  cannot  allege  in  subsequent  proceedings  for  divorce, 
desertion  by  the  wife  because  she  made  no  response  to  a  letter  in 
which  he  said  '^  will  have  a  house  somewhere  on  the  road,  and  if 
you  wish  you  and  the  children  can  come,"  without  any  statement  as 
to  the  locality  of  the  house,  or  its  character ;  and  this  is  especially 
so  where  it  appears  that  the  husband  did  not  have  a  house  at  the 
time  the  letter  was  written,  but  merely  contemplated  renting  one. 

Argued  March  9,  1916.  Appeal,  No.  35,  March  T., 
1916,  by  defendant,  from  decree  of  C.  P.  Lackawanna 
Co.,  Jan.  T.,  1915,  No.  461,  awarding  divorce  in  case  of 
Edward  B.  McBrien  v.  Caroline  I.  McBrien.  Before 
Orlady,  p.  J.,  Henderson,  Kephart,  Trbxlbr  and  Wil- 
UAMS,  JJ.    Reversed. 


Digitized  by  VjOOQIC 


McBEIEN  V.  McBRIEN,  AppeUant.  577 

676,  (1916).]  Assignment  of  Error — Opinion  of  the  Court. 

Libel  for  divorce.    Before  Edwabds,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  decree  awarding  divorce. 

Leslie  H.  Simons,  with  him  A.  O.  Rutherford  and  E. 
L,  Bums,  for  appellant. — In  order  for  there  to  be  a  de- 
sertion after  a  mutual  separation  the  husband  must  seek 
the  wife's  return  and  he  cannot  without  doing  this  ask 
for  a  divorce  because  of  her  desertion.  His  invitation 
for  his  wife  to  come  and  live  with  him  or  his  proposal  to 
return  to  her  must  be  explicit  and  unequivocal :  Buys  v. 
Buys,  56  Pa.  Superior  Ct.  338 ;  Litzenberg  v.  Litzenberg, 
57  Pa.  Superior  Ct.  123;  Eisenberg  v.  Eisenberg,  1  Pa. 
C.  C.  R.  590;  Heaton  v.  Heaton,  23  Pa.  C.  C.  R.  218; 
Ball  V.  Ball,  23  Pa.  C.  C.  R.  307;  Horn  v.  Horn,  17  Pa. 
Superior  Ct.  486;  Middleton  v.  Middleton,  187  Pa.  612; 
Beck  V.  Beck,  163  Pa.  649;  Tyson^s  App.,  10  Pa.  220; 
Cronise  v.  Cronise,  54  Pa.  255;  Bishop  v.  Bishop,  30  Pa. 
412. 

Clarence  Balentine,  with  him  Amerman  &  Maxey,  for 
appellee,  cited :  Bander's  App.,  115  Pa.  480. 

Opinion  by  Hbndbbson,  J.,  July  18, 1916 : 
Desertion  is  the  cause  of  action  set  forth  in  the  libel. 
The  parties  were  married  June  22, 1904.  In  accordance 
with  a  previous  arrangement  they  made  their  home  with 
the  respondent's  mother,  who  was  the  owner  of  a  house 
in  the  city  of  Brooklyn,  and  continued  to  reside  there 
until  March  3,  1911,  during  which  time  they  had  two 
children.  On  the  date  last  stated  the  libellant  left  his 
home  and  took  up  his  abode  with  his  parents  in  New 
Jersey.  His  explanation  of  this  action  is  that  his  moth- 
er-in-law ordered  him  to  leave  the  house.  The  relation 
between  the  parties  had  not  been  pleasant  for  some  time, 
the  husband  complaining  of  inattention  and  of  dissatis- 
Vol.  Lxra— 37 


Digitized  by  VjOOQIC 


578  McBRIEN  v.  McBBIEN,  AppeUant. 

Opinion  of  the  Court.  [63  Pa.  Superiop  Ot. 
faction  on  his  wife's  part  and  she  alleging  that  he  neg- 
lected his  family  and  drank  to  excess.  It  is  not  claimed 
by  the  libellant,  however,  that  this  condition  was  the 
reason  for  his  change  of  residence.  In  response  to  the 
inquiry  by  the  libellant's  counsel:  "What  was  the  oc- 
casion of  your  separation?"  he  answered,  "We  couldn't 
agree,  mostly  on  account  of  the  mother-in-law ;  and  on 
the  26th  of  March,  1911,  we  had  a  little  row  in  regard  to 
the  children,  and  the  mother-in-law  ordered  me  out  of  the 
house.  That  was  on  the  evening  of  the  26th.  On  the 
morning  of  the  27th  I  spoke  to  my  wife  about  it  and  she 
said,  *Well,  we  are  satisfied  if  you  go.'"  Question: 
"What  did  you  do?"  A.  "I  went  on  the  31st  of  March." 
He  returned  to  his  former  residence  from  time  to  time  to 
visit  his  children  and  contributed  to  the  support  of  his 
family.  He  started  a  proceeding  for  divorce  in  New  Jer- 
sey in  May,  1913,  alleging  desertion  by  his  wife  to  which 
the  latter  filed  an  answer  denying  his  allegations.  The 
case  was  subsequently  discontinued.  In  June  of  that 
year  he  went  to  Scranton  in  this  State  without  the  knowl- 
edge of  his  wife  and  discontinued  his  remittance  of 
money  for  her  support.  In  May,  1914,  having  learned  of 
his  whereabouts  the  respondent  went  to  Scranton  and 
instituted  a  prosecution  for  desertion  in  the  Court  of 
Quarter  Sessions  as  a  result  of  which  the  libellant  was 
ordered  to  pay  her  twenty-five  dollars  a  month  for  the 
support  of  herself  and  children.  The  libel  in  this  case 
was  filed  December  12, 1914,  in  which  it  is  charged  that 
the  respondent  deserted  her  husband  on  the  12th  day  of 
October,  1912.  The  desertion  is  alleged  to  have  occurred 
in  the  refusal  of  the  respondent  to  accept  an  offer  to  come 
and  take  up  her  residence  with  him  contained  in  a  let- 
ter dated  September  18,  1912.  The  portion  of  the  let> 
ter  relating  to  that  subject  is  in  these  words :  "If  you 
wish  to  live  as  you  should,  come  and  live  with  me,  as  you 
promised  when  you  married  me,  as  I  did  not  marry  her. 
I  will  have  a  house  somewhere  on  the  road  and  if  you 
wish  you  and  the  children  can  come.    There  is  one  thing 
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certain,  I  am  not  going  to  live  this  way  mticli  longer.  So 
if  you  wish  to  make  a  change  say  so."  It  is  not  contended 
that  there  was  a  desertion  by  the  wife  at  the  time  the  hus- 
band withdrew  from  their  common  habitation.  All  the 
material  averments  of  the  complainant  as  to  the  conduct 
of  his  wife  and  mother-in-law  while  they  were  living  to- 
gether are  denied  by  the  respondent  and  it  would  not  be 
seriously  asserted  that  any  other  desertion  took  place 
than  that  which  it  is  contended  arose  from  the  failure  of 
the  wife  to  act  on  the  husband's  communication  of  Sep- 
tember 18,  1912.  It  is  admitted  that  the  complainant 
did  not  have  a  habitation  at  the  time  this  letter  was  writ- 
ten. Both  that  communication  and  one  written  October 
15,  1912,  when  read  in  the  light  most  favorable  to  li- 
bellant  only  ask  the  respondent  to  come  with  the  chil- 
dren "and  live  somewhere  on  the  road.''  No  information 
was  given  as  to  any  locality  to  which  the  wife  was  to 
come  with  the  children  nor  the  kind  of  a  home  which  was 
to  be  provided  for  them.  The  fact  was  that  the  com- 
plainant did  not  have  a  habitation  within  the  meaning 
of  the  act  of  assembly.  He  contemplated  the  renting  of 
a  house  in  which  to  live.  Its  selection  was  postponed 
for  further  consideration.  The  right  of  th.e  husband  to 
change  his  residence  and  the  obligation  of  his  wife  to 
follow  him  to  his  new  home  is  undoubted  but  the  fact 
that  she  did  not  go  is  not  conclusive  on  the  question  of 
intention.  There  may  be  circumstances  rebutting  the 
presumption  of  an  intention  to  desert  which  otherwise 
might  arise  where  the  wife  refuses  to  follow  the  husband  ' 
to  the  new  place  of  residence.  It  is  incumbent  on  the 
husband  to  provide  a  suitable  home :  Bishop  v.  Bishop, 
30  Pa.  412;  Beck  v.  Beck,  163  Pa.  649;  Home  v.  Home, 
17  Pa.  Superior  Ct.  486.  The  burden  is  on  the  libellant 
in  such  a  case  to  show  that  his  wife  refused  without 
cause  to  change  her  residence.  In  view  of  the  hostile 
attitude  of  the  husband  as  shown  by  his  application  for 
a  divorce  in  New  Jersey  and  his  refusal  to  support  his 
family  which  led  to  the  action  in  the  Court  of  Quarter 


Digitized  by  VjOOQIC 


580  McBBIBN  v.  McBRIEN,  AppeUant 

Opinion  of  the  Court.  [63  Pa.  Superior  Ct. 
SeBsions  and  his  failure  to  inform  his  wife  that  he  had 
a  home  of  any  kind  to  which  she  could  come,  can  the 
respondent  be  successfully  charged  with  wilful  and  ma- 
licious desertion?  A  careful  examination  of  all  of  the 
evidence  does  not  convince  us  that  this  conclusion  should 
be  reached.  It  is  evident  from  the  testimony  of  the  com- 
plainant himself  that  his  separation  from  his  wife  was 
by  mutual  consent  He  wanted  to  go  and  he  says  his 
wife  told  him  he  could  go,  is  his  account  of  their  separa- 
tion. It  is  not  surprising  therefore  that  the  respondent 
was  not  prompt  in  accepting  the  libellant's  proposition. 
She  was  at  least  justified  in  assuming  that  it  was  not  a 
notification  that  her  failure  to  go  at  once  where  her  hus- 
band was  would  be  construed  as  an  act  of  desertion  on 
her  part.  It  might  well  have  been  construed  by  her  as  an 
overture  for  reconcilation.  Certain  it  is  that  the  im- 
portant relationship  of  husband  and  wife  are  not  to  be 
severed  on  a  close  construction  of  the  document  which  it 
is  contended  subjects  the  appellant  to  a  conviction  of 
desertion.  When  the  libellant  wrote  "I  will  have  a  house 
somewhere  on  the  road  and  if  you  wish  you  and  the  chil- 
dren can  come/'  his  wife  would  not  understand  that  to 
mean  that  the  consentable  relation  theretofore  existing 
was  to  terminate.  She  was  entitled  to  a  distinct  notice 
to  that  effect.  We  are  of  the  opinion  therefore  that  the 
case  is  not  supported  by  evidence  that  respondent  is 
guilty  of  the  desertion  charged  in  the  libel.  The  corre- 
spondence between  the  parties  in  1915  after  the  first 
hearing  in  this  case  does  not  tend  to  establish  a  desertion 
in  1912.  Notice  in  1915  of  the  renting  of  a  house  by  the 
libellant  and  of  his  desire  that  the  respondent  come  to 
live  with  him  cannot  be  referred  to  1912  to  supply  the 
lack  of  evidence  then  existing  that  the  libellant  had  a 
habitation  to  which  his  wife  and  children  could  come.  It 
may  be  that  the  respondent  is  unwilling  to  live  with  her 
husband  however  much  she  protests  to  the  contrary,  but 
her  refusal  so  to  do  can  only  be  made  effective  against  her 
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as  an  act  of  desertion  when  the  husband  has  in  good  Mth 
provided  a  suitable  home  for  her  and  her  children. 
The  decree  is  reversed  at  the  cost  of  the  libellant 


Commonwealth  v.  Cohen,  Appellant. 

Haheas  corpus — Summary  conviction — Magistrate's  record. 
Where  a  person  has  been  committed  on  a  summary  conviction 
before  a  ma^ristrate,  defects  in  the  magistrate's  record  are  imma- 
terial and  will  not  be  considered  on  a  hearing  in  habeas  corpus 
proceedings. 

Criminal  law  —  Summary  conviction — Discharge  on  parol  — 
Sentence — Words  and  phrases — "Modify** — Appeals — Procedendo— 
Resentence. 

Where  a  person  has  been  sentenced  to  imprisonment  for  six 
months  on  a  summary  conviction  before  a  magistrate,  and  over  one 
month  thereafter  the  prisoner  is  discharged  on  probation  for  one 
year,  the  Court  of  Quarter  Sessions  has  no  jurisdiction,  one  month 
after  the  last  order  was  made,  to  commit  the  prisoner  to  prison  **to 
serve  the  balance  of  the  period  of  probation,"  inasmuch  as  such 
sentence  would  operate  to  make  the  prisoner  serve  an  imprison- 
ment of  over  ten  months  when  she  was  originally  only  committed 
for  six  months  by  the  magistrate.  The  imposition  of  such  a  sen- 
tence creates  a  new  thing,  viz :  an  additional  term  of  imprisonment, 
and  is  not  a  modification  of  the  commitment  within  the  meaning 
of  the  19th  Section  pf  the  Act  of  June  2,  1871,  P.  L.  1301,  which 
gives  to  the  Quarter  Sessions  in  habeas  corpus  proceedings  the 
power  to  "either  discharge  the  individual,  modify  or  confirm  the 
commitment." 

In  such  a  case  the  appellate  court  in  reversing  the  order  of  the 
Quarter  Sessions  will  do  so  with  a  procedendo  and  with  a  direction 
to  the  court  below  to  recommit  the  prisoner  to  six  months  im- 
prisonment, or  any  part  thereof  that  had  not  been  performed  at 
the  time  the  appeal  was  made  a  supersedeas. 

Argued  March  15,  1916.  Appeal,  No.  383,  Oct.  T., 
1915,  by  defendant,  from  order  of  Q.  S.  Philadelphia 
Co.,  June  T.,  1915,  No.  2,  committing  defendant  to  im- 
prisonment in  case  of  Commonwealth  v.  Minnie  Cohen. 
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Before  Orlady,  P.  J.,  Hbndbbson^  Kbphart,  Trbxlbr 
and  Williams,  JJ.    Reversed. 

Summary  conviction  and  order  of  commitment. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  the  order  of  July  19,  1915,  quoted 
in  the  opinion  of  the  Superior  Court. 

William  T.  Connor ,  with  him  John  R.  K.  Scott,  for  ap- 
pellant.— The  conviction  before  the  magistrate  cannot 
be  sustained:  Com.  v.  Nesbet,  34  Pa.  398;  Com.  v.  Bor- 
den, 61  Pa.  272;  Com.  v.  Gelbert,  170  Pa.  426;  Com.  v. 
Davison,  11  Pa.  Superior  Ct.  130 ;  Com.  v.  Cannon,  32 
Pa.  Superior  Ct.  78;  Newcastle  v.  Genkinger,  37  Pa- 
Superior  Ct.  21 ;  Com.  v.  Divoskein,  49  Pa.  Superior  Ct. 
614;  Com.  v.  Moller,  50  Pa.  Superior  Ct.  366. 

The  court  below  was  without  authority  to  increase  the 
sentence  imposed  by  the  magistrate. 

Joseph  H,  Taulane,  Assistant  District  Attorney,  with 
him  Samuel  P.  Rotan,  District  Attorney,  for  appellee. — 
On  habeas  corpus  from  a  summary  conviction  defects  in 
the  magistrate's  record  cannot  be  taken  advantage  of: 
Com.,  ex  rel.,  v.  Superintendent  of  House  of  Correction, 
22  Pa.  Dist.  92;  Com.  v.  Supt.  House  of  Correction,  19 
Pa.  Dist.  1054. 

The  court  had  authority  to  increase  the  sentence  im- 
posed by  the  magistrate. 

Opinion  by  Williams,  J.,  July  18, 1916 : 
Appellant,  after  a  hearing  on  May  8,  1915,  before 
Magistrate  Carson,  was  convicted  of  being  disorderly  by 
street  walking  and  sentenced  to  six  months  imprison- 
ment in  the  house  of  correction.  A  writ  of  habeas 
corpus  was  allowed  by  the  Court  of  Quarter  Sessions  and 
after  a  hearing  on  June  18, 1915,  before  Bechtbl,  J.,  the 
prisoner  was  discharged  on  parol  for  one  year.    On 


Digitized  by  VjOOQIC 


COMMONWEALTH  v.  COHEN,  Appellant.        683 
581,  (1916).]  Opinion  of  the  Court. 

July  19,  1915,  the  court,  without  giving  the  appellant  a 
hearing,  made  the  following  order :  "And  now,  July  19, 
1915,  it  appearing  to  the  court  that  defendant  placed  on 
probation  June  30, 1915,  has  been  arrested  on  a  similar 
offense.  It  is  hereby  ordered  that  order  of  June  30, 1915, 
be  revoked  and  defendant  committed  to  the  house  of  cor- 
rection to  serve  the  balance  of  the  period  of  probation.'^ 
On  Sept.  1,  1915,  appellant  having  been  brought  before 
the  court  on  a  bench  warrant,  she  was  committed  in 
open  court  to  serve  the  balance  of  the  term  of  parol 
in  the  house  of  correction,  in  compliance  with  the  order 
of  July  19, 1915. 

The  first  contention  of  the  appellant  is  that  the  Court 
of  Quarter  Sessions  should  have  discharged  the  prisoner 
because  the  record  of  the  magistrate's  hearing  was  not 
sufficient  to  sustain  a  summary  conviction.  The  magis- 
trate's transcript  is  not  printed  in  the  appellant's  paper 
book  and  there  is  nothing  in  the  record  to  show  that  it 
was  irregular.  The  commitment  of  the  prisoner  does 
not  constitute  the  whole  record  of  proceedings  before  a 
magistrate.  An  objection  to  the  magistrate's  record 
might  well  have  been  taken  on  certiorari,  but  since  in 
habeas  corpus  proceedings  the  Court  of  Quarter  Ses- 
sions enters  upon  a  rehearing  of  the  evidence  under  Sec- 
tion 13,  Act  of  June  2, 1871,  P.  L.  1301,  formal  defects  in 
the  magistrate's  record  become  immaterial,  as  the  case 
is  there  reheard  on  its  merits  and  the  prisoner  held  or 
discharged  on  the  evidence,  not  the  magistrate's  record. 

The  second  contention  of  the  appellant  is  that  the 
Court  of  Quarter  Sessions  in  releasing  on  parol  for 
one  year  and  in  subsequently  committing  the  appellant 
to  the  house  of  correction  for  the  balance  of  her  term  of 
probation,  exceeded  its  authority.  Such  sentence  would 
operate  to  make  the  appellant  serve  over  ten  months  in 
the  house  of  correction,  when  she  was  originally  only 
committed  for  six  months  by  the  magistrate. 

The  13th  Section  of  the  Act  of  June  2, 1871,  P.  L.  1301, 
conferring  jurisdiction  on  the  court,  provides  as  follows : 
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"Any  person  committed  to  the  siaid  house  of  correction, 
employment  and  reformation,  by  any  other  authority 
than  the  Court  of  Quarter  Sessions  of  the  peace  of  the 
City  and  County  of  Philadelphia,  may  apply  for  a  writ  of 
habeas  corpus  to  any  judge  of  the  said  court,  and  upon 
return  thereof,  if  such  judge  shall  deem  there  is  suffi- 
cient or  reasonable  ground  for  granting  the  same,  he 
shall  enter  upon  a  rehearing  of  the  evidence,  and  either 
discharge  the  individual,  modify  or  confirm  the  commit- 
ment." 

In  a  similar  use  of  the  word  "modify"  in  State  v. 
Tucker,  36  Or.  291,  51  L.  R.  A.  246,  it  was  defined  as  fol- 
lows :  "  *Modify^  means  to  change  or  vary,  to  qualify  or 

reduce" ;  and  the  "power  given  to  modify implies  a 

subject-matter  to  be  modified When  exercised  to 

modify,  it  does  not  destroy  identity,  but  effects  some 
change  or  qualification  in  form  or  qualities,  power  or 
duties,  purposes  or  objects,  of  the  subject-matter  to  be 
modified,  without  touching  the  mode  of  creation.  The 
word  implies  no  power  to  create  or  bring  iiito  existence, 
but  only  the  power  to  change  or  vary  in  some  particular 
an  already  created  or  legally  existing  thing."  It  would 
follow  that  the  court  in  the  present  case  had  not  modi- 
fied, but  had  created  a  new  thing,  viz,  an  additional  term 
of  imprisonment. 

Moreover,  the  discharge  of  the  prisoner  in  the  habeas 
corpus  proceedings  was  not  in  the  exercise  of  the  power 
to  suspend  sentence  under  the  Act  of  June  19,  1911,  P. 
L,  1055,  for  the  prisoner  had  already  been  sentenced.  It 
was  made  under  the  authority  of  the  Act  of  June  19, 
1911,  P.  L.  1059,  which  provides  as  follows :  "The  judges 
of  the  Courts  of  Quarter  Sessions  and  the  Courts  of  Oyer 
and  Terminer  of  the  several  judicial  districts  of  the  Com- 
monwealth are  authorized  after  due  inquiry,  to  release 
on  parole  any  convict  confined  in  the  county  jail  or  work- 
house of  their  respective  districts,  and  place  him  or  her 
in  charge  of  and  under  the  supervision  of  a  designated 
probation  officer;  and  shall  have  power  to  recommit  to 
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jail  or  workhouse,  on  cause  shown  by  such  probation  of- 
ficer that  such  convict  has  violated  his  or  her  parole,  and 
to  reparole  if,  in  the  judgment  of  the  said  judge,  there  is 
a  reasonable  probability  that  the  convict  will  be  bene- 
fited by  again  according  liberty  to  such  convict;  and 
also  to  again  recommit  for  violation  of  such  parole.  This 
power  shall  not  extend  beyond  the  limit  of  the  sentence 
which  shall  have  been  first  imposed  on  the  prisoner.'' 

The  manner  of  exercising  the  powers  conferred  by  this 
act  is  left  to  the  discretion  of  the  court  after  due  inquiry 
into  the  circumstances  and  conditions  of  the  case.  It  is 
plain,  however,  that  in  committing  to  imprisonment 
under  the  act,  the  court  is  limited  to  the  sentence  first  im- 
posed on  the  prisoner  and  in  the  present  case,  the  first 
sentence  was  for  six  months  in  the  House  of  Correction 
by  the  magistrate.  The  court  was  clearly  in  error  in  im- 
posing the  sentence  appealed  from,  but  it  is  our  practice 
to  reverse  such  sentence  without  affecting  the  trial  and 
conviction:  Com.  v.  Barge,  11  Pa.  Superior  Ct.  164; 
Com,  V.  Shoener,  25  Pa.  Superior  Ct.  526;  Com.  v.  Lewis, 
29  Pa.  Superior  Ct.  282. 

It  is  ordered  that  the  order  of  the  Court  of  Quarter 
Sessions  be  reversed ;  and  the  record  be  remitted  to  that 
court  with  a  procedendo,  and  that  defendant,  appellant,  * 
appear  in  the  court  below  at  such  time  as  she  may  be 
there  called  and  that  she  be  by  that  court  committed 
until  she  has  complied  with  the  sentence  impost  by 
Magistrate  Carson,  viz,  six  months  in  the  House  of  Cor- 
rection, or  any  part  thereof  that  has  not  been  performed 
at  the  time  this  appeal  was  made  a  supersedeas. 


Smyth,  Appellant,  v.  Goebel. 

Attomeys-at-law — Attorney's  lien — Act  of  May  6, 1916,  P.  L.  261 
— Statutes — Retrospective  or  prospective  statutes. 

The  Act  of  May  6,  1916,  P.  L.  261,  relating  to  the  lien  of  fees 
of  attorneys-at-law,  is  not  retrospective  in  its  effect,  and  does  not 
apply  to  causes  instituted  before  its  passage. 
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Syllabus — Statement  of  Facts.  [63  Pa.  Superior  Ct. 
A  statute  is  always  to  be  interpreted  so  as  to  operate  prospect- 
ively, and  not  retrospectively,  unless  the  language  is  so  clear  as  to 
preclude  all  questions  as  to  the  intention  of  the  legislature. 

Argued  March  15,  1916.  Appeal,  No.  357,  Oct.  T., 
1915,  by  plaintiff,  from  decree  of  C.  P.  No.  2,  Philadel- 
phia Co.,  March  T.,  1914,  No.  281,  dismissing  bill  in 
equity  in  case  of  Charles  L.  Smyth  v.  Alfred  J.  (loebel 
and  Maggie  Harris.  Before  Orlady,  P.  J.,  Henderson, 
Kbphart,  Trbxlbr  and  Williams,  JJ.    Affirmed. 

Bill  in  equity  to  establish  a  lien  for  attorney's  fees. 
Sulzberger,  P.  J.,  found  the  facts  to  be  as  follows : 

1.  The  plaintiff,  Charles  L.  Smyth,  Esquire,  as  at- 
torney or  record  for  Alfred  J.  Goebel,  the  plaintiff,  in  an 
action  of  trespass  for  personal  injuries  brought  in  this 
court  against  one  Maggie  Harris,  did,  on  March  19, 1915, 
try  the  said  case  and  recover  a  verdict  of  $2,000  for  said 
plaintiff.  The  court,  however,  on  April  26,  1915,  set 
aside  the  verdict  and  granted  a  new  trial. 

2.  At  the  time  of  his  retainer,  the  said  plaintiff  made  a 
parol  contract  with  his  client,  the  said  Goebel,  that  he, 
the  plaintiff,  should  as  compensation  for  his  services, 
receive  one-half  the  amount  recovered  by  suit  or  com- 
promise, and  should,  in  addition,  receive  repayment  of 
moneys  advanced  by  him  in  the  case. 

3.  After  entry  of  the  order  for  new  trial,  to  wit,  on 
May  24,  1915,  the  parties,  Goebel  and  Harris,  without 
plaintiffs  knowledge  or  consent,  compromised  the  case 
by  the  payment  of  $1,200  to  the  said  Goebel  by  the  said 
Maggie  Harris. 

4.  The  plaintiff  herein  has  advanced  moneys  in  the 
case  to  the  amount  of  $100. 

5.  The  defendant,  Goebel,  has  not  repaid  to  plaintiff 
the  advances,  nor  $600,  half  the  sum  received  by  him. 

The  court  held  that  the  Act  of  May  6, 1915,  P.  L.  261, 
was  not  retrospective,  and  dismissed  the  bill. 
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Error  assigned  was  decree  dismissing  the  bill. 

Henry  J,  Scott,  for  appellant. — The  act  is  plainly  ap- 
plicable^ without  any  retrospective  construction:  Mc- 
Kelvy's  App.,  108  Pa.  615 ;  Kille  v.  Reading  Iron  Works, 
134  Pa.  225;  Lane  v.  White,  140  Pa.  99;  Swartz  v.  Car- 
lisle Boro.,  237  Pa.  473;  Bayers  v.  Com.,  88  Pa.  291; 
Taggart  v.  McGinn,  14  Pa.  155 ;  Weister  v.  Hade,  52  Pa. 
474;  Lane  V.  Nelson,  79  Pa.  407. 

Even  if  retrospective  construction  is  necessary,  it  is 
proper :  Schoenberger's  Est.,  211  Pa.  99 ;  Kille  v.  Read- 
ing Iron  Works,  134  Pa.  225;  King  v.  Security  Co.  of 
Pottstown,  241  Pa.  547. 

Owen  J.  Roberts,  with  him  Charles  H.  Eimerman,  for 
appellee,  cited :  Schoneman  v.  Fegley,  14  Pa.  376 ;  Tay- 
lor V.  Mitchell,  57  Pa.  209;  Thomas'  Election,  198  Pa. 
546;  Smith  v.  Illinois  Cent.  R.  R.  Co.,  36  Pa.  Superior 
Ct  584. 

Opinion  by  Hbndbbson,  J.,  July  18, 1916 : 
This  case  was  well  decided  by  the  learned  trial  judge. 
It  is  a  well  settled  rule  of  construction  that  a  statute 
shall  always  be  interpreted  so  as  to  operate  prospectively 
and  not  retrospectively  unless  the  language  is  so  clear  as 
to  preclude  all  question  as  to  the  intention  of  the  legis- 
lature: Taylor  v.  Mitchell,  57  Pa.  209;  Sproul  v.  Stand- 
ard Plate  Glass  Co.,  201  Pa.  103 ;  Smith  v.  111.  Cen.  R.  R. 
Co.,  36  Pa.  Superior  Ct  584.  The  language  of  the  act 
does  not  disclose  a  legislative  intention  to  make  it  appli- 
cable to  pending  litigation.  We  are  not  persuaded  that  it 
was  only  intended  to  apply  to  a  judgment  or  award. 
The  lien  given  is  on  the  "cause  of  action,  claim  or  coun- 
terclaim" of  the  suitor  from  the  commencement  of  any 
action  or  proceeding  either  at  law,  in  equity  or  other- 
wise. It  could  not  be  applied  to  cases  pending  without 
the  imposition  of  a  new  burden  and  obligation  on  the 
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client  and  it  should  not  be  assumed  that  the  legislature 
had  such  a  purpose. 

It  is  unnecessary  to  consider  the  constitutionality  of 
the  statute  and  we  express  no  opinion  on  that  subject. 

The  decree  is  affirmed  at  the  cost  of  the  appellant. 


Sturgeon  Bay  Bank,  Appellant,  v.  McLaughlin. 

BUh  of  lading — Draft  attached  to  hill — Title  to  property— ^8ale 
of  goods — Title, 

Where  a  grower  of  peas  borrows  money  from  a  bank  to  be  used 
in  the  production  of  his  crop,  and  subsequently  assigns  to  the  bank 
a  particular  quantity  of  peas  under  an  agreement  by  which  he  de- 
livers to  the  bank  a  bill  of  lading  in  the  name  of  the  bank  for  the 
peas  in  question  with  a  draft  attached  to  the  bill  of  lading  paya- 
ble to  the  bank,  which  is  to  apply  the  proceeds  of  the  draft  to  the 
debt,  a  purchaser  of  the  peas,  with  notice  of  the  rights  of  the  bank, 
who  takes  the  peas  and  pays  the  draft,  cannot,  after  such  action 
on  his  part,  attach  the  fund  in  the  bank  as  the  property  of  the 
grower,  for  damages  for  an  alleged  breach  of  contract  of  sale  by  the 
grower. 

Where  a  bill  of  lading  is  attached  to  a  draft  as  security  for  its 
payment,  and  is  transferred  for  a  valuable  consideration,  it  is  an 
appropriation  of  the  property  described  in  the  bill. 

Argued  April  10,  1916.  Appeal,  No.  63,  April  T., 
1916,  by  plaintiff,  from  judgment  of  C.  P.  Erie  Co.,  Sept. 
T.,  1913,  No.  143,  on  verdict  for  defendant  in  case  of 
Sturgeon  Bay  Bank  v.  John  McLaughlin,  doing  business 
as  the  North  East  Preserving  Works.  Before  Orlady, 
P.  J.,  Henderson,  Kbphart,  Trbxler  and  Williams,  J  J. 
Reversed. 

Issue  in  foreign  attachment  to  determine  title  to  a 
fund  attached.     Before  Benson,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  defendant. 
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Errors  assigned,  among  others^  were  (4,  5)  instruc- 
tions quoted  in  the  opinion  of  the  Superior  Court  and 
(6)  in  refusing  binding  instructions  for  plaintiff. 

D.  R.  Cushman,  for  appellant,  cited:  Harrison  v. 
Mora,  150  Pa.  481;  Hieskell  v.  Farmers'  &  Mechanics' 
Nat.  Bank,  89  Pa.  155;  Hoof  smith  v.  Cope,  6  Wharton 
53 ;  Bache  v.  Philips,  155  Pa.  103 ;  Schumacher  v.  Eby, 
24  Pa.  521 ;  Holmes  v.  German  Security  Bank,  87  Pa. 
525;  Baugh  v.  Kirkpatrick,  54  Pa.  84. 

S.  Y.  Bossiter,  of  Thompson  d  Rossiter,  for  appellee. 

Opinion  by  Hbndbeson,  J.,  July  18, 1916 : 
The  defendant,  doing  business  as  the  Northeast  Pre- 
serving Works,  entered  into  a  contract  with  the  Door 
County  Equity  Elevator  Company  on  February  1, 1911, 
for  the  purchase  of  800  bushels  of  peas,  at  f3.00  a  bushel. 
The  vendors  guaranteed  to  deliver  at  least  seventy-flve 
per  cent,  of  the  quantity  contracted  for,  the  contingency 
of  a  short  crop  being  taken  into  consideration.  The 
Equity  Elevator  Company  having  retired  from  that  part 
of  its  business  relating  to  the  sale  of  seed,  made  an  ar- 
rangement under  which  the  Door  County  Seed  Company 
took  over  the  contract  with  the  defendant  in  the  latter 
part  of  April,  1911,  the  said  contract  to  be  executed  in 
accordance  with  the  prior  agreement  with  the  Equity 
Elevator  Company.  The  original  contract  provided  that 
the  title  to  the  peas  was  to  remain  in  the  Equity  Elevator 
Company  until  they  were  fully  paid  for. 

In  the  latter  part  of  August,  1911,  the  Door  County 
Seed  Company  borrowed  from  the  plaintiff  f 7,500.00  to 
be  used  in  the  production  of  its  crop  of  peas,  and  agreed 
verbally  at  the  same  time,  that  shipments  of  peas  in  the 
succeeding  fall  and  winter  were  to  be  made  with  drafts 
attached  to  bills  of  lading,  payable  to  the  bank  to  an 
amount  sufficient  to  pay  the  loan,  the  money  to  be  re- 
ceived on  the  drafts  to  be  applied  on  this  indebtedness. 
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In  the  latter  part  of  the  summer  or  early  in  the  fall  the 
defendant  shipped  a  quantity  of  bags  to  the  seed  com- 
pany^  and  400  bushels  of  peas  were  placed  in  bags  and 
stored  in  the  seed  company's  warehouse.  Early  in 
December  the  same  year  the  defendant  was  notified  by 
the  seed  company  that  it  could  only  deliver  400  bushels 
on  the  contract,  whereupon  the  latter  entered  into  a 
contract  with  another  seed  company  for  the  purchase  of 
200  bushels  at  $6.00  per  bushel  to  supply  the  shortage  on 
the  quantity  which  the  Door  County  Seed  Company  had 
undertaken  to  ifumish.  It  was  arranged  that  the  200 
bushels  should  be  shipped  at  the  same  time  with  the  400 
bushels. 

On  December  28th  the  same  year  the  Door  County 
Seed  Company  executed  a  written  assignment  of  all  of  its 
right  in  the  400  bushels  of  peas  to  the  plaintiff,  the  money 
to  be  received  therefor  to  be  applied  on  the  f  7,500.00  of 
indebtedness  of  the  seed  company  to  the  bank.  Within  a 
few  days  thereafter  the  peas  were  shipped  to  the  defend- 
ant on  a  bill  of  lading  in  the  name  of  the  bank  and  con- 
signed to  its  order  at  Northeast,  Pennsylvania.  A  draft 
was  dr^wn  on  the  defendant  by  the  plaintiff  at  the  same 
time  for  $1,200.00,  the  amount  of  the  consignment,  to 
which  was  attached  the  bill  of  lading.  Notice  was  sent 
to  the  defendant  by  the  plaintiff  of  the  shipment  of  the 
peas,  and  that  a  draft  was  drawn  against  him  in  favor 
of  the  plaintiff,  which  had  been  forwarded  to  the  First 
National  Bank  of  Northeast,  Penna.,  for  collection,  and 
that  the  latter  bank  had  been  instructed  not  to  surrender 
the  bill  of  lading  except  upon  payment  of  the  draft. 

On  the  .arrival  of  the  peas  at  Northeast  the  defendant 
accepted  the  consignment  and  paid  the  draft  to  the  First 
National  Bank  at  that  place,  and  after  having  done  so, 
issued  a  foreign  attachment  against  the  Door  County 
Seed  Company  to  recover  damages  for  its  failure  to  de- 
liver the  additional  200  bushels,  the  delivery  of  which 
was  called  for  by  its  contract  with  the  defendant.  The 
isstte  tried  involved  the  ownership  of  the  money  covered 
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by  the  attachment.  The  learned  trial  judge  submitted 
the  case  to  the  jury  as  set  forth  in  the  fourth  assign- 
ment: 

"So  it  is  necessary  for  you  to  find  from  the  evidence 
the  real  owners  of  the  peas,  these  400  bushels,  during  the 
first  week  in  December,  1911 ;  and  if  you  find  that  they 
were  the  particular  peas  bought  by  the  Door  County 
Seed  Company  for  the  fulfillment  of  its  contract  with  the 
Northeast  Preserving  Company  and  had  been  set  aside  to 
them,  and  the  rights  of  the  preserving  company  had  at- 
tached thereto,  then  it  would  be  proper  for  you  to  find  a 
verdict  for  the  defendant  in  this  case." 

The  same  view  was  repeated  in  the  language  contained 
in  the  sixth  assignment: 

"However,  if  the  peas  were  purchased  and  owned  by 
the  Door  County  Seed  Company  and  had  been  set  aside, 
placed  in  containers  belonging  to  the  Northeast  Preserv- 
ing Works,  and  were  their  particular  property  at  that 
time,  then  your  verdict  should  be  for  the  defendant." 

In  thus  charging,  the  attention  of  the  jury  was  directed 
to  a  subject  which  might  have  been  important  if  the  con- 
troversy were  between  the  defendant  and  the  seed  com- 
pany, but  the  matter  to  be  determined  was,  whether  the 
fund  in  the  bank  was  the  property  of  the  seed  company, 
and  therefore  subject  to  attachment  at  the  suit  of  the  de- 
fendant. 

It  is  not  disputed  that  the  seed  company  was  largely  in- 
debted to  the  plaintiff  at  the  time  this  indebtedness  was 
contracted,  and  that  an  arrangement  was  made  between 
that  company  and  the  bank  that  the  proceeds  of  future 
sales  made  by  the  seed  company  were  to  be  applied  to  the 
liquidation  of  the  bank  indebtedness.  Nor  is  it  disputed 
that  the  shipment  of  the  400  bushels  of  peas  and  the 
amount  due  thereon  was  assigned  in  writing  to  the  plain- 
tiff to  apply  on  its  indebtedness. 

The  time  limited  for  the  performance  by  the  seed  com- 
pany of  its  contract  with  the  defendant  was  February  1, 
1912 ;  and  the  assignment  of  the  seed  company^s  interest 
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in  the  400  bushels  of  peas  to  the  plaintiflf  was  made  De- 
cember 28, 1911.  It  is  admitted  that  the  defendant  paid 
no  money  to  the  seed  company  on  his  contract  with  it; 
the  most  that  is  claimed  is  that  on  an  agreement  to  de- 
liver at  least  600  bushels  the  seed  company  set  apart  400 
bushels  for  the  defendant. 

It  will  be  observed,  however,  that  it  was  expressly 
agreed  between  them  that  the  title  to  the  peas  contracted 
for  was  to  remain  in  the  vendor  until  the  purchase-price 
was  paid,  and  the  possession  of  the  peas  remained  in  the 
seed  company  until  tbe  date  of  shipment  That  the  plain- 
tiflf under  this  state  of  facts  acquired  a  right  to  the  pur- 
chase-price of  the  peas  we  think  is  clear.  Whether  the 
interest  of  the  plaintiflf  was  that  of  an  owner  of  the  mer- 
chandise, or  of  the  purchase-money  to  be  paid  on  de- 
livery to  the  defendant,  is  not  important.  There  not  only 
was  no  agreement  to  deliver  without  the  payment  of  the 
price,  but  on  the  contrary,  there  was  an  express  agree- 
ment that  delivery  should  not  take  place  until  the  pur- 
chase-money was  paid.  It  was  therefore  the  clear  under- 
standing that  the  title  should  remain  in  the  seed  com- 
pany until  it  was  reimbursed. 

The  vesting  of  the  title  depends  on  the  intention  of  the 
parties,  to  be  derived  from  the  contract,  and  its  circum- 
stances. An  actual  setting  aside  of  goods  is  only  a  cir- 
cumstance from  which  the  intention  may  be  inferred  as 
a  matter  of  fact:  Smyth  v.  Craig,  3  W.  &  S.  14;  Sum- 
ner V.  Hamlet,  12  Pick.  76 ;  Winslow  Lanier  &  C5o.  v. 
Leonard,  24  Pa.  14.  The  vendor  company  retained  the 
right  of  disposal  of  the  property  therefore,  and  could 
transfer  it  to  its  creditor.  When,  therefore,  the  bank, 
with  the  authority  of  the  seed  company,  obtained  a  bill 
of  lading  for  the  merchandise,  it  became  the  owner 
thereof  and  had  a  complete  right  to  retain  it  until  pay- 
ment was  made.  The  plaintiflf  had  no  knowledge  of 
the  default  of  the  seed  company,  if  that  were  a  matter 
of  consequence,  and  had  an  undoubted  right  to  protect 
its  indebtedness  through  the  contract  made  by  the  seed 
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company  with  the  defendant.  The  bill  of  lading  was 
evidence  of  an  appropriation  of  the  proceeds  of  the  sale 
of  the  property  contained  therein.  The  defendant  had 
notice  in  advance  of  this  appropriation,  and  having  ac- 
cepted the  merchandise  and  paid  the  draft,  he  cannot 
now  be  heard  to  say  that  the  proceeds  of  the  draft  be- 
longed to  some  other  person  than  the  payee. 

It  was  held  in  Holmes  v.  German  Security  Bank,  87 
Pa.  525,  that  where  a  bill  of  lading  is  attached  to  a  draft 
as  security  for  its  payment,  and  is  transferred  for  a  valu- 
able consideration,  it  is  an  appropriation  of  the  property 
contained  in  the  bill ;  and  this  was  approved  in  Holmes 
V.  Bailey,  92  Pa.  57, 

Whether  the  plaintiff  be  regarded  as  the  owner  of  the 
seed  or  of  a  lien  for  the  purchase-price,  the  bill  of  lading 
held  by  it  was  a  symbol  of  property  in  the  peas,  and  oper- 
ated in  law  as  a  delivery  of  the  merchandise  to  it  with  the 
constructive  custody,  which  served  all  purposes  of  an 
actual  possession;  and  this  continued  until  there  was 
a  complete  delivery  of  the  property  pursuant  to  the  bill 
of  lading:  Hieskell  v.  Farmers  &  Mech.  Nat.  Bank,  89 
Pa.  155;  Dows  v.  National  Exchange  Bank,  91  U.  S. 
618 ;  Farmers  &  Mech.  Nat.  Bank  v.  Logan,  74  N,  Y.  568 ; 
Lickbarrow  v.  Mason,  2  Term  Rep.  63 ;  Turner  v.  Trus- 
tees Liverpool  Docks,  16  Exch.  543 ;  Schmertz  v.  Dwyer, 
53  Pa.  335;  Harrison  v.  Mora,  150  Pa.  481. 

As  between  the  plaintiff  and  the  seed  company  there 
can  be  no  doubt  that  the  proceeds  of  the  peas  belonged  to 
the  former,  and  when  this  fund  was  secured  to  the  plain- 
tiff by  a  bill  of  lading,  it  was  put  out  of  the  reach  o^  the 
defendant  as  a  creditor  of  the  seed  company.  The  very 
object  of  taking  the  bill  of  lading  in  the  name  of  the 
bank  was  to  show  that  the  plaintiff  retained  the  control 
and  right  to  dispose  of  the  property,  so  that  the  right 
might  be  used  to  procure  the  money  for  the  bank.  The 
property  was  the  means  to  be  used  for  getting  the  money 
to  discharge  the  indebtedness  pro  tanto. 

Surrender  of  possession  was  refused  until  the  right 
Vol.  Lxra— 38 
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of  the  bank  was  satisfied  and  the  funds  received  by  the 
First  National  Bant  in  payment  of  the  debt  became  the 
fund  of  the  plaintiff.  Whether  the  attitude  of  the  plain- 
tiff under  the  assignment  from  the  seed  company  be  that 
of  an  owner  of  the  property  or  of  a  lien  for  advances,  its 
title  as  the  holder  of  the  bill  of  lading  is  not  affected  by 
an  attachment  issued  at  the  suit  of  a  creditor  of  the  seed 
company. 

On  the  undil^puted  evidence  presented  at  the  trial  the 
plaintiff  was  entitled  to  an  affirmation  of  its  sixth  point 

The  judgment  is  therefore  reversed  and  the  record  re- 
mitted with  a  venire  facias  de  novo. 


Bunce  v.  Franklin  Odd  Fellows  Hall  Association, 

Appellant 

Mechanics'  lien — Discharge  of  contractor  from  work — Certificate 
of  architect — Waiver. 

Where  a  building  contract  provides  that  the  contractor  may  be 
dismissed  upon  a  certificate  from  the  arcl^tect  that  the  work  was 
not  being  prosecuted  with  promptness  and  diligence,  and  it  appears 
that  after  a  portion  of  the  work  had  been  completed,  the  architect 
certifies  to  the  owner,  that  the  work  was  not  being  prosecuted  with 
promptness  and  diligence,  but  the  owner  permits  the  contractor  to 
continue  on  with  the  work  for  over  three  months,  and  then  dis- 
misses him  without  any  further  certificate  from  the  architect,  the 
dismissal  is  not  justified,  inasmuch  as  the  certificate  predicated, 
as  it  was,  upon  the  things  as  they  existed  at  its  date,  could  not 
avail  after  the  expiration  of  over  three  months  thereafter. 

Argued  April  12, 1916.  Appeal,  No.  66,  April  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Venango  Co.,  Nov. 
T.,  1913,  No.  29,  on  verdict  for  plaintiff  in  case  of  W.  D. 
Bunce  v.  Franklin  Odd  Fellows  Hall  Association  and  S. 
A.  Moore,  Contractor.  Before  Orlday,  P.  J.,  Hbndbr- 
soN,  Kbphart,  Trbxlbr  and  Williams,  JJ.    Affirmed. 
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Scire  facias  sur  mechanics'  lien.  Before  Criswbll^ 
P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  and  judgment  for  plaintiff  for  f 835.52.  De- 
fendant appealed. 

Error  assigned  was  in  giving  binding  instructions  for 
plaintiff. 

J.  8.  Carmichaely  with  him  Donald  Glenn  and  Robert 
F.  Glenn,  for  appellant. 

John  L.  Neshit,  with  him  Theodore  Clulow,  for  ap- 
pellee. 

Opinion  by  Trbxlbb,  J.,  July  18, 1916 : 

The  plaintiff  filed  a  lien  for  the  materials  furnished 
to  a  hall  erected  by  defendant.  There  is  no  dispute  as 
to  the  lien  but  the  owner  contends  it  has  a  set-off  to 
plaintiff's  claim  in  that  the  claimant  is  liable  as  one  of 
the  bondsmen  of  the  general  contractor  who  erected  the 
building  and  that  by  reason  of  the  default  of  the  contrac- 
tor the  liability  of  the  plaintiff  as  one  of  the  bondsmen 
became  fixed  and  the  bond  being  joint  and  several  a  set- 
off arises. 

The  question  therefore  to  be  determined  is  whether  the 
bondsmen  are  liable  upon  their  bond.  Article  5  of  the 
agreement  entered  into  between  the  association  and  the 
contractor  reads  in  part  as  follows:  "Should  the  con- 
tractor at  any  time  refuse  or  neglect  to  supply  a  suffi- 
ciency of  properly  skilled  workmen,  or  of  materials  of 
the  proper  quality,  or  fail  in  any  respect  to  prosecute  the 
work  with  promptness  and  diligence,  or  fail  in  the  per- 
formance of  any  of  the  agreements  herein  contained, 
eucb  refusal,  neglect  or  failure  being  certified  by  the 
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architect,  the  owners  shall  be  at  liberty,  after  three  days' 
written  notice  to  the  contractor,  to  provide  any  such 
labor  or  materials,  and  to  deduct  the  cost  hereof  from 
any  money  then  due  or  thereafter  to  become  due  to  the 
contractor  under  this  contract ;  and  if  the  architect  shall 
certify  that  such  refusal,  neglect  or  failure  is  sufficient 
ground  for  such  action,  the  owners  shall  also  be  at  lib- 
erty to  terminate  the  employment  of  the  contractor  for 
the  said  work  and  to  enter  upon  the  premises  and  take 
possession,  for  the  purpose  of  completing  the  work.'* 

On  the  28th  of  August,  1911,  the  architect  gave  the  cer- 
tificate in  compliance  with  the  above  article.  It  was 
then  within  the  power  of  the  owner  to  proceed  as  directed 
in  the  contract.  Instead  of  doing  so  it  allowed  the  con- 
tractor to  remain  on  the  job.  On  September  12,  1911, 
without  any  reference  being  made  to  the  certificate  of 
the  architect,  the  owner  directed  the  contractor  to  dis- 
continue work  until  further  notice  owing  to  the  absence 
of  the  architect  from  the  city.  It  appears  that  there  was 
a  report  that  the  building  was  unsafe  and  that  that  was 
the  real  reason  for  the  suspension  of  work.  It  was  not 
on  account  of  anything  for  which  the  contractor  was  re- 
sponsible. Afterwards  the  contractor  was  told  to  go  on 
with  the  work  and  he  continued  the  job  until  he  was  dis- 
charged December  5,  1911.  The  certificate  of  August 
28th  was  the  only  one  given  by  the  architect.  The  owner 
contends  that  the  dismissal  of  December  5,  1911,  was 
justified  by  reason  of  the  certificate  of  August  28th.  The 
trial  judge  took  the  position  that  the  certificate  had  lost 
its  effect  and  could  not  support  the  dismissal  of  Decem- 
ber 5th  so  as  to  make  the  bondsmen  liable.  We  think 
this  view  is  correct.  Under  the  express  terms  of  the 
contract,  the  failure  to  supply  competent  workmen, 
proper  materials  or  slackness  in  doing  the  work  gave  the 
owner  the  right  to  terminate  the  contract,  but  the  evi- 
dence of  the  existence  of  such  cause  was  the  certificate 
of  the  architect.  When  the  architect  gave  the  certificate 
in  August,  it  settled  the  matter  that  the  cause  for  the 
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termination  of  the  contract  then  existed,  bnt  when  the 
owner  allowed  the  contractor  to  proceed,  the  certificate, 
predicated  upon  the  things  as  they  existed  August  28th, 
could  not  avail  after  the  expiration  of  over  three  months. 
That  certificate  furnished  no  assurance  that  the  condi- 
tion which  was  the  cause  for  annulling  the  contract  ex- 
isted on  December  5,  1911.  When  the  owner  received 
the  certificate  it  was  required  to  act  within  a  reasonable 
time  and  upon  conditions  then  existing.  When  the  cir- 
cumstances changed,  the  right  acquired  under  it  ceased. 
The  question  of  what  is  reasonable  time  when  the  ma- 
terial facts  are  not  in  dispute,  is  for  the  court :  Jacob- 
sohn  V.  Carey,  59  Pa.  Superior  Ct.  4,  and  cases  there 
cited,  but  apart  from  this  the  owner  by  its  acts  waived 
any  right  it  had  by  reason  of  the  giving  of  the  certificate. 
The  termination  of  the  employment  of  the  contractor  by 
the  owner,  December  5th,  being  unwarranted,  no  liabil- 
ity arose  as  to  the  bondsmen,  arid  hence  no  set-oflf  could 
be  allowed  in  this  suit  for  a  mechanic's  lien. 

There  were  a  number  of  assignments  of  error  on  re- 
fusal to  admit  evidence  by  which  defendant  sought  to 
justify  the  termination  of  the  contract  on  December  5th, 
but  under  the  terms  of  the  contract,  the  certificate  of  the 
architect  was  a  sine  qua  non,  and  as  we  have  held  that 
the  court  correctly  decided  that  the  only  certificate  given 
could  not  then  be  used,  we  need  not  discuss  them. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


Outcault  Advertising  Co.,  Appellant,  v.  Ritchey, 

Contract — Sales — Subject  to  approval — Oral  agreement  —  Evi- 
dence— Principal  and  agent. 

In  an  action  for  goods  sold,  where  it  appears  that  the  defendants 
signed  an  order  for  the  goods  absolute  on  its  face  and  containing 
the  words  "salesmen  are  not  authorized  to  alter  this  contract  by  a 
verbal  agreement"  printed  vertically  on  the  left  hand  margin  of  the 
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paper  in  small  type,  the  defendants  may  show  that  they  were  in- 
duced to  sign  the  contract  by  an  oral  agreement  made  by  the 
plaintiff's  agent  that  the  goods  should  be  subject  to  approval  with 
the  right  to  return  within  a  reasonable  time,  that  the  order  was  not 
read  by  defendants,  nor  was  the  marginal  note  called  to  their  at- 
tention, and  that  the  contract  was  not  sent  to  an  absent  principal, 
but  was  accepted  by  the  agent  himself. 

Argued  April  12,  1916.  Appeal,  No.  92,  April  T., 
1916,  by  plaintiff  from  judgment  of  C.  P.  Venango  Co., 
Aug.  T.,  1913,  No.  19,  on  verdict  for  defendant  in  case  of 
Outcault  Advertising  Company  v.  Claude  C.  Ritchey 
and  Frank  H.  Bower,  doing  business  in  the  name  of 
Ritchey  &  Bowers.  Before  Orlady,  P.  J.,  Hbnderson, 
Kbphabt,  Tbbxlbr  and  Wiluams,  JJ.    Affirmed. 

Assumpsit  for  goods  sold.    Before  Criswbll,  P.  J. 
^    The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  defendants.  Plaintiffs  ap- 
pealed. 

Error  assigned  was  in  refusing  to  give  binding  in- 
structions for  plaintiffs. 

Peter  M.  Speer,  of  Speer  &  Weigle,  with  him  Robert  N. 
Speer,  for  appellant,  cited :  Scientific  American  Com- 
pany Dept.  V.  Creighton,  32  Pa.  Superior  Ct.  140 ;  Suffolk 
Peanut  Co.  v.  Luden,  32  Pa.  Superior  Ct.  603 ;  Pee  v. 
Adams  Express  Co.,  38  Pa.  Superior  Ct  83 ;  T.  L.  Smith 
Co.  V.  Burd  P.  Evans  &  Co.,  Inc.,  56  Pa.  Superior  Ct. 
626 ;  Ludwig  &  Son  v.  Gorsuch,  154  Pa.  413 ;  C.  E.  Hallo- 
well  &  Co.  V.  Lierz,  171  Pa.  577. 

J.  8.  Carmichael,  for  appellees. 

Opinion  by  Williams,  J.,  July  18, 1916 : 
This  was  an  action  of  assumpsit  to  recover  for  adver- 
tising matter  furnished  to  the  defendants  by  the  plaintiff 
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under  a  written  contract  dated  March  1,  1910.  It  ap- 
pears that  plaintiflPs  agent,  one  Sexton,  induced  the  de- 
fendants to  sign  the  contract  sued  on  by  offering  to  ship 
the  adveri;ising  matter  subject  to  approval  with  the  right 
to  return  within  a  reasonable  time.  The  defendants 
were  induced  to  sign  an  absolute  order  and  it  appears 
that  there  was  printed  vertically  on  the  left  hand  margin 
of  the  paper  in  small  type  the  following:  "Salesmen  are 
not  authorized  to  alter  this  contract  by  verbal  agree- 
ment^' This  order  was  not  read  by  the  defendants,  nor 
was  the  marginal  note  called  to  their  attention.  The 
goods  were  shipped,  examined  by  the  defendants,  and  re- 
turned to  the  plaintiff  in  strict  compliance  with  the  parol 
agreement,  as  set  up  by  the  defendants. 

The  only  question  raised  by  the  assignments  of  error 
is  as  to  whether  the  court  erred  in  permitting  the  jury 
to  base  a  finding  in. favor  of  the  defendants  on  the  evi- 
dence of  the  parol  agreement.  The  court  was  of  opinion 
that  the  evidence  of  this  agreement  was  properly  ad- 
mitted and  that  it  could  be  considered  by  the  jury  even 
though  it  altered  the  effect  of  the  written  contract. 

The  appellant  contends  that  the  presence  of  the  stipu* 
lation  on  the  margin  of  the  order  precluded  the  defend- 
ants from  setting  up  such  parol  agreement,  and  that  even 
if  it  was  permissible,  there  was  not  enough  evidence  to 
go  to  the  jury  that  such  an  agreement  had  been  made. 

We  are  of  opinion  that  the  evidence  was  admissible 
and  sufllcient  to  go  to  the  jury.  There  is  no  doubt  that 
parties  have  the  right,  if  they  choose,  to  stipulate  in  a 
written  contract  that  the  instrument  contains  the  entire 
contract,  and  in  such  case  no  alleged  parol  agreement  can 
be  proven  to  vary  the  writing :  RidgewayrDynamo,  Etc., 
Co.  V.  Pa.,  Etc.,  Co.,  221  Pa.  160;  Tranter  Mfg.  Co.  v. 
Blaney,  61  Pa.  Superior  Ct.  379.  In  these  cases  the 
stipulation  appeared  in  the  body  of  the  writing  as  a  part 
of  it  and  over  the  signature  of  the  party,  and  some  of  the 
reported  cases  were  contracts  which  had  to  be  sent  for 
execution  to  a  principal  who  had  no  knowledge  of  the 
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preliminary  negotiations  leading  up  to  the  execution  of 
the  writing.  This  case  has  important  distinguishing 
features.  The  stipulation  is  not  incorporated  in  the 
body  of  the  writing  and  is  printed  in  small  type  on  the 
margin.  Neither  is  it  over  the  signature  of  the  defend- 
ants. Moreover,  the  contract  was  not  to  be  sent  to  an 
absent  principal,  but  was  accepted  by  the  agent  as  evi- 
denced by  the  writing  itself.  It  is  averred  in  plaintiff's 
statement  of  claim  that  Sexton  was  expressly  authorized 
to  accept  the  contract,  and  he  did  so  when  it  was  signed 
by  the  defendants. 

There  is  authority  for  the  proposition  that  evidence 
of  a  parol  inducing  contract  is  admissible  even  in  the 
absence  of  an  allegation  of  fraud,  accident  or  mistake: 
Noel  V.  Kessler,  252  Pa.  244,  250;  Ferguson  v.  Rafferty, 
128  Pa.  337;  Croyle  v.  Cambria,  Etc.,  Co.,  233  Pa.  310. 
The  cases  containing  a  stipulation  against  parol  agree- 
ments are  exceptions  to  the  general  rule.  We  are  of  the 
opinion  that  the  stipulation  in  the  present  agreement 
was  not  such  a  part  of  the  contract  as  would  bring  this 
case  within  the  rule  laid  down  in  Tranter  v.  Blaney, 
supra,  unless  notice  thereof  is  expressly  given  to  the  con- 
tracting parties. 

The  various  reasons  offered  in  the  correspondence  by 
the  defendant,  when  compared  with  the  defense  made  at 
the  trial,  while  they  do  not  comport  with  our  idea  of 
good  morals,  were  nevertheless  matters  for  the  consid- 
eration of  the  jury  and  were  passed  upon  adversely  to  the 
contention  of  the  plaintiff;  on  the  other  hand  we  do  not 
feel  impelled  to  help  the  plaintiff  by  holding  that  the 
side  line  printed  matter,  not  called  specifically  to  the  at- 
tention of  the  defendant  is  a  part  of  the  writing  as 
though  it  were  written  therein.  The  situation  is  aptly 
described  in  the  language  of  the  trial  court  as  follows : 
"The  right  of  the  agent  to  take  such  a  conditional  order 
would  appear  to  be  as  clear  as  his  right  to  take  an  un- 
conditional one  and  if,  as  the  jury  apparently  found,  he 
did  take  such  conditional  order  but  failed  to  report  to 


Digitized  by  VjOOQIC 


OUTCAULT  A.  CO.,  AppeUant,  v,  RITCHEY.      601 
597,  (1916).]  Opinion  of  the  Court, 

the  plaintiff  the  fact  of  such  condition,  the  fault  was 
with  the  agent  rather  than  the  defendants.^' 

The  case  was  well  and  fairly  tried.    The  assignments 
of  error  are  overruled  and  judgment  affirmed. 


Pierce's  Estate. 


Appeals — Interlocutory  order — Partition — Decree  awarding  in- 
quest. 

No  appeal  lies  from  a  decree  of  the  Orphans'  Court  awarding  an 
inquest  in  partition. 

Argued  April  12,  1916.  Appeal,  No.  91,  April  T., 
1916,  by  Amos  Pierce,  from  decree  of  O.  C.  Warren  Co., 
Dec.  T.,  1908,  No.  18,  awarding  partition  in  Estate  of 
Marsh  Pierce,  deceased.  Before  Orlady,  P.  J.,  Hen- 
derson, Kephart,  Trbxlbr  and  Williams^  JJ.  Appeal 
quashed. 

Exceptions  to  auditor's  report  in  partition. 

Error  assigned  was  in  dismissing  exceptions  to  audi- 
tor's report  and  awarding  partition. 

Sidney  D.  Blackman,  with  him  R.  W.  Stone,  for  ap- 
pellant. 

C.  E.  Bordwell,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  July  18, 1916 : 
In  Wistar's  Appeal,  115  Pa.  241,  it  was  held  that  an 
appeal  from  the  decree  of  the  Orphans'  Court  awarding 
an  inquest  does  not  lie,  and  following  this,  the  court  be- 
low having  properly  refused  to  stay  the  proceeding,  the 
appeal  is  quashed. 
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Purdy,  Appellant,  v.  Potter  Title  &  Trust 
Company. 

Judgment — Opening  judgment — Rules  of  court — Executor^  and 
administrators — A  dmissions. 

Where  a -rule  of  court  provides  that  if  an  application  to  open  a 
judgment  shall  be  put  down  for  argimient  on  petition  and  answer, 
the  averments  of  the  answer  shall  be  taken  as  admitted,  a  judgment 
entered  against  an  administrator  for  want  of  an  appearance  will 
not  be  opened,  where  the  answer  filed  by  the  plaintiff  avers  that 
every  fact  suggested  as  a  ground  for  opening  the  judgment  was 
known,  or  could  have  been  known  by  the  administrator  at  the  time 
the  summons  was  served,  and  that  the  goods,  the  price  for  which 
the  judgment  was  entered,  had  been  bought  by  the  intestate  for  her 
own  use,  and  not  by  the  intestate's  husband,  as  alleged  by  the  ad- 
ministrator. 

Argued  April  13, 1916.  Appeal,  No.  24,  April  T.,  1916, 
by  plaintiffs,  from  order  of  C.  P.  Allegheny  Co.,  July  T., 
1914,  No.  976,  making  absolute  rule  to  open  judgment  in 
case  of  Lee  B.  Purdy  and  W.  G.  Purdy,  "Copartners,  trad- 
ing as  Purdy  Brothers,  v.  Potter  Title  &  Trust  Company, 
Administrator  of  the  Estate  of  Ada  M.  McKinnie,  de- 
ceased. Before  Orlady,  P.  J.,  Henderson,  Kephart, 
Trbxler  and  Williams,  JJ.    Reversed. 

Rule  to  open  judgment. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Error  assigned  was  order  making  absolute  rule  to 
open  judgment. 

Watson  B.  Adair,  for  appellant. — Defendant,  with  full 
knowledge  that  the  present  defense  was  alleged  to  exist, 
having  led  plaintiffs  to  enter  the  judgment,  could  not  in 
good  conscience  have  it  opened :  Hirschlan  v.  Krechman, 
20  Pa.  Superior  Ct.  227;  McQarrity  v.  McMahon,  240 
Pa.  553. 
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E.  Y.  Breck,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  July  18, 1916 : 

The  administrator  of  Ada  A.  McKinnie,  was  duly 
served  with  a  summons  in  assumpsit,  and  a  statement  of 
claim  verified  by  the  affidavit  of  the  plaintiff.  Ten 
months  later  a  judgment  for  want  of  an  appearance  was 
regularly  entered.  One  month  after,  the  administrator 
presented  its  petition,  praying  that  the  judgment  be 
opened  and  a  defense  allowed  to  be  made.  To  this  an 
answer  was  filed,  6nd  after  hearing,  the  rule  to  open  the 
judgment  was  made  absolute  and  the  plaintiff  brings  this 
appeal. 

The  service  of  the  summons  is  admitted  and  the  reason 
given  for  not  entering  an  appearance  is,  "that  it  knew 
of  no  defense  to  the  claim,  and  had  not  been  advised  that 
there  was  a  defense,"  until  a  few  days  before  it  presented 
its  petition,  when,  at  an  audit  of  its  account  "the  sole 
heir  to  the  estate,  disclosed,  that  there  was  a  defense  to 
the  plaintifiTs  claim,  in  that  the  goods  sued  for  were  not 
sold  and  delivered  on  the  credit  of  Ada  A.  McKinnie, 
but  were  sold  on  the  credit  of  Frank  H.  McKinnie,  hus- 
band of  Ada  A.  McKinnie  who  died  about  one  week  prior 
to  the  death  of  his  wife,  the  said  Ada  A.  McKinnie." 

Every  fact  suggested  Was  known,  or  could  have  been 
known  by  the  administrator  at  the  time  it  was  served 
with  the  summons,  and,  it  is  specially  averred  in  the 
answer  filed  by  the  plaintiff,  that  before  takings  judg- 
ment "our  attorney  spoke  to  the  defendant  about  it,  and 
although  defendant  then  knew  of  said  claim  by  said  sons 
of  the  decedent,"  then  expressed  a  willingness  that  said 
judgment  be  taken,  believing  our  claim  to  be  just.  And, 
"all  the  goods  for  the  price  of  which  this  suit  is  brought 
were  ordered  by  the  said  Ada  A.  McKinnie,  personally, 
and  were  feed  for  the  maintenance  of  a  pair  of  carriage 
horses,  kept  and  owned  by  her,  which  she  expressly  prom- 
ised to  pay  for,  and  that  the  said  Frank  H.  McKinnie,  the 
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husband,  was  during  the  time  the  feed  was  sold  aiid  de- 
livered, hopelessly  insolvent." 

Rule  12,  of  the  court  below  provides  that,  inter  alia, 
"the  averments  of  the  petition  shall  be  taken  as  admitted, 
and  if  an  answer  is  filed,  all  the  averments  of  the  petition 
which  are  not  denied  shall  be  taken  as  admitted,  except 
where  otherwise  specially  provided  by  law.  Whenever 
such  cases  are  put  down  for  argument  upon  petition  and 
answer,  the  averments  of  the  answer  shall  be  taken  as 
admitted."  No  reply  was  made  to  these  controlling  facts 
stated  in  the  answer. 

The  defendant  does  not  allege  ihat,  it  believes  or  ex- 
pects to  be  able  to  prove  the  important  fact  mentioned, 
or  has  any  evidence  to  support  the  defense  suggested  in 
the  petition.  The  plaintiffs'  answer  specifically  denies 
the  defendants  averment,  that  the  goods  were  sold  to  the 
husband,  and  not  to  the  wife,  and,  avers  that  the  sales 
were  made  to  the  wife  on  her  own  credit,  and  for  con- 
sumption by  her  own  horses  which,  under  the  rule  quoted 
must  be  accepted  as  true.  There  is  no  suggestion  of 
fraud,  accident,  mistake  or  ignorance  of  fact  in  taking 
the  judgment  or  that  it  is  for  an  incorrect  amount. 

As  presented  by  this  record,  the  court  was  not  war- 
ranted in  opening  the  judgment,  and  the  order  is  re- 
versed. 


Whittaker  v.  McDonnell,  Appellant. 

Negligence — Master  and  servant — Electric  current — Province  of 
court  and  jury. 

In  an  action  by.  an  employee  against  his  employers  to  recover 
damages  for  personal  injuries,  the  case  is  for  the  juiy,  and  a  ver- 
dict and  judgment  for  plaintiff  will  be  sustained  where  it  appears 
that  plaintiff,  a  blind  man,  was  directed  by  the  defendants  to  work 
at  a  boom  of  a  derrick  used  in  unloading  wagons,  that  the  derrick 
was  operated  so  close  to  an  electric  line  that  the  swaying  wires 
came  in  contact  with  the  metallic  part  of  the  boom  to  the  injury  of 
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the  plaintiff,  and  that  the  defendant  had  knowledge  of  the  prox- 
imity of  the  derrick  to  the  electric  wire. 

Argued  April  13,  1916.  Appeal,  No.  22,  April  T., 
1916,  by  defendants,  from  judgment  of  C.  P.  Allegheny 
Co.,  April  T.,  1914,  No.  805,  on  verdict  for  plaintiflf  in 
case  of  William  Whittaker  v.  John  McDonnell  and 
Henry  McDonnell,  trading  as  John  McDonnell  &  Broth- 
ers. Before  Orlady,  P.  J.,  Henderson,  Kephart,  Trbx- 
LER  and  Williams,  JJ.    Aflftrmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Evans,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiflf  for  |250.  Defend- 
ant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendants. 

F.  C.  McGirr,  with  him  John  E.  Laughlin,  for  appel- 
lants, cited :  Yeager  v.  Edison  Electric  Co.,  242  Pa.  101 ; 
Fitzgerald  v.  Edison  Electric  Hluminating  Co.,  200  Pa. 
540;  Miller  v.  American  Bridge  Co.,  216  Pa.  559;  Kicks 
V.  Flynn,  196  Pa.  263;  McGrath  v.  Thompson,  231  Pa. 
631. 

Thomas  L,  Morris,  with  him  L.  K.  and  8.  G.  Porter, 
for  appellee. 

Opinion  by  Henderson,  J.,  July  18, 1916 : 
There  is  no  controversy  in  regard  to  the  cause  or  ex- 
tent of  plaintiflf's  injury,  nor  can  it  be  seriously  alleged 
that  he  was  guilty  of  conjtributory  negligence.  The  de- 
fendants designated  the  place  at  which  he  was  employed 
and  the  work  which  he  was  to  perform.  Being  blind,  he 
could  not  be  charged  with  a  failure  to  observe  the  condi- 
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tions  surrounding  him,  if  such  observation  might  have 
avoided  the  accident.  Neither  is  there  any  dispute  in  re- 
gard to  the  location  of  the  mast  at  which  plaintiff  was 
working,  and  the  proximity  of  the  boom  to  the  electric 
wires.  It  is  conceded  that  this  projecting  attachment  of 
the  mast  was  within  a  foot  or  eighteen  inches  of  the 
wires,  and  its  length  was  such  that  it  could  be  brought  in 
contact  with  them. 

The  operation  of  unloading  the  cars  involved  the 
swinging  of  the  boom  from  the  car  to  the  place  in  the 
yard  where  the  stone  was  deposited,  and  the  mast  had  re- 
mained in  the  same  place  with  reference  to  the  line  of 
wires  for  several  years.  The  wires  sagged  to  some  ex- 
tent and  were  moved  to  and  fro  by  the  action  of  the  wind 
which  prevailed  during  the  day  the  accident  occurred. 
The  evidence  tends  to  show  that  the  electric  current  was 
coinmunicated  from  one  or  more  of  the  wires  by  contact 
with  the  iron  head  of  the  boom,  and  the  metal  rope  which 
passed  from  the  drum  through  the  boom  head. 

The  court  submitted  to  the  jury  the  question  whether 
defendants  were  negligent  in  not  knowing  that  the  wires 
carried  a  heavy  current  of  electricity,  and  in  placing  the 
defendant  at  work  in  a  position  which  became  dangerous 
by  the  contact  of  the  wires  with  the  boom.  On  the  es- 
tablished facts  we  think  the  learned  trial  judge  was  not 
in  error  in  this  instruction. 

In  the  present  state  of  general  information  on  the  sub- 
ject of  electricity  it  is  not  unreasonable  to  attribute  to 
an  ordinary  person  knowledge  that  electric  wires  are 
dangerous  and  are  to  be  avoided  as  far  as  practicable  by 
those  whose  employment  does  not  require  them  to  be  in 
contact  with  them.  The  defendants  made  no  inquiry  in 
regard  to  the  nature  of  the  electric  service  along  this  line, 
and  had  no  knowledge  on  that  subject;  but  this  is  not 
a  sufficient  answer  to  the  charge  that  they  placed  their 
machine  so  close  to  the  electric  line  that  the  swaying 
wires  came  in  contact  with  the  metallic  part  of  the  boom 
and  thus  comniunicated  the  current  to  the  plaintiff. 
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One  of  the  defendants  was  at  work  at  the  car  and  had 
an  opportunity  to  observe  the  movement  of  the  wires  and 
to  see  that  some  of  them  came  in  contact  with  the  boom, 
and  we  cannot  say  that  there  was  no  duty  on  the  defend- 
ants to  observe  the  nearness  of  the  boom  and  wires  and 
to  take  notice  that  risk  was  incident  to  their  contact.  If 
the  injury  had  resulted  from  an  apparently  impossible 
or  improbable  occurrence,  the  case  would  present  a  dif- 
ferent aspect ;  but  the  jury  has  found  that  the  conditions 
were  dangerous  and  that  defendants  had  knowledge  of 
these  conditions,  or  an  opportunity  of  knowledge,  and 
that  the  plaintiflPs  injury  was  the  consequence  of  their 
failure  to  exercise  reasonable  care  in  respect  to  the  loca- 
tion of  the  unloading  apparatus. 

We  are  not  persuaded  that  the  case  should  not  be  so 
disposed  of.  The  electric  wires,  the  iron  cover  of  the 
boom,  and  the  communicating  steel  rope  suggest  risk 
and  the  possibility  of  a  diverted  current  of  electricity, 
and  care  proportionate  to  the  risk  was  therefore  the  obli- 
gation of  the  defendants. 

The  testimony  of  Mr.  Ouston  as  to  the  conversation 
which  he  had  with  one  of  the  defendants  some  fifteen 
years  ago  is  perhaps  of  no  weight  but  under  the  circum- 
stances, it  was  not  necessary  to  show  actual  knowledge 
on  the  part  of  the  defendants  of  the  fact  that  the  wires 
supplied  a  high-tension  service. 

The  charge  of  the  learned  trial  judge  covered  the  es- 
sential features  of  the  case  and  is  free  from  error  in  the 
respects  complained  of. 

Judgment  is  affirmed. 


Sutmeyer,  Appellant,  v.  Thornton. 

Landlord  and  tenant — Tenant  by  sufferance — Holding  over — Use 
and  occupation. 

Where  a  person  enters  into  x)08session  of  premises  under  a  lease 
from  several  cotenants,  and  after  the  expiration  of  his  term  and 
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after  a  decree  in  partition  proceedings,  holds  over,  he  becomes  after 
the  partition,  a  tenant  by  sufferance,  and  if  the  allottee  of  the 
premises  does  not  treat  him  as  a  trespasser  by  terminating  his 
tenancy,  he  is  liable  in  assumpsit  for  use  and  occupation  of  the 
premises. 

Argued  April  13,  1916.  Appeal,  No.  36,  April  T., 
1916,  by  plaintiflfe,  from  judgment  of  C.  P.  Allegheny 
Co.,  Oct.  T.,  1912,  No.  2851,  on  verdict  for  defendant  in 
case  of  Sarah  Sutmeyer  and  Ethel  Sutmeyer  McKee  v. 
James  J.  Thornton.  Before  Orlady,  P.  J.,  Henderson, 
Eephart,  Trexler  and  Williams,  J  J.    Reversed. 

Assumpsit  for  use  and  occupation  of  real  estate.  Be- 
fore Haymaker,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Error  assigned  was  in  directing  a  verdict  for  defend- 
ant. 

J.  E.  Little,  with  him  W.  L.  McConegly,  for  appellant, 
cited:  Bush  v.  National  Oil  Refining  Co.,  5  W.  N.  C. 
143;  Williams  v.  Ladew,  171  Pa.  369. 

George  B,  Berger,  with  him  Donald  Thompson  and 
Oeorge  H.  Calvert,  for  appellee. — This  is  an  action  of 
assumpsit  to  recover  for  use  and  occupation,  but  such  an. 
action  cannot  be  maintained  unless  founded  upon  a  con- 
tract, either  express  or  implied :  Brolasky  v.  Ferguson, 
48  Pa.  434;  Wilkes-Barre  v.  Chase,  7  Pa.  Superior  Ct. 
343 ;  Tourison  v.  Engard,  30  Pa.  Superior  Ct  179. 

Opinion  by  Henderson,  J.,  July  18, 1916: 

This  is  an  action  for  use  and  occupation.    The  heirs 

of  Henry  Sutmeyer  were  the  owners  of  the  premises  No. 

901  and  No.  903  Federal  street.    They  leased  No.  901 
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and  one  room  on  the  second  floor  of  903  to  the  defend- 
ant, who  kept  a  hotel  in  the  demised  premises.  During 
the  defendant's  occupancy  a  proceeding  for  partition  of 
the  estate  was  instituted,  which  was  finally  confirmed 
July  10,  1909.  Under  the  allotment  the  plaintiffs  ac- 
quired premises  No.  903,  and  soon  thereafter  Edward  G. 
Lang  was  made  their  agent  to  lease  and  collect  rents  for 
them.  1?he  defendant  remained  in  possession  of  the 
room  he  occupied  in  No.  903  until  the  middle  of  May, 
1912,  without  paying  rent,  the  plaintiflfs'  agent  having 
the  impression  that  the  lease  made  by  the  heirs  before 
the  partition  did  not  terminate  until  May  1,  1912,  the 
fact  being,  however,  that  he  held  the  demised  premises 
after  May  1, 1909,  on  a  lease  from  year  to  year. 

The  plaintiflfs  claim  for  the  use  of  that  part  of  No.  903 
occupied  by  the  defendant  from  the  day  of  the  partition 
to  the  31st  day  of  May,  1912.  The  court  gave  binding 
instructions  for  the  defendant  without  stating  the  rea- 
sons for  such  action,  but  it  appears  from  the  opinion 
filed  in  disposing  of  a  motion  for  a  new  trial,  that  the 
decision  was  based  on  the  ground  that  there  was  no  hold- 
ing of  the  defendant  by  permission  of  plaintiffs  necessary 
to  a  tenancy  at  will,  nor  was  there  such  wrongful  holding 
from  having  lawful  possession  as  would  constitute  the 
defendant  a  tenant  at  sufferance. 

That  the  defendant  went  into  the  occupancy  of  part  of 
No.  903  as  a  tenant  is  evident.  Whether  he  occupied 
the  whole  or  a  part  of  that  building,  he  was  there  under 
a  contract  with  the  Sutmeyer  heirs,  and  sustained  the 
relation  to  them  of  a  tenant.  If  he  had  leased  the  whole 
of  903  and  had  continued  in  possession  after  the  parti- 
tion with  the  consent  of  the  heirs,  to  whom  that  building 
was  allotted,  it  could  hardly  be  asserted  that  he  was  not 
there  under  contract,  and  the  fact  that  he  had  a  portion 
only  of  the  building,  and  that  used  in  connection  with 
one  in  which  the  plaintiffs  had  no  title  after  the  parti- 
tion does  not  change  his  attitude  in  this  resi)eet. 

After  the  termination  of  his  lease  from  all  tbe  heirs, 
Vol,  Lxm— 39  ^ 
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and  after  the  partition,  if  he  held  over,  he  became  a 
tenant  at  snfferance,  unless  the  owners  treated  him  as  a 
trespasser  by  terminating  his  tenancy,  or  consented  to 
his  continuance  as  a  tenant.  He  cannot  dispute  the  re- 
lation which  he  assumed  by  holding  over.  It  is  true  he 
did  not  obtain  a  lease  from  the'plaintiflfs  when  they  be- 
came the  exclusive  owners,  but  he  was  not  a  trespasser. 
He  continued  in  the  occupancy  of  the  plaintiffs'  part  of 
the  premises,  formerly  leased  by  all  the  Sutmeyer  heirs. 
It  is  true  the  agents  of  the  plaintiffs  understood  that 
he  was  there  under  the  old  lease,  but  they  had  knowledge 
that  he  was  in  possession  of  the  room  in  the  plaintiff's 
building.  The  law  will  imply  a  promise  to  pay  for  use 
and  occupancy  so  acquired  and  continued :  Bush  v.  Na- 
tional Oil  Refining  Co.,  5  W.  N.  C.  143. 

It  was  said  in  Grove  v.  Barclay,  106  Pa.  155,  that  an 
implied  contract  for  use  and  occupation  may  arise  from 
the  use  of  the  premises  by  the  tenant  and  the  sufferance 
of  the  landlord. 

To  the  same  effect  is  Williams,  et  al.,  v.  Ladew,  et  al., 
171  Pa,  369,  where  it  was  said  that  while  some  of  the 
earlier  cases  supported  the  common  law  doctrine  that 
tenants  at  sufferance  were  not  liable  for  rent,  the  con- 
trary rule  was  declared  in  Bush  v.  National  Oil  Refining 
Company,  supra,  and  that  such  a  tenant- is  liable  in  as- 
sumpsit for  use  and  occupation  for  the  interval  between 
the  termination  of  the  lease  and  the  election  of  the  lessor 
to  treat  him  as  a  trespasser. 

The  defendant  went  in  under  a  lease  from  the  plain- 
tiffs and  their  cotenants.  He  remained  in  possession  of 
the  part  of  No.  903  after  the  partition  with  the  consent 
of  the  plaintiffs.  The  misunderstanding  by  their  agent 
of  the  length  of  the  term  granted  him  by  the  Sutmeyer 
heirs  could  not  have  the  effect  to  alter  the  character  of 
his  occupancy  and  relieve  him  from  all  liability  for  the 
use  of  the  premises  as  a  tenant  or  otherwise. 

We  regard  the  facts  as  sufficient  to  support  the  action 
and  to  create  a  liability  on  the  part  of  the  defendant  if 
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DO  other  grounds  of  defense  are  presented  than  the  ques* 
tion  of  law  stated  in  the  opinion  of  the  trial  court 
The  judgment  is  reversed  with  a  venire  facias  de  novo. 


Guinn  v.  Vitte,  Appellant. 

Replevin — Value  of  articles  replevied — Affidavit  under  Act  of 
March  19, 1903,  P.  L.  89. 

On  the  trial  of  an  action  of  replevin  it  is  reversible  error  for  the 
court  to  admit  as  prima  facie  proof  of  value  of  the  articles  replevied, 
the  affidavit  filed  by  plaintiff  under  Section  2  of  the  Act  of  March 
19,  1903,  P.  L.  39,  amending  Section  8  of  the  Act  of  April  19, 1901, 
P.  L.  88,  to  determine  the  amount  of  bail. 

Such  an  affidavit  is  not  fatally  defective  because  it  does  not  con- 
tain the  words  **which  shall  be  the  cost  to  the  defendant  of  replac- 
ing them." 

In  an  action  of  replevin  to  recover  the  head  and  hide  of  a  deer, 
the  defendant  may  show  that  at  the  time  of  the  trial  the  deer's  head 
had  been  mounted  and  the  skin  cured  by  a  taxidermist  at  defend- 
ant's cost,  and  its  value  thereby  enhanced. 

Argued  April  13,  1916.  Appeal,  No.  48,  April  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
Co.,  Jan.  T.,  1914,  No.  1499,  on  verdict  for  plaintiff  in 
case  of  Fred  M.  Guinn  v.  Paul  Vitte.  Before  Orlady,  P. 
J.,  Henderson,  Kephart,  Trexler  and  Wiluams,  JJ. 
Reversed. 

Replevin  for  the  head  and  hide  of  a  deer.  Before 
Reid,  J. 

At  the  trial  it  appeared  that  the  plaintiff  claimed  the 
head  and  the  hide  under  an  agreement  made  with  the  de- 
fendant at  the  time  the  two  men  started  on  a  hunting 
trip,  that  the  one  wTio  first  shot  a  deer  should  have  the 
trophies.  There  was  evidence  that  the  deer  was  wounded 
by  both  hunters,  but  that  it  escaped  and  was  shortly 
afterwards  killed  by  a  third  hunter.  The  defendant 
took  the  carcass  home,  and  it  appeared  that  at  the  time 
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of  the  trial  the  deer's  head  had  been  mounted  and  the 
skin  cured  by  a  taxidermist  at  the  defendant's  cost. 

At  the  trial  the  court  permitted  the  plaintiff  to  offer  in 
evidence  the  affidavit  filed  by  him  for  the  purpose  of  de- 
termining the  amount  of  bail.     ( 1 ) 

The  court  charged  in  part  as  follows : 

["The  question  of  the  value  of  the  trophies  comes  up 
for  your  consideration.  The  court  permitted  the  offer  of 
the  affidavit  in  this  case  which  the  law  requires  to  be 
filed,  showing  the  value  of  this  trophy  as  one  hundred 
dollars.  Unless  such  affidavit  be  filed  the  plaintiff  can- 
not obtain  his  writ  and  the  prothonotary  would  not  ac- 
cept his  bond.  It  is  an  essential  part  of  the  proceeding, 
and  the  law,  as  I  understand  it,  is  that  it  is  the  prima 
facie  value ;  that  is,  until  it  is  contradicted,  until  some 
one  says  that  it  is  not  true.  There  was  no  testimony  of- 
fered to  contradict  the  averment  of  that  affidavit  that 
these  trophies  are  worth  one  hundred  dollars.  But 
whether  they  are  worth  one  hundred  dollars  or  not,  it 
seems  to  me,  is,  after  all,  gentlemen,  a  question  which 
you  must  determine  under  all  the  facts  in  evidence.  It 
is  only  prima  facie — that  is,  upon  its  face, — until  at- 
tacked, the  apparent  evidence  of  value.  ]     ( 2 ) 

["But  what  are  they  worth  ?  You  must  find  the  value. 
If  the  trophies  had  been  replevied  while  they  were  still 
wet  with  the  blood  of  this  deer  in  the  woods  of  Cameron 
County,  that  would  be  the  place  in  which  the  value  ought 
to  be  tested.  Still  they  were  replevied  here  after  they 
were  mounted.  So,  therefore,  what  was  this  head  and 
this  hide  reasonably  worth  when  it  was  replevied  by 
the  plaintiff  in  this  case?  If  it  was  not  worth  one  hun- 
dred dollars,  how  much  was  it  worth?  If  you  find  for 
the  plaintiff  in  this  case,  you  simply  find  for  the  plaintiff, 
and  you  assess  and  fix  the  value  of  the  property  replev- 
ied at  so  jnany  dollars,  naming  the  amount  of  the  value 
that  you  fix,  and  assess  damages  for  its  detention  at  so 
much.  There  is  no  evidence  of  any  injury  or  damage  of 
any  special  amount  for  holding  back  this  property. 
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Your  damages  for  detention  ought  to  be  assessed  at  six 
and  a  quarter  cents  if  you  find  for  the  plaintiff.     If  you 
find  for  the  defendant,  that  is  all  you  have  to  say,  that  is 
the  end  of  the  ease.  ]     ( 3 ) 

["To  procure  such  a  writ  the  plaintiff  was  obliged  to 
give  a  bond  in  an  amount  double  the  alleged  value  of  the 
article,  which  was  stated  as  one  hundred  dollars,  the 
bond  therefore  being  two  hundred  dollars.  Had  the  de- 
fendant not  given  what  is  known  in  law  as  a  counter 
bond  in  a  similar  amount,  by  which  he  asserted  again  his 
title  and  retained  possession  of  the  articles,  the  sheriff 
would  have  delivered  the  thing  or  things  in  question  to 
the  plaintiff;  but  the  defendant  did  see  fit  to  give  a 
counter  bond,  by  which  he  retained  possession  of  the  ar- 
ticles in  question.  He  does  not  own  them  unless  the  de- 
cision of  a  proper  tribunal  should  be  in  his  favor;  other- 
wise he  would  be  compelled  to  surrender  them  to  the 
owner.'']     (5) 

Verdict  and  judgment  for  plaintiff  for  |50.  Defend- 
ant appealed. 

Errors  assigned,  among  others,  were  (1)  rulings  on 
evidence  quoting  the  bill  of  exceptions;  (2,  3,  5)  above 
instructions  quoting  them. 

F.  C.  McGirr,  for  appellant. — It  was  error  to  admit  the 
aflftdavit:  Pittsburgh's  App.,  79  Pa.  317;  Gibbs  v.  Bart- 
lett,  2  W.  &  S.  29. 

It  has  been  held  in  Ammerman  v.  Stone,  11  D.  R.  726, 
that  the  affidavit  provided  by  the  act  of  assembly  is  a 
statutory  prerequisite  to  the  issuance  of  the  writ,  and  a 
writ  issued  without  the  aflftdavit  will  be  quashed.  If  this 
be  the  law,  it  would  seem  that  the  court  in  the  present 
case  was  without  jurisdiction,  as  the  proper  affidavit  had 
not  been  made. 

Thomas  M.  Benner,  with  him  William  Henry  Colviny 
for  appellee,  cited  as  to  value :  Gibbs  v.  Bartlett,  2  W. 
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&  S.  29;  Com.  v.  Lelar,  1  Philadelphia,  173;  Kleber  v. 
Bradshaw,  23  Pitts.  L.  Journ.  185;  Winton  Motor  Car- 
riage Co.  V.  Blomberg,  84  Wash.  451 ;  Gilroy  v.  Everson 
Hickok  Co.,  118  N.  Y.  App.  733;  American  Box  Ball  Co. 
V.  Wood,  150  Pac.  1047;  •  Briggs  v.  Wiswell,  56  N.  H. 
319 ;  Phillips  v.  Stroup,  17  Atlantic  220 ;  Craig  v.  Kline, 
65  Pa.  399 ;  Foster  v.  Weaver,  118  Pa.  42. 

Opinion  by  Trbxlbb,  J.,  July  18, 1916: 

This  is  an  action  of  replevin. 

There  are  three  errors  alleged. 

First :  The  trial  judge  admitted  as  prima  facie  proof 
of  value  of  the  articles  replevied,  the  affidavit  which  the 
plaintiff  filed  under  the  2d  Section  of  the  Act  of  M^^rch 
19, 1903,  P.  L.  39,  ameriding  Section  8  of  the  Act  of  April 
19,  1901,  P.  L.  88.  The  act  provides,  "In  order  to  deter- 
mine the  amount  of  bail,  the  plaintiff  shall  make  an  affi- 
davit of  the  value  of  the  goods  and  chattels  which  value 
shall  be  the  cost  to  the  defendant  of  replacing  them 
should  the  issue  be  decided  in  his  favor." 

Ex  parte  affidavits  although  made  in  court  proceedings 
are  excluded -unless  there  are  statutory  provisions  to  the 
contrary,  Chamberlayne,  Section  2758,  Wigmore,  Sec- 
tions 1384,  1690.  The  only  purpose  of  the  affidavit  was 
to  fix  the  amount  of  bail.  Having  served  its  purpose,  as 
was  said  in  regard  to  an  affidavit  of  defense  in  Kittan- 
ning  Boro.  v.  Kittanning  Con.  Nat.  Gas  Co.,  26  Pa.  Su- 
perior Ct.  355,  it  cannot  now  be  offered  on  the  trial  as 
evidence  of  the  facts  therein  alleged. 

Ex  parte  affidavits  are  at  best  but  a  very  weak  kind  of 
evidence  and  generally  formed  by  the  ground  of  some  pre- 
liminary or  interlocutory  action,  but  are  never  unless  it 
be  especially  so  provided  by  Act  of  Assembly  or  rule  of 
court  the  foundation  of  judgment  or  decree :  Pittsburgh's 
App.,  79  Pa.  317.  The  principal  reason  in  support  of  the 
common  law  rule  as  to  the  exclusion  of  such  affidavit  is 
found  in  the  fact  that  no  opportunity  for  cross-exami- 
nation would  be  afforded  were  such  proof  allowed.    The 
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court  below  relied  upon  Gibbs  v.  Bartlett,  2  W.  &  S.  29, 
but  we  think  the  case  has  no  application.  That  case  de- 
cides that  the  plaintiflPs  alMdavit  may  be  used  against 
him.  That  is  an  entirely  different  matter  than  allowing 
it  to  be  used  in  his  favor.  It  is  no  answer  to  the  objection 
to  the  affidavit  that  the  defendant  was  at  liberty  to  pre- 
sent proof  showing  a  different  value.  The  plaintiff  must 
sustaih  his  action  by  competent  proof.  There  being  no 
legal  evidence  showing  plaintifiTs  damage,  the  only  ver- 
dict that  could  have  been  rendered  in  plaintiffs  favor 
would  have  been  for  nominal  damages. 

Second :  The  plaintiff,  when  he  filed  his  affidavit  under 
the  2d  Section  of  the  Act  of  1903,  supra,  the  pertinent 
part  of  which  is  quoted  above,  failed  to  insert  the  words 
"which  shall  be  the  cost  to  the  defendant  of  replacing 
them.'^  The  omission  of  these  words  is  not  fatal.  They 
may  very  properly  have  been  put  in  the  affidavit  but  the 
act  does  not  require  this  to  be  done.  The  words  omitted 
by  the  plaintiff  are  mere  directions  showing  upon  what 
basis  the  value  is  to  be  fixed,  "it  is  to  be  the  cost  to  the 
defendant  of  replacing  the  goods." 

Third :  The  court  instructed  the  jury  that  the  value  of 
the  articles  replevied  was  to  be  fixed  as  of  the  time  when 
the  writ  was  issued.  This  was  in  accord  with  the  Penn-  • 
sylvania  rule  as  stated  in  Duroth  Mfg.  Co.  v.  Caufflel, 
243  Pa.  24,  and  cases  there  cited.  The  articles  in  the 
suit  at  bar  consisted  of  the  head  and  hide  of  a  deer.  The 
defendant  caused  them  to  be  prepared  by  a  taxidermist 
as  trophies  of  the  chase  and  being  mounted  they  were 
greatly  increased  in  value.  In  such  case  if  the  claim  to 
the  property  is  found  to  be  in  good  faith,  it  seems  unaer 
the  cases  of  Herdic  v.  Young,  55  Pa.  176,  and  Stauflfer  v. 
Miller  Soap  Co.,  151  Pa.  330,  the  latter  an  action  of  tres- 
pass, the  defendant  may  prove  that  the  value  of  the  ar- 
ticles replevied  were  enhanced  by  his  labor  and  money. 

The  first  six  assignments  are  sustained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
is  awarded. 
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Henegan  v.  Colonial  Life  Insurance  Company  of 
America,  Appellant. 

Insurance — lAfe  insurance — Statements  as  to  health. 

In  an  action  on  a  policy  of  life  insurance  where  the  defendant 
company  in  its  affidavit  of  defense  and  on  the  trial  relied  upon  the 
sole  defense  that  the  insured  misrepresented  the  condition  of  his 
health,  and  this  is  met  by  contradictory  evidence  on  the  part  of  the 
plaintiff,  the  case  is  for  the  jury,  and  a  verdict  and  judgment  for 
the  plaintiff  will  be  sustained,  where  the  conflicting  t^timony  is 
fairly  submitted  in  an  adequate  charge. 

Argued  April  13, 1916.  Appeal,  No.  4,  April  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
May  T.,  1911,  No.  333,  on  verdict  for  plaintiflf  in  case  of 
Katherine  Henegan  v.  The  Colonial  Life  Insurance  Com- 
pany of  America.  Before  Orlady,  P.  J.,  Henderson, 
Kbphart,  Trexler  and  Wiluams,  J  J.    Affirmed. 

Assumpsit  on  a  policy  of  life  insurance.     Before  Mac- 

FARLANE,  J. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiflf  for 
$1,259.50. 

On  a  rule  for  judgment  n.  o.  v.  Macfarlanb,  J.,  filed 
the  following  opinion : 

The  testimony  of  the  defendant  was  confined  to  the 
defense  set  up  in  the  affidavit  of  defense  that  at  the  time 
the  policy  was  issued  Henegan  had  tuberculosis.  Dr. 
Whitfield,  who  had  examined  him  for  the  company,  testi- 
fied in  rebuttal  that  he  did  not  have  tuberculosis  and  in 
connection  with  his  cross-examination  defendant  intro- 
duced in  evidence  without  any  objection  the  "Medical 
Examiner's  Report"  on  which  were  "declarations  made 
by  the  applicant  to  the  medical  examiner.''  The  obvious 
and  apparently  only  purpose  was  to  show  why  the  phy- 
sician, relying  on  the  "history"  given  him  by  Henegan, 
failed  to  find  evidence  of  tuberculosis.  But  the  paper 
was  offered  generally.    PlaintiflPs  counsel  was  in  Igno^ 
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ranee  of  the  use  now  sought  to  be  made  of  the  testimony 
and,  off  his  guard,  did  not  attempt  to  protect  his  client 
by  asking  the  purpose. 

This  motion  for  judgment  n.  o.  v.  is  based  on  the  propo- 
sition that  the  answer  of  the  insured  in  this  declaration 
that  he  was  last  confined  to  the  house  by  illness  "one 
year  ago.  La  grippe,"  being  untrue,  entitled  the  defend- 
ant to  binding  instructions. 

The  representation  was  material  (Rigby  v.  Metropoli- 
tan Life  Ins.  Co.,  240  Pa.  332),  and  it  is  undoubted  that 
he  had  been  confined  to  his  house  attended  by  a  physician 
within  four  months. 

The  medical  examiner's  report  is  not  part  of  the  ap- 
plication. The  policy  has  attached  a  copy  of  the  appli- 
cation which  does  not  contain  the  answers  made  to  the 
physician.  Had  the  company  wished,  it  could  have  made 
the  answers  to  the  medical  examiner  a  part  of  the  appli- 
cation. No  one  could  suspect  that  this  would  be  set  up 
as  a  defense  until  after  the  close  of  the  testimony  when 
defendant's  counsel  moved  to  amend  the  affidavit  of  de- 
fense, which  motion  was  refused. 

Under  our  rule  of  court  the  statement  and  affidavit 
of  defense  in  actions  of  assumpsit  define  the  issue.  In 
the  absence  of  a  rule  of  court  the  affidavit  of  defense,  is 
not  pleading  and  does  not  limit  the  defense  at  the  trial 
(Flegal  V.  Hoover,  156  Pa.  276),  but  our  Rule  9  provides 
that  matters  not  denied  shall  be  taken  as  admitted  and 
that  no  evidence  shall  be  heard  upon  the  trial  as  to  any 
facts  not  substantially  alleged  or  referred  to  as  a  ground 
of  action  or  matter  of  defense  in  the  statements  then  on 
file  in  the  cause.  Whether  strictly  pleading  or  not,  un- 
der the  rule  the  statement  and  affidavit  are  the  source 
from  which  the  issue  is  determined.  Greenleafs  first 
rule  on  the  production  of  evidence  is  that  "The  evidence 
must  correspond  with  the  allegations  and  be  confined 
to  the  point  in  issue,"  and  this  is  applied  by  ascertain- 
ing the  issue  which  is  the  single  proposition  in  which  the 
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pleadings  terminate.  The  only  issue  in  this  case  is 
whether  the  insured  had  tuberculosis. 

Counsel  argued  that  the  rule  only  excludes  evidence 
and  that  matters  once  in  evidence  may  be  used  as  a  de- 
fense but  this  is  not  the  puijpose  and  meaning  of  the  rule 
as  applied  daily  in  this  county  for  many  years. 

As  the  record  stands  the  motion  must  be  overruled. 

Error  assigned  was  in  refusing  to  enter  judgment  for 
defendant  n.  o.  v. 

W.  K.  Jennings,  with  him  D.  C.  Jennings,  for  appel- 
lant. 

Charles  B.  Prichard,  with  him  Blakeley  d  Calvert,  for 
appellee. 

Opinion  by  Oblady,  P.  J.,  July  18, 1916 : 
The  questions  raised  by  this  appeal  were  solely  for  the 
consideration  of  the  jury.  The  point  submitted  by  the 
defendant  that  "under  all  the  pleadings,  and  all  the  evi- 
dence the  verdict  should  be  for  the  defendant"  was  prop- 
erly refused,  and  the  conflicting  testimony  was  fairly 
submitted  in  an  adequate  charge,  which,  taken  with  the 
opinion  of  the  learned  trial  judge,  in  refusing  a  new 
trial,  and  for  judgment  non  obstante  veredicto,  fully  an- 
swers the  argument  presented  by  the  appellant. 
The  judgment  is  affirmed. 


Jarosz  V.  StouglLton,  Appellant. 

Negligence — Master  end  servant — Operation  of  dumh'waitep-^ 
Province  of  court  and  jury. 

In  an  action  by  a  servant  girl  against  her  employer,  a  hotel 
keeper,  to  recover  damages  for  personal  injuries,  the  defendant's 
negligence,  and  the  plaintiff's  contributory  negligence,  are  ques- 
tions for  the  jury,  where  the  testimony  of  the  plaintiff,  although  to 
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some  extent  self-oantradi  ctory  tended  to  show  that  while  she  was 
in  the  act  of  placing  a  bowl  of  hot  soup  upon  a  dumb-waiter  the  de- 
fendant pulled  up  the  dumb-waiter  quickly  and  without  waminj;, 
and  the  soup  was  spiiied"  j^pon  and  scalded  her.  * 

Argued  April  14,  1916.  Appeal,  No.  50,  April  T., 
1916,  by  defendant,  from  jiidgment  of  0.  P.  Allegheny 
Co.,  July  T.,  1915,  No.  1540,  on  verdict  for  plaintiflf  in 
case  of  Annie  Jaros:^  v.  A.  K.  Stoti^liton.  Before  Or- 
LADY,  P.  J.,  Henderson,  Kbphart,  Trbxler  and  Wil- 
liams, JJ.    Affirmed.. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Miller,  J. 

At  the  trial  the  jury  returned  a  verdict  for  |525  for 
plaintiff.  On  a  mc»tion  for  judgment  for  defendant 
n.  o.  V.     Miller,  J.,  filed  the  following  opinion : 

This  is  an  action  brought  by  plaintiff,  a  servant  girl 
who  was  in  the  empl  oy  of  the  defendant,  the  proprietor 
of  a  hotel,  to  recover  damages  from  him  for  an  injury  al- 
leged to  have  been  recei  ved  by  her  through  his  negligence 
in  pulling  up  a  dumb-waiter  upon  which  she  was  placing, 
or  had  placed,  a  bowl  of  hot  soup,  causing  the  same  to 
spill  upon  and  scald  her. 

The  jury  rendered  a.  verdict  in  favor  of  the  plaintiff. 
The  defendant  made  a,  motion  for  a  new  trial,  alleging 
that  the  verdict  was  against  the  weight  of  the  evidence, 
and  also  a  motion  for  judgment  in  his  favor  non  obstante 
veredicto,  upon  the  ground  that  the  evidence  shows  that 
the  plaintiff  was  guilt7  of  contributory  negligence  and 
that  the  court  should  have  affirmed  his  point  for  binding 
instructions. 

The  material  part  of  the  evidence  of  the  plaintiff  as 
to  how  the  accident  occurred,  and  upon  which  defendant 
bases  his  motion  for  judi^ent  non  obstante  veredicto,  is 
as  follows  (direct  examination,  page  5) :  *'And  as  you 
got  the  soup  and  came  back  to  the  waiter  did  you  get  it 
fully  onto  the  waiter?  A.  About  half  way  the  dish  was, 
when  the  soup  was  abou  t  half  way.    Q.  What  happened 
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at  that  time?  A.  I  was  holding  it  on  that  way,  on  the 
outside  side,  on  the  outer  side,  an<:l  then  he  pulled  the 
dumb  waiter.  Q.  Who  do  you  meanj^  "he,"  Mr.  Stough- 
ton?  A.  Yes,  sir.  Q.  And  ->vlieu  he  did  that,  Annie, 
what  became  of  the  soup?  A.  Everything  went  on  my 
face  and  my  chest,  my  front.  (Cross-examination,  pages 
12  and  13) :  Q.  Did  you  know  that  l>5fore  using  the  dumb- 
waiter you  are  to  use  the  whistle?  A.  I  don't  know  how 
to  use  that  whistle  and  I  always  holler  upstairs.  Q.  Did 
you  holler  this  day?  A.  I  didn't  have  no  time  to  holler 
upstairs  because  I  put  the  soup  on  the  dumb  waiter, 
when  the  waiter  it  pulled  up.  Q.  Did  you  holler  before 
the  soup  was  put  on?  A.  I  did^.  Q.  What  did  you 
holler?  A.  Yes,  I  told  him  to  pull  it  up.  Q.  You  told 
him  to  pull  it  up?  A.  Yes.  Q.  And  then  put  the  soup 
on  and  they  pulled  it  up?  A.  Ju^t  as  I  put  the  soup 
there  why  Mr.  Stoughton  pulled  the  dumb-waiter  up- 
stairs. Q.  That  is  not  an  ans^ver  to  my  question. 
(Question  read  as  follows) :  And  then  put  the  soup  on 
and  they  pulled  it  up?  A.  Yes,  they  did  and  they  done 
it  very  quickly.  Q.  Did  you  call  to  pull  it  up  before  you 
put  the  soup  on?    A.  I  did." 

In  the  brief  of  defendant's  coun^sel,  filed  in  support  of 
his  motion^  he  states  that  from  the  testimony  of  the  plain- 
tiff, "it  is  plain  that  defendant  did  not  pull  up  the  dumb- 
waiter until  he  was  told  to  do  so  by  the  plaintiff.  She 
says  in  her  testimony,  and  it  is  uncontradicted  and  con- 
sistent, that  she  told  the  defendant  to  pull  up  the  dumb- 
waiter before  she  fully  got  the  bowl  of  soup  on  it."  We 
cannot  agree  with  counsel  for  dcifendant.  From  some 
portions  of  the  testimony  of  the  j>laintiff  the  above  con- 
clusion could  *be  drawn  but  f ron:i  other  portions  it  could 
also  be  found  that  while  she  was  in  the  act  of  putting 
the  soup  upon  the  dumb-waiter  the  defendant  pulled  it 
up  quickly  without  warning.  The  testimony  of  the 
plaintiff  was  contradictory  and  conflicting,  so  that  it  was 
clearly  for  the  determination  of  j  the  jury,  and  the  court 
should  not  say  as  a  matter  of  lai.v  that  the  plaintiff  was 
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guilty  of  contributory  negligence :  Ely  v.  Railway,  158 
Pa.  233.  It  must  also  be  borne  in  mind  that  the  plaintiff 
was  a  young,  uneducated  foreign  girl  and  gave  her  testi- 
mony through  an  interpreter.  There  was  sufficient  evi- 
dence from  which  the  jury  could  find  the  verdict  ren- 
dered by  them,  and  we  feel  that  the  same  was  found  un- 
der proper  instructions  as  to  the  dlflferent  matters  sub- 
mitted for  their  determination. 

For  the  reasons  stated  the  motions  of  defendant  for 
judgment  non  obstante  veredicto  and  for  a  new  trial 
must  be  refused. 

Error  assiffned  was  in  refusing  judgment  for  defend- 
ant n.  o.  V. 

James  A.  Wakefield^  for  appellant. 

R.  A.  HitchenSy  with  him  Thos.  M.  &  Rody  P.  Marshall, 
for  appellee. 

Opinion  by  Oblady,  P.  J.,  July  18, 1916 : 
On  the  trial  of  this  case,  the  defendant  urged  that  he 
was  entitled  to  binding  instructions  for  two  reasons — 
first,  the  negligent  operation  of  the  dumb-waiter  in  his 
restaurant  was  not  due  to  his  act,  and — second,  that  the 
contributory  negligence  of  the  plaintiff  was  the  proxi- 
mate cause  of  the  accident.  The  request  for  binding  in- 
structions was  overruled  and  the  disputed  facts  were 
submitted  to  the  jury  in  a  charge  so  fair  and  adequate 
that  no  exception  was  taken  thereto.  On  this  appeal, 
the  sole  assignment  relates  to  the  refusal  by  the  court  to 
enter  judgment  non  obstante  veredicto.  A  careful  ex- 
amination of  the  whole  record,  convinces  ua  that  it  was 
a  proper  case  for  the  determination  of  a  jury,  and  having 
been  twice  tried,  there  is  no  such  reversible  error  as  war- 
rants another  trial. 

The  judgment  is  affirmed. 
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Flaherty,  Appellant,  v.  Pitt  sburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company. 

Railroads — Eminent  domain—Wat  srs — Damages — Release. 

Where  a  railroad  company  axiquirer  j  the  right  to  construct  its  line 
at  the  natural  grade  of  the  s^arf ace,  or  above  or  below  the  same,  it 
has  the  right  to  interfere  with  the  natural  flow  of  water  resulting 
from  rains  or  melting  snow,  and  for  any  injury  from  the  exercise 
of  this  right,  as  the  necessar;f  consequence  of  the  construction  and 
maintenance  of  the  road,  a  landowner  cannot  recover  in  die  absence 
of  anything  to  show  that  thr3  railroad  company  has  been  guilty  of 
some  tmlawful  act  or  of  nej^'ligence  in  the  construction  and  main- 
tenance of  its  line;  and  particularly  is  this  the  case  where,  the 
predecessors  in  title  to  the  land  affected  have  given  a  general  re- 
lease. 

Argued  April  14,  1916.  Appeal,  No.  59,  April  T., 
1916,  by  plaintiff,  from  judgment  of  C,  P.  Allegheny  Co., 
April  T.,  1913^  No.  387,  for  defendant  n.  o.  v.  in  case  of 
Bridget  Flaherty  v.  Pittsburgh,  Cincinnati,  Chicago  & 
St  Louis  Railway  Company.  Before  Orlady,  P.  J., 
Hendbrson,  Ebphart^  Trbxlbr  and  Wiluams,  J  J.  Af- 
firmed. 

Trespass  to  recover  damages  for  injuries  to  land,  al- 
leged to  have  been  caused  by  the  improper  diversion  of 
water. 

At  the  trial  it  appears  that  the  plaintiflf  is  the  owner 
of  Lot  No.  41  in  the  plan  of  Edward  McGinniss,  located 
in  the  Twentieth  Ward  of  the  City  of  Pittsburgh,  front- 
ing thirty  feet  on  Glen  Mawr  avenue.  The  predecessor 
of  the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company,  namely,  the  Western  Transportation 
Company,  purchased  from  Edward  McQinniss  in  1866 
three  and  59/100  (3.59)  acres  of  land,  the  deed  contain- 
ing the  following  clause:  "The  party  of  the  first  part 
releases  unto  the  said  Western  Transportation  Company, 
their  successors  and  assigns,  the  right  of  way  for  their 
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railroad  tracks  through,  over  and  upon  my  certain  tract 
of  land."     Other  facts  appear  by  the  opinion  of  the  Su- 
perior Court. 

The  jury  returned  a  verdict  for  plaintiff  for  f475.  Sub- 
sequently the  court  entered  judgment  for  defendant  non 
obstante  veredicto. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant non  obstante  veredicto. 

A.  B.  Smith,  with  him  L.  K.  and  8:  O.  Porter,  for  ap- 
pellant: Comstock  V.  Clearfield,  Etc.,  R.  R.  Co.,  169  Pa. 
582;  McMinn  v.  Pittsburgh,  Etc.,  R.  R.  Co.,  147  Pa.  5. 

Richard  H.  Hawkins,  of  Dalzell,  Fisher  d  Hawkins, 
for  appellee,  cited :  Hoffeditz  v.  South  Penn  R.  &  M.  Co., 
129  Pa.  264;  Updegrove  v.  Penna.  Schuylkill  Valley  R. 
R.  Co.,  132  Pa.  540;  White  v.  Philadelphia  &  Reading 
Ry.  Co.,  46  Pa.  Superior  Ct.  372;  Kemp  v.  P.  R.  R  Co., 
156  Pa.  430;  Davis  v.  Wheeling,  Etc.,  R.  R.  Co.,  26  Pa. 
Superior  Ct.  364;  Reilly  v.  Stephenson,  222  Pa.  252. 

Opinion  by  Kbphart,  J.,  July  18, 1916 : 

Where  a  railroad  company  acquires  the  right  to  con- 
struct its  line  at  the  natural  grade  of  the  surface,  or 
above,  or  below  the  same,  it  has  the  right  to  interfere 
with  the  natural  flow  of  water  resulting  from  rains  or 
melting  snow,  and  for  any  injury  from  the  exercise  of 
this  right,  as  the  necessary  consequence  of  the  construc- 
tion and  maintenance  of  the  road,  a  landowner  cannot 
recover  in  the  absence  of  anything  to  show  that  the  rail- 
road company  has  been  guilty  of  some  unlawful  act  or 
of  negligence  in  the  construction  and  maintenance  of  its 
line:  White  v.  Philadelphia  &  Reading  Ry.  Co.,  46  Pa. 
Superior  Ct.  372.  And  particularly  is  this  the  law  where, 
as  in  this  case,  the  predecessors  in  title  to  the  land  af- 
fected have  giv^n  a  general  release :  Hoffeditz  v.  South 
Penn  R.  &  M.  Co.,  129  Pa.  264;  Updegrove  v.  Penna. 
Schuylkill  Val.  Railway  Co.,  132  Pa.  540.     The  defend- 
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ant  elevated  the  bed  of  its  road  and  filled  in  a  triangu- 
lar piece  of  ground,  thereby  causing  the  surface  water, 
which  had  heretofore  passed  along  its  right  of  way,  to 
become  diverted  and  flow  down  Glen  Mawr  avenue, 
thence  by  a  sewer  into  a  small  stream.  The  plaintiflE's 
statement  charged  that  the  sewer  drop  and  the  sewer 
were  so  carelessly  and  negligently  constructed,  and 
maintained,  that  "it  does  not  take  care  of  and  carry  away 
the  water  diverted  by  the  defendant  company  onto  Glen 
Mawr  avenue,  by  reason  whereof  the  water  overflowed" 
and  continues  to  flood  her  property. 

The  burden  was  upon  the  plaintiflf  to  prove  that  the 
defendant  had  been  guilty  of  some  unlawful  act  Or  of 
negligence  in  the  construction  and  maintenance  of  its 
line.  The  defendant,  as  the  owner  of  this  property,  had 
the  right  to  the  natural,  proper  and  profitable  use  of  its 
own  land,  and  if  in  the  course  of  such  use  without  negli- 
gence unavoidable  loss  is  brought  upon  its  neighbor,  it  is 
damnum  absque  injuria :  Strauss  v.  Allentown,  215  Pa. 
96.  Upon  this  principle  it  was  held  that  the  owner  of  a 
city  lot  might  so  construct  his  dwelling  house  as  to  cause 
the  flow  of  surface  water  onto  his  neighbor's  property, 
without  being  liable  for  damages :  Reilly  v.  Stephenson, 
222  Pa.  252.  There  is  no  evidence  that  the  sewer  or  fill 
was  negligently  constructed  or  maintained,  nor  is  there 
any  evidence  that  the  defendant  did  construct  and  main- 
tain, or  that  it  was  the  agreement  of  the  defendant  to  con- 
struct and  maintain,  the  sewer  which  carried  this  sur. 
face  water  away.  Even  if  the  defendant  had  constructed 
it  properly,  if  it  had  been  allowed  to  become  clogged  and 
filled  up  with  sand  and  mud,  the  duty  was  on  the  munici- 
pality to  see  that  it  was  kept  free  from  obstructions,  un- 
less by  agreement  that  responsibility  rested  with  the  de- 
fendant; but  the  evidence  failed  to  show  any  of  the  es- 
sential elements  on  which  defendant's  liability  would 
rest.  The  principles  of  law  which  govern  this  case  are 
well  settled  and  frequently  applied. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment of  the  court  below  is  affirmed. 
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ACCUMULATIONS. 

1.  Void  accumulations  —  Remainder  —  Intestacy  —  WUU. 
NAsle'fl  Estate,  93. 

ACTIONS. 

1.  Action  of  assumpsit — Road  law — Municipal  claims — Rem- 
edies.   Pltiladelpliim  t.  DeArmond,  436. 

2.  Consolidation  of  action — Master  and  servant — Contract  of 
employment — Distinct  covenants,  Speier  t.  I«<»ciuit  lonindry, 
99. 

ADULTERY. 

1.  Divorce — Condonation  —  Evidence.  Heimer  t.  Heimert 
476. 

AFFIDAVIT  OF  DEFENSE,  see  Practice,  C.  P. 

ANIMALS. 

1.  Lease  of  cows — Forfeiture — Set-off— Waiver — Contract — 
Railment.    Patterson  t.  Hires  Condensed  Milk  Co.,  424. 

2.  Trespassing  horse — Nonsuit — Negligence — Street  railway 
companies.    Home  t«  West  Chester  St.  By*  Co.,  362. 

APPEALS. 

1.  Appeal  from  auditors — Issue — Township  commissioners — 
Township  treasurer — Public  officers — Auditors — Act  of  May  S, 
1909,  P.  L.  392.    Plymonth  Twp.  Auditors'  Report,  150. 

2.  Assignments  of  error — Defective  assignment — Exceptions 
to  auditor^s  report. 

An  assignment  of  error  to  the  effect  that  the  court  erred  in 
overruling  exceptions  to  an  auditor's  report  is  defective,  where 
the  assignment  does  not  set  forth  the  exceptions  and  the  action 
of  the  court  thereon.    Klees's  Estate,  202. 

8.  Assignments  of  error — Practice,  Supreme  Court. 

An  assignment  of  error  which  simply  avers,  in  the  language 
of  the  pleader,  that  the  court  erred  in  this  or  that  respect,  is 
insufficient.  The  judgment,  decree  or  final  order  must  be  set 
out  in  the  assignment.    Speier  t«  Iioenst  Lanndry,  99. 
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APPEALS— con^tnue^f. 

4.  Criminal  law — Discretion  of  court — Trial  without  counsel 
— Constitutional  law — Trial  by  jury.    Com«  ▼.  Jester,  291. 

5.  Interlocutory  order — Decree  awarding  issue  to  try  title  to 
real  estate— Act  of  June  10,  1893,  P.  L.  ^15. 

No  appeal  lies  from  a  decree  awarding  an  issue  to  try  title  to 
real  estate  under  the  Act  of  June  10, 1893,  P.  L.  415.  Such  a 
decree  is  interlocutory,  and  on  that  ground  also  no  appeal  lies. 
Bobiiui^n  ▼.  Greiner,  172. 

6.  Interlocutory  order — Overruling  demurrer — Indictment — 
Criminal  law. 

An  order  overruling  a  demurrer  to  an  indictment  in  a  crimi- 
nal suit  and  directing  defendant  to  plead,  is  an  interlocutory 
order  from  which  no  appeal  lies.    C«m*  ▼•  Weber,  75. 

7.  Interlocutory  order — Partition — Decree  awarding  inquest. 
No  appeal  lies  from  a  decree  of  the  Orphans'  Court  awarding 

an  inquest  in  partition.    Pierce's  Estate,  601. 

8.  Interlocutory  order — Quashing  appeal — Award  of  viewers 
in  condemnation  proceedings. 

An  appeal  to  the  Superior  Court  from  the  refusal  of  the 
Court  of  Common  Pleas  to  direct  that  an  amount  of  an  award 
of  jurors  in  condemnation  proceedings,  should  ()e  paid  into 
court,  will  be  quashed,  where  it  appears  that  no  appeal  had 
been  taken  by  either  party  from  the  award  of  the  viewers,  that 
the  award  had  not  been  confirmed,  and  that  no  judgment  had 
been  entered  thereon.    Dean  ▼.  D^  I«.  A  W.  R.  R.  Co.,  54. 

9.  Practice,  C,  P. — Demurrer — Judgment  for  want  of  an 
affidavit  of  defense,    M oFarland-M eade  Co.  ▼•  Doak,  27. 

10.  Procedendo — Resentence — Criminal  law — Summary  con- 
viction—  Discharge  on  probation  —  Sentence — Words  and 
phrases— "Modify"— Act  of  June  2,  1871,  P,  L.  1301,  Com.  ▼. 
Coken,  581. 

11.  Public  service  commission — Review  by  Superior  Court — 
Acts  of  July  26, 1913,  P,  L,  137i,  and  June  3, 1916,  P,  L.  779, 
M oiint  Union  Boro.  ▼.  M onnt  Union  Water  Co.,  337. 

12.  Raising  question  for  first  time  in  appellate  court — 
Master  and  servant — Damages,  Bi^bter  ▼.  Chientker  Immber 
Com  113. 

13.  Review — Case  for  jury — Charge, 

A  judgment  on  a  verdict  for  plaintiff  on  an  appeal  from  a 
justice  of  the  peace  in  an  action  for  wages  will  not  be  reversed 
by  the  Superior  Court  where  it  appears  that  the  disputed  facts 
could  only  be  disposed  of  by  a  jury,  and  the  charge  of  the 
trial  judge  was  adequate.    Tnndt  ▼.  Bnnk,  469. 

14.  Review — Refusal  of  new  trial. 

The  granting  or  refusing  a  motion  for  a  new  trial  is  so  largely 
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a  matter  of  discretion  in  the  court  below  that  the  appellate 
court  will  not  attempt  to  review  its  exercise,  except  in  a  clear 
case  of  abuse  of  that  discretion.    Kenney  ▼•  Barry,  201. 

16.  Review  —  Trial  by  court  without  a  jury  —  Municipal 
Court  of  Philadelphia. 

The  Superior  Court  will  not  review  a  judgment  of  the  Mu- 
nicipal Court  of  Philadelphia  County  in  a  case  tried  by  the 
court  without  a  jury  where  no  abuse  of  discretion  is  shown  on 
the  part  of  the  trial  judge. 

In  an  action  for  breach  of  contract  a  question  as  to  the 
measure  of  damages  raised  in.  the  appellate  court  will  not  be 
considered,  where  the  record  shows  that  no  subh  question  was 
raised  in  the  trial  court.  Beokf  ord  ▼•  Beview  Pub.  So  Ptc* 
Co^  116. 

16.  Time — Justice  of  the  peace.  Belmont  8.  A  E.  Go.  ▼• 
EdoUon,  325. 

AKCHITECTS. 

1.  Certificate  of  architect  —  Mechanics*  lien  —  Discharge  of 
contractor  from  work — Waiver,  Bnnoo  t.  Franklin  Odd  Tol- 
lowi  Hall  Ammm,  594. 

ASSIGMIENTS  OF  EKKOR. 

1.  Appeals — Practice,  Supreme  Court.  Spoior  t.  Iioonst 
Lanndry,  99. 

2.  Defective  assignment — Exceptions  to  auditor's  report. 
Kloes's  Estate,  202. 

ATTORNEYS-AT-LAW. 

1.  Appearance  by  attorney — Practice,  C.  P. — Parties — Death 
of  party — Substitution  of  executor.    Taylor  ▼.  Siers,  564. 

2.  Attorney's  lien— Act  of  May  6, 1915,  P.  L.  ^ei^-^tatutes-^ 
Retrospective  ot  prospective  statutes. 

The  Act  of  May  6, 1915,  P.  L.  261,  relating  to  the  lien  of  fees 
of  attorneys-at-law,  is  not  retrospective  in  its  effect,  and  does 
not  apply  to  causes  instituted  before  its  passage. 

A  statute  is  always  to  be  interpreted  so  as  to  operate  pros- 
pectively, and  not  retrospectively,  unless  the  language  is  so 
clear  as  to  preclude  all  questions  as  to  the  intention  of  the 
legislature.      Smytk  ▼•  Goebel,  585. 

3.  Comment  of  counsel — Trial — Practice,  C.  P. — Contract — 
Alteration  of  written  instrument — Bond — Principal  and  surety 
— Evidence — Province  of  court  and  jury.  Allen  Iron  So  Steel 
Co.  T.  ProTident  Iron  So  Steel  Co.,  459. 

4.  Decedent's  estates — Professional  services.  Po»ter*»  Es- 
tate, 169. 
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AUDITOKS,  see  Public  Officers. 

AUTOMOBILES. 

1.  Collision — Oase  for  jury — Negligence,  Hoover  ▼.  Beiek- 
ard,  51 1. 

2.  Collision  of  automobile  and  car — Contributory  negligence 
— Case  for  jury — Negligence — Street  railways.  Mead  t.  Cent. 
Poniuu  Traction  Co.,  76. 

3.  Evidence — Speed — Signals — Trial  by  court  without  a  jury 
— Municipal  Court  of  Philadelphia — Negligence,  Foster  ▼. 
Curtis,  473. 

4.  License  —  Evidence  —  Negligence  —  Declarations  —  Res 
gestoB,    M oUlienny  ▼•  Baker,  385. 

5.  Negligence — Case  for  jury,    Toder  t.  Bosworth,  480. 

6.  Negligence  —  Contributory  negligence  —  Case  for  jury, 
Frioker  ▼.  Pkiladelpkia  B.  T.  Co^  381. 

7.  Testimony  as  to  insurance  —  Evidence  —  Negligence. 
Soraaton  Ga«  St  Water  Go.  ▼•  Weston,  570. 

AUTREFOIS  ACQUIT. 

1.  Habeas  corpus — Superior  Court — Jurisdiction — Pleading, 
Com«  T.  Veley,  489. 

BAILMENT. 

1.  Contract — Lease  of  cows — Forfeiture  —  Set-off  —  Waiver. 
Patterson  ▼•  Hires  Condensed  Milk  Co.,  424. 

BANKS  AND  BANKING. 

1.  Checks — Negotiable  instruments — Ownership  of  check — 
Evidence. 

In  an  action  on  a  check  plaintiff  offered  the  check  in  evidence 
and  it  was  admitted  without  objection.  He  then  rested.  De- 
fendant then  offered  in  evidence  a  letter  attached  to  certain 
depositions  taken  in  the  case  for  plaintiff.  The  letter  was  ad- 
dressed to  the  defendant  by  the  plaintiff,  and  stated  that  the 
check  had  been  protested,  and  that  the  writer  was  trying  to  get 
in  touch  with  the  endorser,  who  had  negotiated  it.  It  con- 
cluded :  **I  will  be  glad  to  have  you  telegraph  or  telephone  me." 
It  was  signed  by  plaintiff  under  the  name  of  a  corporation  of 
which  he  was  treasurer.  It  appeared  to  be  a  letterhead  of  the 
corporation  with  the  name  of  the  company  at  the  bottom  of  the 
sheet,  although  there  was  no  evidence  that  the  name  of  the 
company  was  written  or  lithographed.  There  was  no  other 
reference  to  the  corporation  in  the  pleadings  or  in  the  dep- 
ositions. The  depositions  being  then  read  into  the  record  by 
the  plaintiff,  set  forth  that  the  plaintiff  was  a  bona  fid^  holder 
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for  value.  Held,  that  it  was  reversible  error  for  the  court  to 
submit  to  the  jury  the  question  whether  the  cheek  in  suit  was 
actually  the  property  of  the  corporation  or  the  plaintiff. 

In  such  a  case  the  mere  fact  that  the  name  of  the  corporation 
appeared  on  the  letter-sheet  was  nothing  more  than  a  scintilla 
of  proof  altogether  insufficient  to  support  a  verdict  in  favor  of 
the  defendant.    Kelly  t.  Conrtrislit,  377. 

BENEFICIAL  ASSOCIATIONS. 

1.  By-laws — Forfeiture  of  death  benefits — Performance  of 
funeral  services  by  a  nonorthodox  priest, 

A  by-law  of  a  beneficial  society  which  provides  that  in  case 
the  funeral  services  of  a  deceased  member  are  conducted  by  a 
nonorthodox  priest,  the  death  benefits  are  forfeited,  will  not  be 
enforced,  where  the  wife  of  a  deceased  member  in  good  stand- 
ing applies  to  the  only  orthodox  priest  in  the  neighborhood  to 
conduct  the  services,  and  upon  bis  refusal  calls  in  an  unortho- 
dox priest  who  conducts  the  funeral.  Teleoli  ▼•  Orthodox 
Gatlu  M nt«  Aid  Soeioty,  207. 

2.  Designation  of  beneficiary — (Hft  inter  vivos — Decedents' 
estates — Decedent's  debt,    Brassoll's  Estate,  545. 

3.  Revocation  of  charter  of  subordinate  lodge — It&medy  pro- 
vided by  constitution  of  the  society — Equity, 

A  bill  in  equity  to  compel  the  grand  lodge  of  a  beneficial  as- 
sociation to  reinstate  a  subordinate  lodge  whose  charter  had 
been  revoked  for  alleged  insubordination,  will  be  dismissed 
where  there  is  nothing  in  the  pleadings  or  in  the  proof  to  show 
that  the  plaintiffs  had  made  any  attempt  to  pursue  the  specific 
remedy  provided  by  the  constitution  of  the  association,  and  it 
appears  that  the  constitution  provided  that  until  such  remedy 
had  been  exhausted  "no  resort  shall  be  had  to  any  court  of  civil 
or  criminal  jurisdiction."    Robinson  ▼.  Harshaw,  482. 

BILLS  OF  LADING. 

1.  Draft  attached  to  bill — Title  to  property — Sale  of  goods — 
Title, 

Where  a  grower  of  peas  borrows  money  from  a  bank  to  be 
used  in  the  production  of  his  crop,  and  subsequently  assigns 
to  the  bank  a  particular  quantity  of  peas  under  an  agreement 
by  which  he  delivers  to  the  bank  a  bill  of  lading  in  the  name 
of  the  bank  for  the  peas  in  question  with  a  draft  attached  to 
the  bill  of  lading  payable  to  the  bank,  which  is  to  apply  the 
proceeds  of  the  draft  to  the  debt,  a  purchaser  of  the  peas,  with 
notice  of  the  rights  of  the  bank,  who  take.s  the  peas  and  pays 
the  draft,  cannot,  after  such  action  on  his  part,  attach  the  fund 


Digitized  by  VjOOQIC 


630  INDEX. 

BILLS  OF  LADING— con^tnuec?. 

in  the  bank  as  the  property  of  the  grower,  for  damages  for  an 
alleged  breach  of  contract  of  sale  by  the  grower. 

Where  a  bill  of  lading  is  attached  to  a  draft  as  security  for 
its  payment,  and  is  transferred  for  a  valuable  consideration, 
it  is  an  appropriation  of  the  property  described  in  the  bill. 
Sturs^on  Bay  Bank  ▼•  MoLanghHii,  588. 

BOARDS  OF  HEALTH,  see  Public  Officers. 

BONDS. 

1.  Contract — Alteration  of  written  instrument — Principal 
and  surety — Evidence — Province  of  court  and  jury,  Allem  I. 
A  S.  Go.  ▼•  ProTident  I.  A  8.  Co.,  459. 

2.  Interpleader  bond — Judgment — Rights  of  surety  who  has 
paid  judgment — Principal  and  agent    Com*  ▼•  Kolt,  332. 

BOROUGHS. 

1.  Hole  in  sidewalk — Setting  hack  of  building — Negligence, 
Gnnliui  ▼•  EdwarcUTlllo  Boro^  118. 

2.  Sewers — Alley — Damages  —  Deeds  —  Boundary  —  Street. 
Sponoor  ▼•  Carlisle  Boro.,  513. 

3.  Sewers  —  Covered  stream  —  Dedication  —  Pollution  of 
waters — Injunction — Equity — Laches — Remedy  at  law.  Wana- 
Biaker  t.  Boiison«  401. 

4.  Unguarded  wall  along  road — Contributory  negligence — 
Negligence.    Stauifer  t.  Shei&andoali  Boro.,  178. 

5.  Water  companies — Public  Service  Commission.  Moiuit 
Union  Boro.  ▼•  M onnt  Union  Water  Co.,  337. 

BY-LAWS. 

1.  Beneficial  societies  —  Forfeiture  of  death  benefits  —  Per- 
formance of  funeral  services  by  a  nonorthodox  priest.  Teleoh 
T.  Orthodox  Catlu  M nt«  Aid  Society,  207. 

CHARTERS. 

1.  Revocation  of  charter  of  subordinate  lodge — Remedy  pro- 
vided by  constitution  of  the  society — Equity — Beneficial  associ- 
ations.   Robinson  ▼•  Hareliaw,  482. 

CHECKS. 

1.  Obtaining  money  under  false  pretenses — Misrepresenta- 
tion as  to  financial  condition.    Com«  ▼•  Bfay,  521. 

2.  Ownership  of  check — Negotiable  instruments — Evidence 
— Banks  and  banking.    Kelly  t.  Conrtrisht,  377. 
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COAL  LEASE,  see  Leases. 

COLLATERAL  INHERITANCE  TAX. 

1.  Taxation — Estates  for  life — Estates  in  remainder — Act  of 
May  6,  1887,  P.  L.  79,    Montgomery's  Estate,  318. 

COMMON  CARRIERS. 

1.  Shipment  of  fish — Oame  laws — Conflict  of  laws — Inter- 
state commerce — Illegal  contract. 

Where  the  statute  of  another  state  makes  it  illegal  for  any 
person  who  has  not  a  lieen^  to  ship  any  fish  caught  in  the 
waters  of  the  state,  and  also  makes  it  illegal  for  any  carrier  to 
receive  from  such  person  a  shipment  of  fish,  an  unlicensed 
person  may,  notwithstanding  the  statute,  recover  the  value  of 
fish  which  he  has  delivered  to  a  carrier,  and  which  had  been 
lost  through  the  carrier's  neglect.  In  such  a  case  although  the 
shipment  is  contrary  to  law,  the  shipper  does  not  require  the 
aid  of  the  illegal  transaction  to  make  out  his  case,  and  he  may 
recover.    Potamkin  ▼•  Wells  Farso  So  Co.,  222. 

CONSTITUTIONAL  LAW. 

1.  Local  legislation — Collection  of  dehts — Road  law — Acts  of 
April  i,  1907,  P.  L.  iO,  and  March  25, 1909,  P.  L.  78. 

The  Act  of  April  4, 1907,  P.  L.  40,  as  amended  by  the  Act  of 
March  26, 1909,  P.  L.  78,  which  empowers  municipalities  to  pro- 
ceed for  the  recovery  or  collection  of  municipal  claims  **by 
lien  or  by  action  assumpsit,"  does  not  violate  Article  III,  Sec- 
tion 7,  of  the  Constitution  of  Pennsylvania,  forbidding  the 
passage  of  any  local  or  special  laws  providing  or  changing 
methods  for  the  collection  of  debts.  Fhiladelpliia  ▼•  DeAr- 
mond,  436. 

2.  Mechanics'  liens — Special  legislation — Acts  of  June  4, 
1901,  P.  L.  m,  and  March  U,  1909,  P.  L.  65— Const.  Art.  Ill, 
Sec.  7.    Benton  t.  David  Bers  Distilling  Co.,  412. 

3.  Police  power — Pennsylvania  Public  Service  Commission 
—Act  of  July  26, 1918,  P.  L.  lS7i. 

The  Public  Service  Commission  Act  of  July  26,  1913,  P.  L. 
1374,  is  a  proper  exercise  of  the  police  power  of  the  State  and 
is  constitutional. 

Grants  of  franchise  to  public  service  corporations  are  made 
and  accepted  in  subordination  to  the  police  power  of  the  State, 
which  cannot  be  bargained  away  by  the  legislature. 

The  fact  that  a  light,  heat  and  power  company  has  secured 
the  consent  of  borough  authorities  to  the  use  of  the  borough 
streets,  does  not  relieve  it  from  the  necessity  of  securing  a  cer- 
tificate of  public  convenience  from  the  Public  Service  Commis- 


Digitized  by  VjOOQIC 


632  INDEX. 

CONSTITUTIONAL  LAW-^continued. 

aion ;  and  if  such  certificate  is  denied  it  cannot  complain  that 
it  has  been  deprived  of  its  property  without  due  process  of  law, 
or  that  the  order  of  the  Commission  is  an  impairment  of  the 
obligation  of  a  contract. 

An  order  of  the  Public  Service  Commission  refusing  a  cer- 
tificate of  public  convenience  to  a  light,  heat  and  power  company 
to  occupy  the  streets  of  a  borough,  although  the  borough  au- 
thorities have  consented  to  such  use,  will  be  sustained  where 
it  appears  that  another  company  was  serving  the  borough  satis- 
factorily at  fair  and  reasonable  rates ;  and  especially  will  such 
order  be  upheld  where  it  appears  that  the  second  company  had 
not  recorded  its  charter  in  the  county  where  its  business  was  to 
be  transacted,  prior  to  the  passage  of  the  Public  Service  Com- 
mission Act,  and  that  at  the  time  it  applied  for  the  certificate 
it  had  not  complied  with  Section  2  of  the  Act  of  May  16, 1889, 
P.  L.  228,  which  requires  such  corporations  in  good  faith  to 
carry  on  their  work  and  construct  or  acquire  their  necessary 
building,  etc.,  within  a  space  of  two  years  from  the  date  of 
their  letters  patent.    Belief  Elee.  L^  H.  A  P.  Go«'s  Petition,  1. 

4  Title  of  act — Fees  of  justices  of  the  peace — New  hurdens 
imposed  upon  counties — Act  of  April  2S,  1909,  P.  L.  160, 

Where  an  act  places  upon  counties  new  burdens,  without  an 
intention  so  to  do  being  clearly  indicated  in  the  title  of  the  act 
in  question,  the  act  as  it  relates  to  those  particular  burdens  is 
unconstitutional. 

The  Act  of  April  23, 1909,  P.  L.  160,  entitled  "An  act  to  regu- 
late and  estimate  the  fees  to  be  charged  by  justices  of  the. 
peace,"  is  unconstitutional,  in  so  far  as  it  attempts  to  impose 
upon  counties  the  burdens  of  paying  to  justices  of  the  peace 
a  fee  of  two  dollars  in  each  case  of  sunmiary  conviction.  Roiuk 
▼•  Korthumberland  Coiinty,  314. 

6.  Trial  "by  jury — Criminal  law  —  Appeals  —  Discretion  of 
court — Trial  without  counsel.    Com*  ▼.  Jester,  291. 

CONTRA.CTS. 

1.  Affidavit  of  defense — Contract — Sale,  Kftsstrom  ▼•  Ex- 
eeUior  Dnun  Works,  419. 

2.  Alteration  of  written  instrument — Bond — Principal  and 
surety — Evidence — Province  of  court  and  jury. 

In  a  suit  upon  a  bond  to  guarantee  the  performance  of  a  con- 
tract which  was  alleged  to  have  consisted  of  a  letter  containing 
an  offer  and  a  letter  containing  acceptance,  both  of  which  were 
alleged  to  have  been  attached  to  and  made  part  of  the  bond,  the 
question  whether  there  had  been  an  actual  alteration  of  the 
contract  is  for  the  jury  where  the  evidence  is  conflicting  as  to 
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whether  one  of  the  letters  was  attached  to  the  hond  when  it  was 
delivered  to  the  obligee,  and  was  torn  from  it  by  the  latter's 
representative.  The  question  whether  the  alteration,  if  made, 
was  a  material  one,  was  a  question  of  law  for  the  court. 

In  such  a  case  where  the  papers  taken  together  indicated  that 
the  obligor  considered  the  letter  torn  off  a  material  part  of  the 
contract,  the  bond  is  void  and  caniiot  be  enforced  against  the 
surety,  if  it  was  torn  off  without  the  consent  of  the  obligor,  or 
without  his  subsequent  ratification. 

In  an  action  against  a  contractor  and  his  surety  where  the 
plaintiff  seeks  to  recover  a  certain  sum  for  labor  required  to  be 
employed  in  consequence  of  the  de'fendant's  breach  of  contract, 
the  plaintiff  may  recover  the  reasonable  cost  of  the  labor,  and 
this  may  be  ascertained  by  adding  to  the  wages  actually  paid 
a  proper  amount  for  overhead  expenses,  provided  that  no  profit 
on  the  wages  is  included.  Allen  I.  A  8.  Co*  ▼•  ProTident  I. 
A  8.  Go.,  459. 

3.  Bailment — Lease  of  cows — Forfeiture — Set-off — Waiver, 

Eight  cows  owned  by  a  milk  company  were  leased  to  a  farmer 
under  an  agreement  in  writing  by  wjiich  the  lease  was  fixed  for 
eighteen  months  at  a  certain  rental  per  month;  the  lessee  was 
to  sell  all  of  the  milk  from  the  cows  to  the  company,  and  the 
latter  was  to  retain  twenty  per  cent,  of  the  monthly  receipts 
during  the  term.  At  the  end  of  the  term  the  lessee,  if  not  in 
default,  was  to  have  the  cows  as  his  own  property.  During  the 
term  he  was  to  feed  and  properly  keep  them,  and  to  replace  any 
that  died.  After  the  expiration  of  several  months,  two  of  the 
cows  died,  and  he  did  not  replace  them.  Subsequently  the  lessor 
took  back  the  six  cows  without  demand  or  notice.  The  lessee 
brought  an  action  to  recover  the  percentages  retained  by  the 
lessor,  and  the  latter  at  the  trial  sought  to  set  off  the  value  of 
the  two  cows  that  had  died.  The  lessor  offered  evidence  to  show 
that  the  company  had  agreed  that  he  should  not  replace  the 
cows,  and  the  evidence  as  to  whether  they  had  been  properly  fed 
was  conflicting.  Held,  that  the  case  was  for  the  jury,  and  that  a 
verdict  and  judgment  for  plaintiff  should  be  sustained.  Pat- 
terson ▼•  Hires  Condensed  Milk  Co.,  424. 

4.  Contract  by  correspondence — Acceptance — Revocation. 

While  an  acceptance  of  an  offer  to  contract  is  complete  where 
a  letter  is  deposited  in  the  mail,  £  retraction  of  the  offer  can 
have  no  effect  until  it  is  communicated  to  the  person  to  whom 
the  offer  is  made,  and  the  revocation  can  take  effect  only  if  it 
is  communicated  to  the  other  party  before  its  acceptance. 

Where  an  offer  to  purchase  lun  ber  is  made  subject  to  con- 
firmation, and  subsequently  on  an  August  11th  the  purchaser 
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telegraphs  a  confirmation  of  the  order,  and  on  the  same  day 
the  seller  by  letter  retracts  the  offer,  and  this  letter  is  not  re- 
ceived by  the  purchaser  until  August  14th,  the  retraction  is 
ineffectual ;  and  it  is  immaterial  that  the  seller  may  have  tele- 
graphed also  on  August  11th,  after  the  accepting  telegram  was 
received,  that  the  offer  had  been  revoked.  Owen  M.  Bramer 
Co.  T.  Standard  Iiumber  Co.,  283. 

5.  Contract  of  employment  —  Distinct  covenants  —  Consoli- 
dation of  action — Master  and  servant.  Spolor  t.  lH>oiut  Lanm- 
diT,99. 

6.  Due  hill — Evidence, 

Where  a  due  bill  states  on  its  face  that  it  *48  neither  trans- 
ferable nor  negotiable,  and  is  only  payable  by  an  allowance  of 
the  amoimt  hereof  on  the  leasing  or  purchase  by  the  payee  of  a 
new  piano  at  regular  selling  price,"  and  that  it  must  be  pre- 
sented at  the  time  of  selection  of  new  instrument,  the  payor 
is  not  justified  in  refusing  to  accept  the  bill  where  it  is  pre- 
sented by  a  daughter  of  the  payee  acting  for  him,  at  a  time 
when  a  third  person  under  an  agreement  with  the  payee,  has 
selected  a  new  piano  at  the  regular  selling  price  for  his  own 
use;  nor  can  the  payor  impose  as  a  condition  of  the  acceptance 
of  the  bill,  that  it  should  only  be  on  the  sale  of  a  piano  on  the 
installment  plan. 

In  such  a  case  where  the  daughter  of  the  payee  is  asked  on 
cross-examination  her  reason  for  doing  a  certain  act,  objection 
cannot  be  made  to  her  answer  because  it  involved  a  statement 
as  to  certain  information  that  her  father  gave  her.  Marbaok 
▼.  F.  A.  Kortk  Co.,  20. 

7.  Guaranty  of  payment — Building  operation, 

A  contract  for  bricks  for  a  building  operation  provided  for  a 
fixed  number  of  bricks  for  a  fixed  sum,  half  to  be  paid  in  cash  on 
delivery  of  the  bricks,  and  half  in  notes.  The  contract  also  pro- 
vided that  a  trust  company  should  guaranty  the  cash  portion  of 
the  contract  and  also  the  payment  in  full  of  the  notes.  It  was 
further  provided  that  no  extra  charge  for  material  should  be 
made  unless  the  matter  was  reduced  to  writing,  and  that  such 
writing  was  to  be  regarded  as  a  separate  and  distinct  contract. 
The  trust  company  executed  a  writing  guaranteeing  payment  of 
the  notes.  The  company  subsequently  guaranteed  and  paid 
the  whole  amount,  one-half  in  cash,  and  the  other  half  repre- 
senting the  notes.  Held,  that  the  trust  company  was  not  liable 
on  its  guaranty  for  extra  bricks,  even  though  the  price  of  cer- 
tain of  the  extra  bricks  was  included  in  one  of  the  notes.  lad. 
Briok  Selliac  Co.  t.  Cent.  T.  A  8.  Co.,  219. 
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S,*  Independent  contracior-r-Injury  to  telegraph  line — Tres- 
pass— Eminent  domain — Railroads — Construction  of  roadbed — 
Blasting.    Postal  T.  G.  Co.  t.  Keystone  State  Comst.  Co.,  486. 

9.  Infants — Disaffirmance  of  contract — Replevin, 

Where  an  infant  on  coming  of  age  disavows  a  contract  by 
whicli  he  had  purchased  and  acquired  possession  of  goods  with- 
out revealing  his  age,  the  vendor  cannot  maintain  an  action  of 
assumpsit  to  enforce  the  contract,  nor  can  he,  if  the  goods  are 
no  longer  in  the  possession  of  the  vendee,  maintain  an  action 
of  replevin  and  recover  a  money  verdict  for  the  goods. 

In  such  a  case  the  vendor  cannot  show  as  evidence  of  fraud 
that  the  vendee  had  entered  into  similar  contracts  with  other 
parties;  nor  that  he  made  statements  to  mercantile  agencies 
as  to  his  assets,  without  an  offer  to  prove  that  such  statements 
were  false.    Kay  t.  Haupt,  16. 

10.  Master  and  servant  —  Compensation  —  Share  of  profits. 
Snyder  ▼•  Hershey  Cl&ooolate  Co.,  528. 

11.  Mines  and  mining  —  Coal  lease  —  Option  —  Damages. 
Daley  ▼.  Beed,  507. 

12.  Notice  to  owner  by  subcontractor  —  Mechanics'  liens  — 
Acts  of  June  i,  19G1,  P.  L.  m,  and  March  U,  1909,  P.  L.  66-- 
Constitutional  law — Special  legislation — Const.  Art.  Ill,  Sec- 
tion 7.    Benton  ▼•  David  Bers  DistilUns  Co.,  412. 

13.  Parties — Corporations — Suit  against  individual. 

An  action  for  goods  sold  and  delivered  against  "William  H. 
Hoffman,  trading  as  W.  H.  Hoffman  Co.,"  cannot  be  sustained 
where  the  defendant  testified  that  he  was  president  of  W.  H. 
Hoffman  Co.,  a  corporation,  that  he  did  not  buy  the  goods  on 
his  own  account  nor  promise  to  pay  for  them,  and  the  record 
shows  that  the  goods  were  charged  in  plaintiff's  book  account 
to  W.  H.  Hoffman  Co.,  that  no  controversy  was  raised  either  by 
the  pleadings  or  at  the  trial  as  to  the  fact  that  the  W.  H.  Hoff- 
man Co.  was  a  corporation,  and  there  is  no  positive  evidence 
that  the  plaintiff  dealt  with  the  defendant  as  an  individual, 
except  that  in  the  application  for  the  building  permit  for  which 
building  the  goods  were  furnished,  there  was  contained  a  state- 
ment by  a  third  person,  not  produced  by  either  party  at  the 
trial,  that  William  H.  Hoffman  was  the  contractor  for  the 
work.    Middleton  t.  Hoffman,  396. 

14.  Poor  law — Furnishing  "Pasteur  Treatment" — Authority 
of  directors.    Alexander  ▼•  Zerbe  Txn^.  Poor  Dist.,  356. 

16.  Principal  and  surety — Guaranty  —  Later  instrument  — 
Set-off — Counterclaim — Parties.  Westinslionse  E.  A  M.  Co. 
▼•  Wilson,  294. 
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16.  Beplevin — Delivery  of  .material  to  building  operation-^ 
Passing  of  title.    M oFarland-M eade  Go.  t.  Doak,  27. 

17.  Revocation  of  agreement  —  Eminent  domain  —  Natural 
gas  company  —  Deed  —  Pipe  line  —  Agreement  with  owner. 
Ameriean  Kat«  Qwm.  Go.  ▼.  Etaiu,  162. 

18.  Sale — Subject  to  approval — Oral  agreement — Evidence — 
Principal  and  agent. 

In  an  action  for  goods  sold,  where  it  appears  that  the  de- 
fendants signed  an  order  for  the  goods  absolute  on  its  face  and 
containing  the  words  "salesmen  are  not  authorized  to  alter  this 
contract  by  a  verbal  agreement"  printed  vertically  on  the  left 
hand  margin  of  the  paper  in  small  type,  the  defendants  may 
show  that  they  were  induced  to  sign  the  contract  by  an  oral 
agreement  made  by  the  plaintifPs  agent  that  the  goods  should 
be  subject  to  approval  with  the  right  to  return  within  a  reason- 
able time,  that  the  order  was  not  read  by  defendants,  nor  was 
the  marginal  note  called  to  their  attention,  and  that  the  con- 
tract was  not  sent  to  an  absent  principal,  but  was  accepted  by 
the  agent  himself.    Ovtoanlt  AdTortUias  Go.  ▼•  Bitokey,  597. 

COEPORATIONS. 

1.  Contract  —  Parties  —  Suiif  against  individual.  Middle- 
ton  ▼•  Hoffman,  396. 

2.  Promissory  notes  —  Signature  of  notes  —  Course  of  busi- 
ness.   Gorr  ▼.  Evans  Golliery  Co.,  56. 

3.  Public  service  corporation  —  Taxation  —  Real  estate  not 
necessary  for  business — Oas  and  electric  company.  Iinsemo 
Connty  Ga«  So  Eleo.  Go.  ▼.  M organ,  64. 

4.  Stock  subscription — Suit  by  receiver — Affidavit  of  defense 
— Conditional  subscription. 

In  an  action  by  the  receiver  of  a  farmers'  produce  company 
to  recover  on  a  stock  subscription,  an  affidavit  of  defense  is  in- 
sufficient which  sets  up  a  parol  agreement  with  the  company  to 
the  effect  that  all  milk  furnished  to  it  by  the  defendant  should 
be  paid  fir  at  the  rate  of  twenty  cents  per  gallon,  and  that  the 
company  failed  to  purchase  and  to  pay  twenty  cents  per  gallon 
therefor,  without  any  averment  that  the  company  refused  to 
purchase  milk  offered  or  that  it  purchased  milk  elsewhere  to 
the  detriment  of  the  defendant. 

Such  an  agreement  also  lacks  the  essentials  of  a  valid  con- 
tract inasmuch  as  it  is  unlimited  as  to  the  time  of  performance 
and  the  quantity  of  the  article  to  be  purchased.  It  is  also  a 
secret  parol  agreement  in  violation  of  the  rights  of  creditors 
as  well  as  cosubscribers  who  had  a  right  to  rely  on  the  sub- 
scription contract  as  written. 
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The  order  of  the  court  wherein  the  receiver  is  appointed  is 
conclusive  upon  the  validity  and  the  amount  of  the  assessment, 
though  it  does  not  touch  any  defenses  that  might  he  made  to  it. 

Where  the  statement  of  claim  avers  that  all  of  the  stock  was 
subscribed  for,  and  sets  out  fully  the  facts  relating  to  the  sub- 
scriptions, an  affidavit  of  defense  is  insufficient  which  avers 
that  all  of  the  stock  was  not  subscribed  for  by  bona  fide  sub- 
scribers, without  showing  what  subscriptions  were  fraudulent. 

It  is  immaterial  that  the  affidavit  of  defense  states  that  the 
defendant  repudiated  the  subscription  contract  when  he  be- 
came aware  of  the  failure  of  the  company  to  comply  with  its 
oral  agreement,  without  any  allegation  as  to  whom  this  repudi- 
ation was  made,  or  that  it  was  assented  to  by  the  company.  If 
the  repudiation  was  not  made  until  after  the  incorporation,  it 
was  too  late  because  it  prejudiced  the  intervening  rights  of 
creditors  and  other  stockholders.    Kramer  t.  Hamslier,  211. 

CEIMINAL  LAW. 

1.  Appeals — Discretion  of  court-r-Trial  without  counsel — 
Constitutional  law — Trial  hy  jury. 

An  appeal  b^  a  prisoner  in  a  criminal  case  from  an  order  re- 
fusing a  new  trial,  will  not  be  sustained,  where  it  appears  that 
the  prisoner  was  placed  on  trial  in  the  absence  of  his  counsel, 
but  the  record  does  not  show  that  the  court  below  abused  its 
legal  discretion  either  at  the  trial,  or  in  refusing  a  second  trial, 
or  that  the  defendant's  rights  were  not  fully  safeguarded  by  the 
trial  judge.    Com.  t.  Jester,  291. 

2.  Appeals — Interlocutory  order — Overruling  demurrer — In- 
dictment,    Com.  ▼.  Weber,  75. 

3.  Embezzlement — Indictment. 

An  indictment  under  Sec.  114,  of  the  Act  of  March  31, 1860, 
P.  L.  382,  is  good  which  charges  the  defendant  with  %eing 
then  and  there  an  agent,  and  being  then  and  there  employed 
as  such  by  and  for  the  said  Hartfield,  Solari  and  Company,  and 
being  then  and  there  in  said  capacity  as  agent  entrusted  with 
for  safe  custody  certain  property  of  another  person,  to  wit," 
"etc.     Com.  ▼.  Lettierl,  532. 

4.  Embezzlement — Principal  and  agent — Act  of  March  81, 
1860,  Sec.  in,  P,  L.  S82, 

A  person  may  be  an  agent  within  the  meaning  of  Sec.  114, 
of  the  Act  of  March  31,  1860,  P.  L.  382,  although  he  is  the 
agent  of  but  one  principal. 

The  act  contemplates  such  an  agent  as  is  authorized  to  per- 
form acts  of  a  similar  character  successively  as  the  representa- 
tive of  another. 
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A  person  may  be  convicted  of  embezzlement  as  an  agent  under 
Sec.  114  of  the  Act  of  March  81, 1860,  P.  L.  382,  where  the  evi- 
dence shows  that  he  had  been  the  agent  for  the  sale  of  steam- 
ship tickets  for  one  steamship  company  for  ^ve  years,  that  in 
pursuance  of  his  agency  he  had  sbld  three  tickets  and  received 
in  payment  a  promissory  note,  that  he  discounted  the  note  and 
deposited  the  proceeds  to  his  credit,  that  the  note  was  subse- 
quently rerewed  and  finally  paid,  and  that  defendant  had  by 
his  own  admission  received  the  money  and  retained  it.  Conu 
▼.  Lettieri,  532. 

6.  Forcible  entry  and  detainer — Possession — Title — Evidence 
Act  of  March  SI,  1860,  P.  L.  S82. 

In  an  indictment  for  forcible  entry  or  forcible  detainer, 
neither  the  right  of  possession  nor  the  title  to  the  freehold 
comes  into  question.  The  only  consideration  is  the  actual  pos- 
session and  the  force  used.  To  sustain  the  action  the  prosecu- 
tor must  show  a  prior  possession  and  an  unlawful  detention  by 
force,  and  with  a  strong  hand  or  by  menace  or  threats.  This 
possession  cannot  be  assumed ;  it  must  be  proven. 

Where  a  person  believes  he  has  an  honest  claim  to  property, 
and  enters  into  possession  without  force  or  threats,  cultivating 
the  ground  and  repairing  the  buildings,  he  should  not  be  sub- 
jected to  the  hazard  of  a  criminal  prosecution  to  determine  a 
doubtful  claim  or  possession  of  property. 

On  the  trial  of  an  indictment  for  forcible  entry  and  detainer 
where  it  appears  that  the  defendants  entered  upon  the  property 
without  force  or  threats,  and  while  thus  in  possession  one  of 
them  in  the  presence  of  the  other  said  to  the  prosecutor  *We 
won't  get  out,  and  you  are  not  able  to  put  us  out"  and  the  evi- 
dence is  not  conclusive  that  the  prosecutor  was  put  in  fear  by 
the  words  used,  it  is  for  the  jury  to  determine  whether  the  pos- 
session of  the  property  was  detained  from  the  prosecutor  by 
means  of  force  or  threats.    Com*  t.  Randall,  288. 

6.  Fraud — Judgment  —  Confession  of  judgment  —  Husband 
and  wife — Issue  under  Act  of  July  9, 1897,  P.  L,  2S7,  Hertsos 
▼•  Hertsos,  328. 

7.  Larceny — Identification  of  article  stolen — Two-dollar  note 
— Evidence, 

A  conviction  of  larceny  of  a  two-dollar  note  will  be  sustained 
without  actual  identification  of  the  note,  where  the  evidence 
shows  that  the  prosecutor's  pocket  was  picked  of  a  two-dollar 
note  which  he  had  placed  in  his  pocket  while  the  prisoner  and 
two  companions  were  standing  close  to  him;  that  all  three 
men  attempted  to  escape  when  a  policeman  was  called;  that 
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the  prisoner  was  arrested,  and  there  was  found  on  him  a 
crumpled  two-dollar  note.     Com«  t.  A^ato,  274. 

8.  Larceny — Receiving  stolen  goods — Evidence — Search  war* 
rant — Presumption  of  innocence — Reasonable  doubt — Corrob' 
oration  of  defendant. 

On  the  trial  of  an  indictment  for  receiving  stolen  goods  the 
fact  that  the  defendant  and  his  witnesses  deny  that  the  de- 
fendant received  the  stolen  property  will  not  entitle  the  de- 
fendant to  assert  that  he  was  not  guilty  of  the  crime  charged, 
where  his  guilt  might  he  inferred  from  his  possession  of  the 
property  and  his  failure  to  give  a  satisfactory  account  of  the 
manner  in  which,  consistent  with  his  innocence,  he  obtained  it. 
The  jury  is  not  bound  to  believe  an  incredible  story  because  no 
witnesses  contradicted  it. 

On  the  trial  of  an  indictment  for  receiving  stolen  goods, 
where  a  constable  enters  upon  the  defendant's  premises  with  a 
search  warrant,  and  finds  the  stolen  goods  in  a  bam  over  which 
the  defendant  had  control  and  which  he  used  for  his  own  pur- 
poses, evidence  as  to  the  legality  of  the  search  warrant,  and 
the  right  of  the  constable  to  enter  the  premises  is  immaterial, 
and  especially  so  where  it  appears  that  the  warrant  was  read  to 
defendant  and  he  said  it  was  all  right,  but  when  he  afterwards 
asked  to  read  it  and  was  refused,  said  he  did  not  care  where 
the  constable  went. 

On  the  trial  of  such  an  indictment  where  there  is  evidence 
that  the  defendant's  actions  were  not  frank,  open  and  fair,  the 
trial  judge  cannot  be  convicted  of  error  because  he  said  to  the 
jury  that  the  Commonwealth  claims  that  the  defendant's  ac- 
tions were  not  "frank,  open  and  fair,  which  would  indicate 
guilt  on  his  pari." 

On  the  trial  of  an  indictment  for  larceny  and  receiving  stolen 
goods,  where  the  court  inadvertently  instructs  the  jury  that 
they  could  return  a  verdict  of  guilty  on  both  counts,  and  the 
jury  returned  such  a  verdict,  but  the  court  subsequently  ar- 
rests the  judgment  on  the  count  charging  receiving,  and  sen- 
tences the  defendant  for  larceny,  the  defendant  cannot  demand 
a  reversal  of  the  judgment  because  of  the  inadvertent  instruc- 
tions. 

When  a  charge  in  a  criminal  case  is  just  to  the  prftoner  and 
the  points  fully  answered,  the  court  will  not,  as  a  general  rule, 
be  convicted  of  error  for  not  having  instructed  on  a  point 
which  was  not  presented. 

The  mere  omission  to  charge  as  to  the  presumption  of  in- 
nocence in  the  absence  of  a  request  so  to  do  is  not  reversible 
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error,  where  the  court  gives  proper  instructions  on  the  ques- 
tion of  reasonable  doubt 

A  trial  judge  cannot  be  convicted  of  error  in  failing  to  al- 
lude in  his  charge  to  the  corroboration  of  the  defendant  by  a 
witness,  if  it  appears  that  he  was  not  requested  to  do  so.  Com. 
▼•  Holbate,  246. 

9.  Ohtaining  money  under  false  pretenses — Misrepresenta" 
Hon  as  to  financial  condition — Check. 

A  conviction  for  obtaining  money  under  false  pretenses  will 
be  sustained,  where  the  evidence  upon  which  the  verdict  was 
based,  shows  that  the  defendant  represented  to  the  j)rosecutor 
that  he  and  his  partner  were  owners  of  real  estate  and  in  good 
financial  condition,  that  on  the  faith  of  such  representations 
the  prosecutor  sold  to  the  defendant  two  cows,  that  subse- 
quenty  he  accepted  a  check  of  the  defendant  and  partner  in 
payment,  and  that  when  he  deposited  it  two  weeks  later  there 
were  no  funds  to  pay  it. 

In  such  a  case  the  defendant  cannot  claim  that  the  pro^ecu- 
tor's  delay  in  presenting  the  check  caused  the  loss,  if  the  trial 
judge  leaves  it  to  the  jury  to  determine  whether  the  delay  was 
negligence  under  the  circumstances. 

Where,  in  such  a  case,  the  trial  judge  admits  in  evidence  a 
statement  of  the  daily  balances  of  the  defendant  and  his  part- 
ner in  the  bank  on  which  the  check  was  drawn,  the  judge  can- 
not be  convicted  of  error  because  he  refused  to  admit  in  evi- 
dence a  number  of  paid  checks  during  the  period  in  contro- 
versy.    Gom«  T.  May,  521. 

10.  Pending  indictment — Plea  in  abatement 

The  pendency  of  an  indictment  is  not  good  ground  for  a 
plea  in  abatement  to  another  indictment  in  the  same  court  for 
the  same  cause.  Whenever  either  of  them  is  tried  and  judg- 
ment pronounced  thereon,  such  judgment  will  afPord  a  good 
plea  in  bar  to  the  other,  but  nothing  short  of  conviction  or  ac- 
quittal will  support  such  a  plea.     Gom«  ▼•  Harpster,  74. 

11.  Summary  conviction — Discharge  on  probation — Sentence 
— Words  and  phrases — ^'Modify" — Appeals — Procedendo — Re- 
sentence, 

Where  a  person  has  been  sentenced  to  imprisonment  for  six 
months  on  a  summary  conviction  before  a  magistrate,  and  over 
one  month  thereafter  the  prisoner  is  discharged  on  probation 
for  one  year,  the  Court  of  Quarter  Sessions  has  no  jurisdiction, 
one  month  after  the  last  order  was  made,  to  commit  the  pris- 
oner to  prison  "to  serve  the  balance  of  the  period  of  probation,^ 
inasmuch  as  such  sentence  would  operate  to  make  the  prisoner 
serve  an  imprisonment  of  over  ten  months  when  she  was 
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originally  only  committed  for  six  months  by  the  magistrate. 
The  imposition  of  such  a  sentence  creates  a  new  thing,  viz: 
an  additional  term  of  imprisonment,  and  is  not  a  modification 
of  the  commitment  within  the  meaning  of  the  19th  Section  of 
the  Act  of  June  2, 1871,  P.  L.  1301,  which  gives  to  the  Quarter 
Sessions  in  habeas  corpus  proceedings  the  power  to  "either 
discharge  the  individual,  modify  or  confirm  the  commitment." 

In  such  a  case  the  appellate  court  in  reversing  the  order  of 
the  Quarter  Sessions  will  do  so  with  a  procedendo  and  with  a 
direction  to  the  court  below  to  resentence  the  prisoner  to  six 
months  imprisonment>  or  any  part  thereof  that  had  not  been 
performed  at  the  time  the  appeal  was  made  a  supersedeas. 
Com.  ▼•  Cohen,  581. 

12.  Suspension  of  sentence — Discharge  on  probation — Bear^ 
rest  and  sentence — Act  of  June  19, 1911,  P.  L,  1055. 

Where  a  woman  has  been  convicted  of  conducting  herself  as 
an  idle  and  disorderly  streetwalker,  but  sentence  has  been  sus- 
pended and  the  prisoner  has  been  placed  on  probation  under 
the  provisions  of  the  Act  of  June  19, 1911,  P.  L.  1055,  she  may 
be  subsequently  rearrested  on  a  bench  warrant  and  sentenced 
to  the  house  of  correction  without  the  record  of  the  second 
proceeding  showing  a  formal  adjudication  that  the  defendant 
was  guilty  of  being  an  idle  and  disorderly  streetwalker.  In 
such  a  case  the  court  is  merely  imposing  the  sentence  sus- 
pended by  the  court  at  the  previous  hearing  at  which  time  the 
question  of  her  guilt  had  been  adjudicated.  Com*  ▼•  Miller, 
548. 

CROPS. 

1.  Way-going  crops — Timothy  and  clover  crop — Custom  — 
Landlord  and  tenant,    lCarpl«  ▼•  Brister,  470. 

CUSTOM. 

1.  Way-going  crops  —  Timothy  and  clover  crop  —  Landlord 
and  tenant,    ICarple  v.  Brister,  470. 

DAMAGES. 

1.  Accident  at  station — Loiterer  —  Railroads  —  Negligence. 
Bmmmond  ▼•  Penna*  B«  R.  Go.,  445. 

2.  Master  and  servant — Appeals — Raising  quesision  for  first 
time  in  appellate  court.  Bishter  ▼.  0«enther  linmber  Co^ 
118. 

3.  Mines  and  mining — Coal  lease — Option — Contracts  Daley 
▼.  Beed,  507. 

yoL.  Lxra — 41 
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4.  Railroads — Eminent  domain — Waters  —  Release,  FIaH* 
ert7  ▼.  mtUurC,  C.  *  St.  L.  Bj.  Co^  622. 

5.  Sewers  —  Boroughs  —  Alley,  Speaker  t*  Carlisle  Boro*, 
513. 

DEATH. 

1.  Death  of  party — Substitution  of  executor — Appearance 
by  attorney — Practice,  C.  P, — Parties.    Tmjlor  ▼.  Siers,  564. 

DECEDENTS'  ESTATES. 

1.  Claim  for  services — Evidence, 

A  claim  against  a  decedent's  estate  for  board,  care  and  nurs- 
ing by  a  sister  of  tbe  decedent  and  tbe  sister's  husband,  will  be 
allowed  where  the  evidence  shows  that  the  decedent  and  the 
claimants  dealt  with  each  other  as  debtor  and  creditor;  that 
the  understanding  between  them  was  that  board,  care  and 
nursing  were  not  being  furnished  gratuitously,  that  the  de- 
cedent at  various  times  declared  her  intention  to  pay  for  the 
board,  care  and  nursing  that  she  was  receiving;  and  that  the 
decedent  during  her  lifetime  paid  the  claimants  one  hundred 
dollars  on  account  of  the  same.    Klees*s  Efltate,  202. 

2.  Decedent's  debt — Beneficial  associations — Designation  of 
beneficiary — Oift  inter  vivos. 

Where  a  brother  indebted  to  his  sister  in  the  sum  of  $1,600 
confesses  a  judgment  to  her  for  that  amount,  and  also  desig- 
nates her  as  a  beneficiary  in  a  certificate  of  membership  of  a 
beneficial  association  for  $2,000,  and  hands  her  the  certificate, 
telling  her  to  put  it  away  carefully,  and  by  his  will  directs 
that  the  $1,600  borrowed  money  shall  be  paid  out  of  the  pro- 
ceeds of  his  real  estate,  and  the  beneficial  association  after  the 
member's  death  pays  the  benefit  to  the  sister,  the  Orphans' 
Court  commits  no  error  in  finding  that  the  transfer  of  the  cer- 
tificate was  a  gift  inter  vivos,  and  that  the  debt  due  to  the 
sister  was  payable  out  of  the  estate.    Brassell's  Estate,  545. 

8.  Oift — Oift  inter  vivos — Delivery  of  banJc  booh,  Slsoo's 
Estate,  147. 

4.  Professional  services — Attorney ^t-law, 

A  claim  of  an  attomey-at-law  for  services  to  an  estate  of  a 
decedent  whose  widow  has  elected  to  take  against  the  will, 
will  be  allowed,  notwithstanding  the  objection  of  the  widow, 
where  it  appears  that  the  services  were  rendered  in  safeguard- 
ing the  estate  for  those  entitled  to  it,  and  that  testator  had  di- 
rected that  claimant  should  be  employed  as  counsel  for  the 
estate.    Foster*s  Estate,  169. 
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1.  Boundary — Street. 

In  a  conveyance  designating  a  street  as  a  boundary,  it  is 
always  open  to  proof  to  show  that  the  street  was  unopened  and 
xinused,  and  therefore  the  grantor's  right  was  limited  to  the 
edge  of  a  side  of  the  street.  If  there  arises  any  question  as  to 
the  facts  as  to  whether  the  street  was  open  or  not  at  the  time 
of  the  conveyance,  the  matter  must  be  left  to  the  jury. 
Spenoer  ▼•  Carlisle  Boro.,  513. 

2.  Covenants — Encumbrances — Railroad  right  of  way. 

An  encumbrance  within  the  meaning  of  an  agreement  to  sell 
land  clear  of  all  encumbrances  exists,  where  it  appears  that  an 
owner  in  the  line  of  title  had  released  to  a  railroad  company 
a  right  of  way  over  the  land  by  an  agreement  which  provided 
that  no  nonuser  of  the  strip  of  the  land  in  question  by  the 
railroad  company,  or  its  successors,  or  any  user  or  occupation 
by  the  owner,  his  heirs  or  assigns  by  residence  or  otherwise,  for 
any  period  of  time  shall  affect  the  right  of  the  railroad  com- 
pany and  its  successors  to  the  entire  and  exclusive  possession 
of  the  strip  of  land  in  question. 

When  a  pei^n  protects  himself  against  an  encumbrance  by  a 
positive  covenant  that  the  property  is  to  be  conveyed  to  him 
clear  of  all  encumbrances,  he  is  entitled  to  th6  benefit  of  his 
contract  whether  he  had  knowledge  of  the  existence  of  the  en- 
cumbrance or  not. 

Where  a  person  entered  into  an  agreement  in  writing  to 
convey  land  clear  of  encumbrances  and  it  appears  that  a  rail- 
road company  operated  a  railroad  on  a  right  of  way  over  the 
land  granted  to  it  by  a  prior  owner  under  a  recorded  release, 
and  this  is  known  to  the  vendee,  and  the  parties  on  the  day 
that  the  deed  is  delivered  agree  in  writing  that  a  portion  of 
the  purchase-money  should  be  retained  by  the  vendee  to  be 
held  until  it  was  determined  whether  the  railroad  right  of  way 
was  an  encumbrance  on  the  land  within  the  meaning  of  the 
articles  of  sale,  the  court  will  subsequently  on  the  case  stated 
between  the  parties  adjudge  that  the  vendee  was  entitled  to 
retain  the  portion  of  the  purchase-money  in  his  hands.  Stronc 
▼•  Brinton,  267. 

8.  Covenants — Quiet  enjoyment — Encumbrances — Violation 
of  building  laws. 

Where  an  owner  of  a  building  on  a  city  lot,  constructs  an 
addition  to  the  building  in  such  a  way  as  to  violate  the  law 
relating  to  party  walls,  and  thereafter  conveys  the  land  to  an- 
other by  a  deed  containing  the  usual  words  ''grant,  bargain 
and  sell,"  and  subsequently  the  purchaser  on  notice  from  the 
city  reconstructs  the  wall,  so  as  to  comply  with  the  law,  the 
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latter  cannot  recover  the  cost  thereof  from  his  grantor  on  the 
ground  that  the  grantor  had  violated  either  the  covenant  for 
quiet  enjoyment  or  the  covenant  against  encumbrances  implied 
in  the  granting  words  of  the  deed  imder  the  Act  of  May  28, 
1715, 1  Sm.  Laws  94.     Berber  ▼•  IXTeiastaim  153. 

4.  Pipe  line — Agreement  with  owner — Revocation  of  agree- 
ment— Eminent  domain — Natural  gas  company.  Asmt.  Hat. 
Gas  Co.  ▼•  Etaiis,  162. 

6.  Reservation — Waters — Case  for  jury. 

Where  an  owner  of  two  adjoining  tracts  of  land  conveys  one 
tract  reserving  the  right  to  build  and  maintain  thereon  a  small 
reservoir  *^or  the  purpose  of  securing  water  for  family  use 
from  a  stream  flowing  through  the  said  land/'  and  a  subse- 
quent owner  of  the  land  conveyed,  claiming  that  the  reserva- 
tion in  the  deed  was  limited  to  a  certain  small  stream,  and  did 
not  include  the  flow  of  the  water  from  a  spring  nearby,  con- 
structed a  concrete  well  around  the  spring  and  thereafter  the 
flow  from  the  older  reservoir  was  reduced  from  two  inches  to 
less  than  half  an  inch,  and  the  evidence  is  conflicting  as  to 
whether  the  flow  of  the  water  from  the  spring  contributed  to 
the  supply  of  water  in  the  older  reservoir,  the  question  as  to 
whether  it  did  so  contribute,  is  a  question  for  the  jury.  M m- 
senolkmidt  ▼.  Frits,  430. 

DEMURRERS. 

1.  Overruling  demurrer — Indictment — Criminal  law  —  Ap- 
peals— Interlocutory  order.    Com.  ▼.  IXTebor,  75. 

2.  Practice,  C.  P. — Judgment  for  want  of  an  affidavit  of  de- 
fense— Appeals.    MoFArlmad-Meade  Co*  ▼•  Bomk,  27. 

DESERTION. 

1.  Offer  of  home — Divorce.    MoBrien  ▼•  McBrioBf  576i 

DEVISES. 

1.  Lapsed  legacy — Wills — Conversion — Real  estate.  Boed*s 
Estate,  171. 

DISCRETION  OF  COURT. 

1.  Criminal  law — Appeals — Trial  without  counsel — Consti- 
tutional law — Trial  hy  jury.     Com*  ▼•  Jester,  291. 

DIVORCE. 

1.  Adultery — Condonation — Evidence. 
A  divorce  will  not  be  granted  to  a  husband  on  account  of 
adultery  alleged  to  have  been  committed  by  the  wife  with  the 


Digitized  by  VjOOQIC 


INDEX.  645 

DIYOHOE-'Continued, 

libellant's  business  partner,  where  there  is- no  direct  proof  of 
the  act,  and  both  the  wife  and  correspondent  deny  any  guilty 
act,  and  it  appears  from  the  husband's  own  testimony,  that 
with  ample  knowledge  of  the  facts  and  possible  reason  to  sus- 
pect his  wife  of  infidelity,  he  permitted  her,  for  business  con- 
siderations, to  continue  in  peril.    Helmer  ▼•  Helmer,  476. 

2.  Adultery  —  Luring  wife  —  Corrupt  evidence  —  Detective 
agency, 

A  man  who  suspects  a  wife  may  take  means  to  procure  proof, 
but  he  must  not  lead  her  into  a  fresh  wrong  because  he  feels 
she  is  guilty  of  an  old  one. 

A  libel  by  a  husband  against  his  wife  for  divorce  will  be  dis- 
missed where  each  of  the  three  witnesses  for  the  libellant  on 
whose  testimony  a  master's  first  report  was  based,  when  called 
'  at  second  hearing,  admitted  that  his  former  testimony  was  a 
deliberate  lie  in  regard  to  every  incriminating  fact,  and  it  is 
shown  that  these  witnesses  had  been  suborned  to  so  testiftr 
through  a  detective  operative  employed  by  the  libellant,  who 
had  furnished  the  necessary  money  for  the  purpose.  Claw«ll 
▼•  ClaweU,  88. 

3.  Desertion — Offer  of  home. 

Where  a  husband  and  wife  have  separated  by  mutual  con- 
sent, the  husband  cannot  allege  in  subsequent  proceedings  for 
divorce,  desertion  by  the  wife  because  she  made  no  response  to 
a  letter  in  which  he  said  "I  will  have  a  house  somewhere  on  the 
road,  and  if  you  wish  ^  you  and  the  children  can  come,"  without 
any  statement  as  to  the  locaHty  of  the  house,  or  its  character; 
and  this  is  especially  so  where  it  appears  that  the  husband  did 
not  have  a  house  at  the  time  the  letter  was  written,  but  merely 
contemplated  renting  one.    M cBrlen  ▼•  McBrien,  576. 

4.  Indignities  to  person — Cruel  and  barbarous  treatment — 
Evidence. 

'^Indignities  to  the  person"  and  "cruel  and  barbarous  treat- 
ment" are  two  distinct  clauses  of  divorce,  and  in  the  statutes 
a  distinction  is  made  between  the  case  where  the  wife  and  the 
case  where  the  husband,  is  the  complaining  party.  In  the 
former  the  language  of  the  statute  is  **When  any  husband  shall 
have  by  cruel  and  barbarous  treatment  endangered  his  wife's 
life";  Act  of  March  13,  1815,  6  Sm.  L.  286.  In  the  latter  the 
language  is:  **When  the  wife  shall  have  by  cruel  and  bar- 
barous treatment  rendered  the  condition  of  her  husband  in- 
tolerable or  life  burdensome" ;  Act  of  May  8,  1854,  P.  L.  644 ; 
Act  of  May  22,  1895,  P.  L.  309.  The  distinction  is  a  sub- 
stantial one. 

A  libel  filed  by  a  husband  for  divorce  on  the  ground  of  in- 
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dignities  to  the  person  and  cruel  and  barbarous  treatment,  will 
be  dismissed  where  the  evidence  that  the  facts  on  which  the 
libellant  relied  never  occurred,  or  were  distorted  through  de- 
signed or  unwarranted  deductions,  or  so  negative  in  character 
or  so  unimportant  in  effect,  as  to  justify  a  conclusion  that  the 
allegations  in  the  libel  were  not  sustained,  and  that  the  libel- 
lant's  alleged  wrongs  were  largely  imaginary.  Lewis  ▼.  Lewis, 
82. 

DRAFTS. 

1.  Draft  attached  to  hill — Title  to  property — Sale  of  goods — 
Title — Bills  of  lading.     Sturgeon  Bay  Bank  ▼•  MoLavshlin, 

588. 

EMBEZZLEMENT,  see  Criminal  Law. 

EMINENT  DOMAIN. 

'  1.  Natural  gas  company — Deed — Pipe  line — Agreement  with 
owner — Revocation  of  agreement. 

Where  a  landowner,  in  consideration  of  receiving  natural 
gas  for  his  premises  at  a  fixed  price,  grants  to  a  gas  company 
the  right  to  lay  and  maintain  a  pipe  line  through  and  under 
his  land,  and  the  right  to  construct  and  operate  a  telegraph  or 
telephone  line  over  his  land,  the  gas  company  cannot,  by  a 
mere  notice  of  its  intention  to  maintain  its  pipe  line  by  the 
right  of  eminent  domain,  and  not  thereafter  supply  gas  at  the 
price  fixed  by  the  contract,  place  itself  in  a  position  to  cut  off 
the  supply  of  gas;  but  the  company  may  by  proper  corporate 
action  resolve  to  abandon  and  surrender  its  rights,  under  the 
contract,  and  if  it  does  so,  and  serves  proper  notice  thereof 
upon  the  landlord,  it  may  proceed  forthwith  to  condemn  prop- 
erty sufficient  for  the  maintenance  of  its  pipe  line  without 
actually  taking  up  the  pipes  already  laid  on  the  property. 

In  such  a  case  it  is  not  within  the  discretion  of  the  court 
below  to  refuse  to  approve  of  a  bond  filed  in  the  condemnation 
proceedings  if  the  bond  is  itself  sufficient.  The  refusal  to  ap- 
prove the  bond  under  such  circumstances  may  be  reviewed  by 
the  appellate  court  on  certiorari.  Amer.  Hat*  Gas  Co.  ▼• 
.Evans,  162. 

2.  Railroads  —  Construction  of  roadbed  —  Blasting  —  Inde- 
pendent  contractor — Injury  to  telegraph  tine — Trespass.  Pos- 
tal T.  O.  Co.  ▼•  Keystone  State  Const.  Co.,  486. 

3.  Railroads  —  Waters  —  Damages  —  Release.  Flaherty  v. 
Pitts.,  C,  C.  *  St.  L.  Rj.  Co.,  622. 
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1.  Beneficial  associations — Revocation  of  charter  of  suhordir 
nate  lodge — Remedy  provided  hy  constitution  of  the  society. 
Robinson  ▼•  Harshaw,  482. 

2.  Decree  in  equity — Custody  of  children-^Hushand  and  wife 
— Support  and  maintenance,    Folej  ▼.  Foley,  69. 

3.  Laches — Remedy  at  law — Sewers — Covered  stream — Dedi- 
cation— Borough — Pollution  of  waters  —  Injunction,  IXTana- 
maker  ▼•  Benson,  401. 

4.  Municipalities — Board  of  health — Nuisance — Piggeries — 
Injunction — Acts  of  April  22,  1794,  4  C,  &  B,  309;  January 
29, 1818,  P.  L.  S8;  April  5, 1849,  P.  L.  346;  February  2, 1854, 
P.  L.  21;  March  16,  1855,  P.  L.  89;  June  1,  1885,  P.  L.  37; 
March  22, 1899,  P,  L.  14, 15,  and  April  12, 1899,  P.  L.  4&—0ity 
of  Philadelphia,    Paris  ▼•  Philadelphia,  41. 

6.  Subrogation — Secret  equities — Doubtful  case — Judgment 
— Promissory  note. 

To  entitle  a  parly  to  subrogation  his  equity  must  be  strong 
and  his  case  clear;  and  no  order  for  subrogation  will  be  made 
in  a  doubtful  case,  and  especially  where  such  an  order  would 
be  to  the  prejudice  of  lien  creditors. 

Where  a  father  and  son  execute  a  joint  promissory  note  to  a 
creditor  of  the  son  under  an  agreement  between  father  and  son, 
but  not  concurred  in  by  the  creditor,  that  the  note  was  to  be 
paid  by  the  father  in  settlement  of  a  claim  for  wages  which 
the  son  had  against  him,  and  the  note  is  subsequently  paid  by 
an  execution  against  the  father's  property  under  a  judgment 
on  the  note,  the  son  will  not  be  entitled  to  subrogation  as 
against  the  subsequent  lien  creditors  of  his  father.  An  order 
of  subrogation  in  such  a  case  would  be  giving  an  unsecured 
claim  preference  over  lien  creditors.    Poy  ▼.  Pnllins,  562. 

EVIDENCE. 

1.  Adultery  —  Condonation  —  Divorce,  Heimer  ▼•  Heimer, 
476. 

2.  Banks  and  banking — Checks — Negotiable  instruments — 
Ownership  of  check,    Kelly  ▼•  Oomrtricht,  377. 

3.  Case  for  jury — Negligence — Railroads — Master  and  serv- 
ant— Safe  place  to  work,    Collins  ▼.  P.  A  B.  B.  Co.,  871. 

4.  Case  for  jury — Pleading — Variance — Negligence — Munic- 
ipalities— Defective  sidewalk.    Ponti  ▼•  Philadelphia,  428. 

5.  Case  for  jury — Promissory  notes — Alteration,  Iowa  City 
First  Nat.  Bank  ▼.  Kane,  368. 

6.  Contract — Due  bill,    Marbaeh  ▼.  F.  A.  North  Co.,  20. 

7.  Corrupt  evidence — Detective  agency — Divorce — Adultery 
— Luring  wife,    Clawell  ▼•  Clawell,  88. 
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8.  Criminal  law — Forcible  entry  and  detainer — Possession — 
Title— Act  of  March  SI,  1860,  P.  L.  S82,    Com.  t.  Randall,  238. 

9.  Criminal  law — Larceny — Identification  of  article  stolen — 
TwO'dollar  note.    Com.  ▼•  Acato,  274. 

10.  Criminal  law — Larceny — Receiving  stolen  goods — Search 
warrant— Presumption  of  innocence — Reasonable  doubt — Cor-- 
roboration  of  defendant.    Com.  ▼•  Holsate,  246. 

11.  Decedents'  estates — Claim  for  services.  Klees's  Estate, 
202. 

12.  Declarations — Res  gestae — Automobiles — Negligence. 

In  an  action  to  recover  damages  for  injuries  to  an  automo- 
bile resulting  from  a  collision  with  another  automobile,  a 
declaration  of  the  plaintiff's  chauffeur  made  immediately  after 
the  accident  to  the  effect  that  "it  could  not  be  helped,"  is  prop- 
erly stricken  out  where  it  appears  that  the  words  were  spoken 
immediately  after  the  defendant's  chauffeur  had  told  the  plain- 
tiff's chauffeur  that  the  absence  of  a  bolt  was  the  cause  of  the 
accident.    MelXh^nny  ▼•  Baker,  385. 

18.  Divorce  —  Indignities  to  person  —  Cruel  and  barbarous 
treatment—Acts  of  March  IS,  1816, 6  8m.  L.  286;  May  8, 186i, 
P.  L.  6U;  May  22, 1896,  P.  L.  S09.    Lewis  ▼.  Lewis,  82. 

14.  Judgment — Opening  judgment — Lapse  of  time.  Kins  ▼. 
Bums,  555. 

15.  Master  and  servant  —  InsubordinatiotL — Discharge. 
O'NeU  ▼•  Solmeller,  196. 

16.  Mortgage — Principal  and  agent — Payment — Practice,  C. 
P. — Discharging  rule  to  open  judgment — Duty  of  lower  court  to 
file  opinion.    Timehex  ▼•  Hale,  204. 

17.  Negligence — Automobiles — Testimony  as  to  insurance. 
Seraaton  Gas  A  IXTater  Co.  ▼•  IXTeston,  570. 

18.  Photographs — Identification  of  locality. 
Photographs  are  not  of  themselves  substantive  evidence  and 

are  not  evidence  per  se.  They  become  admissible  when  they 
fairly  and  truthfully  represent  the  object  or  place  desired  to  be 
reproduced.  Before  they  are  permitted  to  be  used  in  the  trial 
there  should  be  preliminary  evidence  by  those  possessing  suffi- 
cient knowledge  of  the  accuracy  of  the  photograph,  that  it 
fairly  and  truthfully  represents  the  place  or  object. 

The  mere  fact  that  changes  have  been  made  which  do  not 
destroy  the  original  identity  of  the  place  will  not  preclude  the 
photograph  from  being  admitted,  but  such  changes  must  be 
fully  explained  to  the  jury.     Carney  ▼•  Penna.  B.  B.  Co.,  138. 

19.  Principal  and  agent — Contract — Sales — Subject  to  ap- 
proval—  Oral  agreement.  Ontcavlt  Advertisinc  Co.  ▼• 
Bltohey,  597. 
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20.  Printing  of  evidence — Suppression  of  record — Practice, 
Supreme  Court — Paper  hooks.  "WeMtAnghouMe  E.  A  M.  Co.  t. 
WiUon,  294. 

21.  Province  of  court  and  jury  —  Contract  —  Alteration  of 
written  instrument — Bond — Principal  and  surety.  Allen  I.  A 
8.  Co.  ▼•  Provident  I.  A  8.  Oo^  459. 

22.  Province  of  court  and  jury — Municipalities — Road  law — 
Paving — Original  paving — Conversion  of  road  into  street — In- 
tention.   PottsTllle  T.  Jones*  180. 

»  23.  Road  law — Municipalities  —  Change  of  grade  —  Tenant. 
Aken  ▼•  PlilUdelpliU,  456'. 

24.  Speed — Signals — Trial  hy  court  without  a  jury — Munici- 
pal Court  of  Philadelphia — Negligence — Automobiles.  Foster 
▼•  Cnrtlst  473. 

25.  Vendor  and  vendee — False  representations  as  to  value — 
Suit  to  recover  overcharge — Rescission.  Moore  ▼.  Fnlmer, 
497. 

EXCEPTIONS. 

1.  Exceptions  to  auditor's  report — Appeals — Assignments  of 
error — Defective  assignment.    Klees's  Estate,  202. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Admissions — Judgment  —  Opening  judgment  —  Rules  of 
court.    Pnrdy  ▼•  Potter  T.  Sc  T.  Oo^  602. 

2.  Substitution  of  executor — Appearance  by  attorney — Prac- 
tice, C.  P. — Parties — Death  of  party.    Tajlor  t.  Slers,  564. 

3.  Trusts  and  trustees — Duty  of  trustees  to  act  together — 
Agreement  to  pay  for  exchange  of  real  estate — Wills. 

Where  a  testator  appoints  three  executors  with  authority  to 
^  exchange  his  real  estate  for  other  real  estate,  and  in  turn  again 
to  sell  the  real  estate  so  acquired,  the  executors  in  dealing  with 
the  real  estate  deal  with  it  as  trustees,  and  must  act  together. 
An  agreement  made  by  two  without  any  participation  of  the 
third  to  pay  another  person  a  compensation  for  effecting  an 
exchange  of  real  estate,  cannot  be  enforced  against  the  estate. 
Beneset  ▼•  Hess,  408. 

FEES. 

1.  Fees  of  justices  of  the  peace — New  burdens  imposed  upon 
counties — Act  of  April  2S,  1909,  P.  L.  160 — Constitutional  law 
— Title  of  act,     Rous^  t.  Hortl&nmberland  Connty,  314. 

FIRE  INSURANCE,  see  Insurance. 
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FRA.UD,  see  Criminal  Law. 

GAME  LAWS. 

1.  Shipment  of  fish — Conflict  of  laws — Interstate  commerce 
— Illegal  contract— Common  carriers.  'Potaatklm  ▼.  IXTells 
Tmrzo  Sb  Co.,  222. 

GAS  &  ELEC.  COMPANIES. 

1.  Natural  gas  company — Deed — Pipe  line — Agreement  with 
owner — Revocation  of  agreement  —  Eminent  domain.  Amer. 
Nat.  Qbm  Co.  ▼.  Evaiis,  162. 

2.  Taxation — Public  Service  Corporation — Real  estate  not 
necessary  for  business.  Jmrnem^  Conmty  Qas  A  Elee.  Co.  ▼• 
M orsaa,  64. 

GIFTS. 

1.  Oift  inter  vivos — Delivery  of  bank  book. 

The  mere  manual  delivery  of  a  bank  book  is  not  sufficient  to 
make  a  valid  gift  inter  vivos  of  the  money  on  deposit  shown  by 
the  book.     Siioo's  E«t«to,  147. 

2.  Oift  of  income — Real  estate — Wills — Construction — In- 
testacy.   BorrU's  Estate,  345. 

GIFTS  INTER  VIVOS. 

1.  Decedents'  estates — Decedent's  debt — Beneficial  associa- 
tions— Designation  of  beneficiary.    BraMoU's  Estate,  545. 

GUARANTY  AND  SURETYSHIP. 

1.  Husband  and  wife— Act  of  June  8, 1898,  P.  L.  SU-  Oold- 
sleser  ▼.  Carraeololo,  72. 

HABEAS  CORPUS.  . 

1.  Summary  conviction — Magistrate's  record. 

Where  a  person  has  been  committed  on  a  summary  conviction 
before  a  magistrate,  defects  in  the  magistrate's  record  are  im- 
material and  will  not  be  considered  on  a  hearing  in  habeas 
corpus  proceedings.     Com.  ▼•  Cohen,  581. 

2.  Superior  Court — Jurisdiction — Pleading  —  Autrefois  ac- 
quit. 

The  Superior  Court  has  jurisdiction  to  grant  a  writ  of  habeas 
corpus  in  a  case  where  a  prisoner  claims  to  be  released  because 
he  had  been  previously  tried  and  acquitted  of  the  same  charge. 

Where  a  person  has  been  charged  with  the  killing  of  several 
persons  by  an  act  of  alleged  criminal  negligence,  and  it  appears 
that  he  tad  been  tried  and  acquitted  in  one  county,  by  change 
of  venue,  on  an  indictment  charging  involuntary  manslaughter 
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of  two  of  the  persons,  and  that  he  was  arrested  subsequently 
and  indicted  in  another  county  for  involuntary  manslaughter 
of  a  third  person  who  was  killed  at  the  same  time  as  the  two 
persons  mentioned  in  the  previous  proceeding,  he  will  be  en- 
titled to  be  released  on  habeas  corpus  xmder  a  plea  of  autrefois 
acquit. 

The  protection  afforded  by  the  fifth  amendment  of  the  Con- 
stitution of  the  United  States  that  a  person  shall  not  be  twice 
placed  in  jeopardy  for  the  same  offense,  is  not  only  to  protect 
against  the  peril  of  a  second  punishment,  but  as  well  against 
being  tried  a  second  time  for  the  same  offense.     06m.  ▼•  VeUy, 


HIGHWAYS. 

1.  Conversion  of  road  into  street — Evidence — Province  of 
court  and  jur^ — Municipalities — Road  law — Paving — Original 
paving — Intention.    PottsTille  ▼•  Jones,  180. 

HUSBAND  AND  WIFE. 

1.  Guaranty  and  suretyship — Act  of  June  8, 1898,  P.  L.  544. 
Where  a  dealer  in  taking  an  order  asks  whether  he  can  ship 

the  merchandise  in  the  name  of  both  the  customer  and  the  lat- 
ter's  wife,  and  subsequently  the  dealer  asks  the  wife  whether 
he  can  ship  in  both  names,  and  the  wife  replies,  "Yes,  me  good 
for  the  goods,"  the  contract  is  one  of  guaranty  or  suretyship, 
and  within  the  prohibition  of  the  Act  of  June  8,  1898,  P.  L. 
344.     Qoldslesor  ▼.  Oarraoelolo,  72. 

2.  Judgment — Confession  of  judgment — Issue  under  Act  of 
^    July  9, 1897,  P.  L.  ^37— Fraud,     Hertsos  ▼.  Hertsos,  328. 

^  8.  Order  of  support — Judgment — Certifying  order  into  Com- 
mon  Pleas — Striking  off  judgment — Act  of  May  8,  1901,  P.  L. 
US. 

Where  a  married  woman  secures  an  order  in  the  Court  of 
Quarter  Sessions  on  her  husband  for  support,  and  on  the 
praecipe  of  her  attorney  to  which  is  attached  a  certificate  of  the 
clerk  of  the  Quarter  Sessions,  judgment  is  entered  in  the  Com- 
mon Pleas,  the  judgment  will  not  be  stricken  off,  because  the 
order  was  not  certified  by  the  Court  of  Quarter  Sessions,  or  be- 
cause the  judgment  was  entered  for  the  amount  actually  in  de- 
fault, and  not  for  the  penal  sum.    Com.  ▼•  Owens,  111. 

4.  Support  and  maintenance — Decree  in  equity — Custody  of 
children. 

Where  a  decree  in  equity  in  a  suit  brought  by  a  wife  against 
her  husband  for  support  and  maintenance  provides  for  a  money 
payment  by  the  husband  and  the  execution  of  mutual  releases 
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and  deeds  by  husband  and  wife,  the  husband  will  not  be  ex- 
'  eused  from  paying  the  amount  of  money  provided  by  the  decree 
because  his  wife  refused  to  permit  him  to  see  his  children  in 
violation  of  an  agreement  of  counsel  made  on  the  same  day 
that  the  decree  was  entered.  The  husband  can  raise  the  ques- 
tion of  his  right  to  see  the  children  by  writ  of  habeas  corpus. 
Foley  T.  Foley,  69. 

INDICTMENTS. 

1.  Appeals  —  Interlocutory  order — Overruling  demurrer  — 
Criminai  law.    Com.  ▼•  IXTeber,  75. 

2.  Criminal  law — Embezzlement.     Com.  t.  Iiettieri,  632. 

INFANTS. 

1.  Contracts — Disaffirmance  of  contract — Replevin.  Kay  ▼. 
Havpt,  16. 

INJUNCTIONS. 

1.  Equity—Acts  of  April  22,  17H,  J^CA  B.  809;  January 
29, 1818,  P.  L.  38;  April  6, 181^9,  P.  L.  346;  February  2,  185J,, 
P.  L.  21;  March  16,  1856,  P.  L.  89;  June  1,  1885,  P.  L.  37; 
March  22,  1899,  P.  L.  U,  15,  and  April  12,  1899,  P.  L.  1,5— 
City  of  Philadelphia — Municipalities — Board  of  Health — Nui- 
sance— Piggeries.    PmrU  t.  Philadelphia,  41. 

2.  Equity  —  Laches  —  Remedy  at  law  —  Sewers  —  Covered 
stream — Dedication — Borough — Pollution  of  waters.  IXTaaa- 
maker  ▼•  Benson,  401. 

INSPECTOR  OF  WEIGHT  AND  MEASURES,  see  Public  Of- 
ficers. 

INSURANCE. 

1.  Fire  insurance  —  Affidavit  of  defense  —  Affidavit  of 
stranger. 

In  an  action  upon  a  policy  of  fire  insurance  an  affidavit  of 
defense  made  by  a  person  who  describes  himself  as  "adjuster 
and  authorized  agent  of  the  defendant  for  the  purpose  of  mak- 
ing affidavit  of  defense,"  is  insufficient  where  the  deponent  does 
not  state  why  an  officer  of  the  company  does  not  make  the  affi- 
davit, and  he  does  not  aver  that  he  has  personal  knowledge  of 
the  facts  averred,  does  not  set  forth  the  source  of  his  knowledge, 
does  not  aver  that  he  believes  the  statements  made  by  him  to 
be  true,  or  aver  that  he  expects  to  be  able  to  prove  them  at  the 
trial.     Teier  ▼.  Hanover  Fire  Ins.  Co.,  258. 
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2.  Fire  insurance — Pleadings  —  Affidavit  of  defense  —  Affi' 
davit  hy  agent. 

In  an  action  on  a  policy  of  fire  insurance,  an  affidavit  of  de- 
fense is  sufficient  which  avers  that  the  plaintiffs  loss  instead 
of  $1,800  as  claimed,  was  only  $501.84,  that  plaintiffs  fraudu- . 
lently  misstated  their  loss,  and  that  the  proofs  were  not  fur- 
nished within  sixty  days  after  the  fire,  as  provided  by  the 
policy:  Penn  Plate  Glass  Co.  v.  Spring  Garden  Ins.  Co.,  189 
Pa.  255,  followed. 

In  an  action  upon  a  policy  of  fire  insurance  an  affidavit  of 
defense  sufficiently  establishes  the  right  of  the  deponent  to 
make  the  affidavit,  where  the  defendant  avers  that  he  is  the 
district  agent  of  the  company,  a  corporation  of  another  state; 
that  the  executive  officers  do  not  reside  in  Pennsylvania ;  that 
he  has  full  authority  to  make  the  affidavit;  that  there  is  not 
sufficient  time  to  draw  the  affidavit  for  an  officer  of  the  com- 
pany at  the  hoihe  office  to  execute  it  and  return  it  in  time; 
that  deponent  is  thoroughly  acquainted  with  the  facts;  that 
he  has  carefully  investigated  the  case  through  competent  per- 
sons and  expert  builders;  that  the  results  of  the  investigation 
have  been  carefully  gone  over  by  him,  and  that  being  informed 
and  believing  the  facts,  he  expects  to  be  able  to  prove  them  at 
the  trial. 

Where  a  statement  of  claim  in  an  action  on  a  fire  insurance 
policy  avers  that  the  plaintiff  delivered  to  defendant  proofs  of 
loss  on  December  21st,  and  the  defendant  declares  in  its  affi-  , 
davit  of  defense  €iat  the  proofs  of  loss  were  not  received  until 
December  23d,  the  latter  date  being  too  late  under  the  condi- 
tions of  the  policy,  the  lower  court  cannot  as  a  matter  of  law 
decide  that  the  plaintiffs  having  mailed  their  proofs  within 
sixty  days  had  complied  with  the  policy.  Nothing  having  been 
said  as  to  mailing  the  proofs,  this  fact  cannot  form  the  basis  of 
the  court's  decision.  Giordano  ▼.  St.  Paul  F.  A  M.  Ins.  Co., 
233. 

3.  Fire  insurance — Proof  of  loss — Time  when  proofs  were  re- 
ceived. 

In  an  action  upon  a  policy  of  fire  insurance  it  appeared  that 
the  company  defended  on  the  ground  that  the  proofs  of  loss 
had  not  been  received  "within  sixty  days  after  the  fire''  as  re- 
quired by  the  policy.  The  evidence  showed  that  the  proofs 
were  mailed  from  Scranton  to  Milwaukee,  the  home  office  of 
the  company,  on  March  4th,  were  registered  by  the  post  office 
authorities;  had  a  special  delivery  stamp  thereon,  and  were 
put  on  a  train  leaving  Scranton  at  1 :  50  p.  m.,  March  4th.  The 
assistant  postmaster  of  Scranton  testified  from  his  own  experi- 
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ence  and  from  the  records  of  the  post  office  that  the  mail  on 
the  train  specified  should  have  reached  Chicago  the  next  morn- 
ing, and  Milwaukee  before  three  p.  m.  of  March  5th.  The  de- 
fendant offered  no  evidence  to  controvert  this  testimony,  but 
did  place  in  evidence  the  return  register  receipt  signed  by  the 
secretary  of  the  company,  and  showing  date  of  delivery  March 
6th.  The  secretary  was  not  called.  Held,  that  it  was  not  error 
to  leave  the  time  of  the  delivery  and  receipt  of  the  proofs  of 
loss  to  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff 
should  be  sustained.  VinkeUteia  ▼•  Nortkwesterm  Hat.  Iiuu 
Oo^  538. 

4.  Fire  insurance — Use  of  particular  hind  of  fuel — Increase 
of  hazard — Warranty. 

A  stipulation  attached  to  a  policy  of  fire  insurance  which  re- 
quires the  insured  "to  use  coal  only  for  fuel  when  steam  power 
is  used"  must  be  limited  to  the  building  insured,  or  anything 
attached  to  it  in  such  manner  that  it  might  be  said  to  be  a 
part  of  it,  and  will  not  be  oonstrued  as  applicable  to  a  portable 
steam  engine  using  wood  as  a  fuel  for  the  purpose  of  sawing 
wood,  located  temporarily  on  the  premises  about  twenty-eight 
feet  from  the  dwelling  house  insured. 

In  such  a  case  it  is  not  error  for  the  trial  court  to  refuse  to 
permit  the  defendant  to  prove  by  a  witness  that  the  portable 
engine  was  dangerous,  and  that  on  the  day  prior  to  the  fire  in 
question,  a  ^le  started  on  the  roof  of  the  porch  of  the  dwelling 
house  next  or  near  to  the  engine,  and  that  there  was  no  cause 
which  could  be  assigned  for  the  first  fire«ave  only  sparks  from 
the  portable  engine,  without  any  offer  to  show  that  the  fire  on 
the  preceding  day  was  caused  by  sparks  from  the  engine,  or 
that  the  engine  did  throw  sparks. 

In  such  a  case  whether  the  proximity  to  the  building  in- 
creased the  probability  of  fire  and  thereby  increased  the  hazard 
within  the  provision  of  the  policy  relating  to  an  increased 
hazard,  is  a  question  of  fact  for  the  jury. 

In  an  action  upon  a  policy  of  fire  insurance  where  the  plain- 
tiff does  iiot  testify  as  to  any  increase  of  hazard,  the  defendant 
will  not  be  permitted  on  cross-examination  of  the  plaintiff  to 
introduce  a  defense  based  on  an  alleged  increase  of  hazard  to  . 
the  premises  insured.  Cramer  ▼•  Blooming  Qrovo  Mvt.  Fire 
In*.  Co.»  276. 

6.  Judgment — Opening  judgment,  Yeier  ▼.  Seotttali  TTnioB 
*  Nat.  Ins.  Co.,  264. 

6.  Life  insurance — Statements  as  to  health. 

In  an  action  on  a  policy  of  life  insurance  where  the  defend- 
ant company  in  its  affidavit  of  defense  and  on  the  trial  relied 
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upon  the  sole  defense  that  the  insured  misrepresented  the  con- 
dition of  his  health,  and  this  is  met  by  contradictory  evidence 
on  the  part  of  the  plaintiff,  the  case  is  for  the  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiff  will  be  sustained,  where 
the  conflicting  testimony  is  fairly  submitted  in  an  adequate 
charge.    Henesaa  ▼•  Colonial  Idfe  Ins.  Co.,  616. 

7.  Testimony  as  to  insurance — Evidence — Negligence — Au- 
tomohiles,     Soranton  Oas  A  Water  Co.  ▼•  IXTeston,  570. 

INTERLOCUTORY  ORDERS. 

1.  Appeals — Decree  awarding  issue  to  try  title  to  real  estate 
--Act  of  June  10, 1893, ^P.  L.  416.    RobiiuoB  ▼.  Greiner,  172. 

2.  Appeals — Overruling  demurrer  —  Indictment  —  Criminal 
law.     Com.  ▼•  IXTebor,  75. 

3.  Appeals — Quashing  appeal — Award  of  viewers  in  condem- 
nation proceedings.    Bean  ▼•  B.,  Ii.  A  IXT.  B.  B.  Co.,  54. 

INTERSTATE  COMMERCE. 

1.  Shipment  of  fish — Oame  laws — Common  carriers — Con* 

flict  of  laws — Illegal  contract,  Potankin  ▼•  IXTelU  Farso  A 
Co.,  222. 

INTESTACY. 

1.  Gift  of  income — Real  estate — Wills — Construction,  Bor- 
ris's  Estate,  345. 

2.  Wills — Accumulations — Void  accumulations — Remainder, 
Hasle's  Estate,  93. 

JUDGMENTS. 

1.  Confession  of  judgment — Eushand  and  wife — Issue  under 
Act  of  July  9, 1897,  P.  L.  237— Fraud, 

An  order  of  the  Common  Pleas  refusing  to  set  aside  a  judg- 
ment confessed  by  a  husband  to  his  wife,  or  to  award  an  issue 
to  try  its  validity  in  proceedings  under  the  Act  of  July  9, 1897, 
P.  L.  287,  will  not  be  reversed  on  appeal,  where  it  appears  from 
the  evidence  taken  before  the  court,  that  the  wife  had  a  sepa- 
rate estate  when  she  married,  that  she  had  loaned  her  husband 
an  amount  equal  to  the  amount  of  the  judgment,  and  this  proof 
is  wholly  uncontradicted.    Hertsos  ▼•  Hertsos,  328. 

2.  Discharging  rule  to  open  judgment — Duty  of  lower  court 
to  file  opinion — Practice,  C,  P.    Fischer  ▼•  Hale,  204. 

8.  Judgment  entered  for  default — Opening  judgment — De- 
fense— Stoch  subscription, 

A  judgment  entered  for  failure  to  file  an  answer  in  an  action 
brought  to  recover  a  stock  subscription,  will  be  opened,  where 


Digitized  by  VjOOQIC 


656  INDEX. 

JUDGMENTS— continued 

it  appears  that  the  judgment  had  been  entered  because  of  the 
neglect  of  a  defendant's  attorney  to  attend  to  his  duty,  and 
the  evidence  taken  to  support  the  rule  to  open  the  judgment 
showed  that  the  stock  subscription  had  been  paid.  Oinnamin- 
9on  l^ark  Oo«  t.  Laws,  189. 

4.  Judgment  for  want  of  an  affidavit  of  defense — Appeals — 
Practice,  C.  P. — Demurrer,  MoFarland-Meade  Oo«  t.  Doak, 
27. 

6.  Opening  judgment — Evidence — Lapse  of  time. 

A  judgment  on  a  verdict  in  favor  of  the  plaintiff  on  an  issue 
to  determine  the  amount  due  on  a  judgment  note  dated  May 
19,  1894,  payable  three  months  after, date,  and  entered  October 
26,  1913,  by  the  trustees  of  the  deceased  payee's  estate  against 
two  joint  makers,  will  not  be  reversed  where  the  evidence  is 
fairly  submitted  to  the  jury  with*  instructions  that  the  burden 
of  proving  that  the  note  had  been  paid  is  on  the  defendant,  that 
the  mere  lapse  of  time  less  than  twenty  years  does  not  raise  a 
legal  presumption  of  payment,  and  that  in  order  to  create  a 
presumption  of  payment  in  fact  there  must  be'  persuasive  evi- 
dence of  payment  in  addition  to  lapse  of  time. 

In  such  a  case  testimony  in  regard  to  admissions  or  state- 
ments made  of  payments,  are  to  be  received  with  caution,  espe- 
cially where  the  party  who  is  said  to  have  made  them  is  dead. 
KiflLS  ▼•  Bums,  555. 

6.  Opening  judgment — Insurance, 

A  rule  to  open  a  judgment  entered  in  a  suit  on  a  policy  of 
fire  insurance  for  want  of  an  affidavit  of  defense,  will  not  be 
opened,  where  th^  person  who  makes  the  application  describes 
himself  as  the  adjuster  and  agent  of  the  defendant,  and  avers 
that  although  he  hftd  caused  an  appearance  to  be  entered  for 
the  defendant,  and  had  received  a  copy  of  the  statement  of 
claim,  he  had  overlooked  the  subject,  or  that  it  was  not  so  im- 
pressed upon  his  mind  that  he  had  any  recollection  of  the  trans- 
action. The  api)ellate  court  will  not  review  the  discretion  of 
the  lower  court  in  refusing  relief  in  such  a  clear  case  of  inat- 
tention not  excused,  or  accounted  for.  Teler  t.  Seottisk 
Union  ft  Nat.  Ins.  Co.,  264. 

7.  Opening  judgment — Rules  of  court — Executors  and  ad- 
ministrators— A  dmissions. 

Where  a  rule  of  court  provides  that  if  an  application  to  open 
a  judgment  shall  be  put  down  for  argument  on  petition  and 
answer,  the  averments  of  the  answer  shall  be  taken  as  admitted, 
a  judgment  entered  against  an  administrator  for  want  of  an 
appearance  will  not  be  opened,  where  the  answer  filed  by  the 
plaintiff  avers  that  every  fact  suggested  as  a  ground  for  open- 
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ing  the  judgment  was  known,  or  could  have  been  known  by  the 
administrator  at  the  time  the  summons  was  served,  and  that 
the  goods,  the  price  for  which  the  judgment  was  entered,  had 
been  bought  by  the  intestate  for  her  own  use,  and  not  by  the 
intestate's  husband,  as  alleged  by  the  administrator.  Pnrdy 
T.  Potter  T.  ft  T.  Oo^  602. 

8.  Promissory  note — Equity — SuhrogaHon  —  Secret  equities 
— Doubtful  case,    Tqj  t.  Pullins,  552. 

9.  Prosecution  to  judgment — Act  of  May  16, 1891,  P.  L,  69 — 
Municipal  liens — Paving — Revival.  Plilladelpkia  t.  Kelly, 
133. 

10.  Bights  of  surety  who  has  paid  judgment — Principal  and 
surety — Interpleader  bond,    Oom.  t.  Nolt,  332. 

11.  Striking  off  judgment  —  Husband  and  wife  —  Order  of 
support — Certifying  order  into  Common  Pleas — Act  of  May  8, 
1901,  P.  L.  US.    Com.  T.  Owens,  111. 

JURISDICTION,  J.  P. 

1.  Amount — Railroads — Justice  of  the  peace,  Johiiaon  ft 
Swaekhmmiaer  t.  L,  V.  R.  R.  Oo.,  364. 

JURISDICTION,  SUPERIOR  COURT. 

1.  Jurisdiction — Pleading  —  Autrefois  acquit  —  Habeas  cor- 
pus,   Oom«  T.  Voley,  489. 

JUSTICE  OF  THE  PEACE. 

1.  Appeals — Time, 

Where  a  judgment  of  a  justice  of  the  peace  was  entered  on 
January  28th,  and  the  defendant  on  February  I7th  appeals, 
gives  bail,  and  files  the  justice's  transcript  in  the  prothonotary's 
office,  the  appeal  is  taken  in  time,  and  it  is  inunaterial  that  the 
first  day  of  the  term  of  Common  Pleas  (February  16th)  had 
intervened,  or  that  the  defendant  had  taken  another  appeal  on 
February  12th,  gave  bail  but  did  not  receive  the  transcript 
from  the  justice  until  February  16th,  the  first  day  of  the  next 
term,  too  late  in  the  day  to  file  it.  Belmoat  8.  ft  £•  Co.  t. 
EdeUom  325. 

2.  Fees  of  justices  of  the  peace — New  burdens  imposed  upon 
counties — Act  of  April  2S,  1909,  P,  L.  160 — Constitutional  law 
— Title  of  act.     Boiuili  t.  Northumberland  Oovnty,  314. 

3.  Jurisdiction — Amount — Railroads. 

In  an  action  against  a  railroad  company  before  a  justice  of 
the  peace  to  recover  damages  for  injuries  to  machinery  suffered 
in  transportation,  the  justice  has  jurisdiction  where  it  appears 
that  the  itemized  statement  of  the  claim  filed  with  the  justice 
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aggregated  $292.35,  and  that  judgment  was  rendered  for 
$224.35;  and  the  jurisdiction  is  not  ousted  on  the  trial  of  an 
appeal  in  the  Common  Pleas  because  on  cross-examination 
plaintiff  testified  that  he  thought  he  ought  to  have  a  new  ma- 
chine in  place  of  the  old  one  and  that  the  price  of  a  new  ma- 
chine would  amoimt  to  more  than  the  magistrate's  jurisdiction, 
although  he  acknowledged  that  his  own  machine  was  an  old 
one,  and  that  the  cost  of  repairing  it  ^ould  be  much  less  than 
the  cost  of  a  new  machine. 

In  such  a  case  plaintiff  is  not  entitled  the  expenses  of  main- 
taining and  boarding  three  men  for  several  days  whom  he  had 
sent  forward  to  set  up  the  machine  after  he  knew  that  it  had 
been  injured  and  before  it  had  started  finally  for  its  destina- 
.tion.     Jolmflon  A  SwaoU&ammer  t.  Ii.  V.  B.  R.  Co.,  364. 

LACHES. 

1.  Remedy  at  law — Sewers — Covered  stream — Dedication — 
Boroughs — Pollution  of  waters — Injunction — EquitP'  W«»a- 
■tmker  t,  Bemoa,  401. 

LANDLORD  AND  TENANT. 

1.  Eviction — Repairs — Extraordinary  repairs  —  Affidavit  of 
defense. 

In  an  action  by  a  landlord  against  his  tenant  to  recover  one 
month's  yent,  an  affidavit  of  defense  is  sufficient  which  avers 
that  the  demised  premises  consisted  of  a  room  used  by  the  de- 
fendant in  the  exhibition  of  moving  pictures,  that  while  a  i>er- 
formance  was  going  on,  the  ceiling  of  the  room  collapsed  ren- 
dering the  room  untenable,  that  the  plaintiff  was  immediately 
notified  of  the  collapse,  and  without  the  consent  of  the  defend- 
ant took  possession  of  the  property  for  the  purpose  of  repairing 
it,  that  by  the  terms  of  the  lease  there  was  no  obligation  on  the 
part  of  the  plaintiff  to  make  the  repairs,  although  he  could 
enter  for  that  purpose  if  he  wished,  and  that  by  reason  of  the 
action  of  the  plaintiff,  the  defendant  was  wholly  deprived  of 
the  use  of  the  room  during  the  time  for  which  the  rent  was 
claimed.     OroMman  t.  MoMal&on,  191. 

2.  Evidence — Road  law — Municipalities — Change  of  grade, 
Akers  t.  Plilladelpliia,  456. 

3.  Tenant  hy  sufferance — Holding  over — Use  and  occupation. 
Where  a  person  enters  into  possession  of  premises  under  a 

lease  from  several  cotenants  and,  after  the  expiration  of  his 
term  and  after  a  decree  in  partition  proceedings,  holds  over,  he 
becomes  after  the  partition,  a  tenant  by  sufferance,  and  if  the 
allottee  of  the  premises  does  not  treat  him  as  a  trespasser  by 
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tenninating  his  tenancy,  he  is  liable  in  assumpsit  for  use  and 
occupation  of  the  premises.    Sutmeyer  t.  Thoraton*  607. 

4.  Way-going  crops — Timothy  and  clover  crop— Custom. 

2i£ixed  timothy  and  red  clover  grass  planted  in  the.  autumn  by 
a  farm  tenant  as  a  separate  crop,  not  sown  with  either  wheat 
or  rye,  is  not  a  way-going  crop,  which  under  the  common  law 
of  Pennsylvania,  such  tenant  is  entitled  to  harvest  and  remove 
in  the  proper  season  after  the  expiration  of  the  term,  even  if 
he  remove  from  the  premises  at  the  end  of  such  term  at  the 
instance  of  his  landlord.    Marple  t.  Briater,  470. 

LARCENY,  see  Criminal  Law. 

LEASES. 

1.  Coal  lease — Option  —  Contract  —  Damages  —  Mines  and 
mining,    Daley  t.  Bead,  507. 

LEGACIES. 

1.  Lapsed  legacy — Wills — Conversion — Real  estate — Devise, 
Foster's  Estate,  171. 

IIENS. 

1.  Attorney's  lien — Attomeys-at-law—Aci  of  May  6,  1916, 
P,  L,  261  —  Statutes  —  Retrospective  or  prospective  statutes, 
Smyth  T.  Goebel,  585. 

LIFE  ESTATES. 

1.  Will — Vested  and  contingent  interests — Trusts  and  trus- 
tees,   Huddy's  Estate,  34. 

LIFE  INSURANCE,  see  Insurance. 

LOCAL  AND  SPECIAL  LEGISLATION. 

1.  Constitutional  law — Collection  of  debts — Road  law — Acts 
of  April  Jt,  1907,  P,  L,  W,  and  March  25, 1909,  P,  L,  78,  Piaia- 
delpkia  t.  DeArmond,  436. 

MAGISTRATES,  see  Puhlic  Officers. 

MASTER  AND  SERVANT. 

1.  Compensation — Share  of  profits — Contract, 
Where  a  corporation  for  some  years  had  paid  to  certain  o? 
its  employees  a  share  of  its  profits  calculated  upon  the  basis 
of  twenty  per  cent,  of  their  wages,  and  a  person  enters  its  serv- 
ice, works  for  a  year,  less  a  few  days,  and,  having  received  his 
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share  of  the  profits  calculated  as  aforesaid,  together  with  a  let- 
ter from  defendant  company  urging  him  to  more  active  inter- 
est in  the  business  in  which  he  shared  the  profits,  continues 
in  the  employ  for  the  succeeding  year  until  his  services  are 
terminated  near  the  end  thereof  without  fault  on  his  part,  such 
employee  is  entitled  to  a  share  of  the  profits  declared  by  the 
corporation  during  the  second  year  of  his  service.  Snyder  t. 
Heml&ey  Chocolate  Co.,  528. 

2.  Contract  of  employment — Distinct  covenants — Consolida- 
tion of  action. 

Where  a  contract  of  employment  admitted  to  be  an  entire 
contract  provides  for  the  payment  of  weekly  installments  of 
wages  and  also  provides  that  certain  personal  property  belong- 
ing to  the  plaintiff  should  become  vested  in  the  defendant  at 
the  end  of  the  contract  upon  the  payment  of  a  stated  sum  by 
the  defendant  to  the  plaintiff,  and  the  plaintiff  after  an  alleged 
wrongful  discharge  brings  suit  before  the  termination  of  the 
contract,  for  the  stated  amount,  and  after  the  termination  of 
the  contract  brings  a  suit  in  another  Court  of  Common  Pleas 
of  the  same  county  for  the  wages  due,  the  two  actions  may  be 
consolidated  in  one  of  the  courts  and  the  plaintiff  may  be  per- 
mitted to  amend  his  statement  in  the  consolidated  action  so  as 
to  join  both  claims.  Such  a  consolidation  of  the  action  is  not 
a  '^transfer  of  cases"  within  the  meaning  of  Rule  5  of  the  Court 
of  Common  Pleas  of  Philadelphia. 

Where  a  suit  has  been  brought  by  an  employee  against  his 
employer  to  recover  an  installment  of  wages  after  an  alleged 
wrongful  discharge,  an  adjudication  that  the  discharge  was  in 
fact  unlawful  in  such  suit,  is  res  adjudicata  as  to  that  ques- 
tion in  a  subsequent  suit  for  another  installment  of  wages. 

Where  a  contract  of  employment  contains  not  only  a  provi- 
sion for  the  payment  of  wages,  but  also  a  provision  for  the  pay- 
ment by  the  employer  to  the  employee  for  certain  personal 
property  of  the  plaintiff,  upon  the  termination  of  the  contract, 
a  suit  for  wages  for  an  alleged  wrongful  discharge  before  the 
contract  was  terminated  does  not  bar  the  plaintiff  from  bring- 
ing an  action  after  the  termination  of  the  contract  for  the 
money  due  him  for  the  personal  property. 

Where  a  servant  has  been  discharged  before  the  expiration 
of  his  term  of  employment  without  sufficient  excuse,  he  is 
nevertheless  hound  to  use  reasonable  efforts  to  obtain  employ- 
ment elsewhere ;  but  the  burden  of  showing  that  by  reasonable 
efforts  he  might  have  found  such  employment,  is  upon  the  de- 
fendant.    Speier  t,  I<oevuit  Ifavndry,  99. 
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3.  Damages — Appeals — Raising  questions  for  first  time  in 
appellate  court. 

In  an  action  by  an  employee  against  his  employer  to  recover 
for  services  rendered,  where  it  appears  that  under  the  contract 
of  employment  plaintiff  was  entitled  to  draw  fifty  dollars  per 
week  **for  traveling  and  living  expenses"  until  his  profits  ac- 
cumulated, and  the  case  was  tried  \^ithout  objection  by  the 
defendant  on  the  theory  that  the  provision  as  to  advances  was 
a  guaranty  as  to  a  minimum  sum  to  be  paid  to  plaintiff,  the 
defendant  cannot  in  the  appellate  court  for  the  first  time  claim 
that  such  provision  was  not  guaranty.  Bisl&ter  t.  Oueatlier 
Lumber  Co.»  113. 

4.  Insubordination — Discharge — Evidence. 

An  employee,  engaged  for  a  given  term,  to  charge  the  master 
with  liability  for  wrongful  discharge,  must  have  rendered  faith- 
ful service  and  have  so  conducted  himself  toward  his  fellow 
employees  and  others  who  are  brought  in  contact  with  him,  in 
a  manner  so  as  not  to  interfere  with  his  master's  business  or 
with  his  or  his  fellow  employees'  usefulness  in  the  proper  dis- 
charge of  their  duties. 

Where  the  evidence  sustaining  a  justification  for  discharge  is 
disputed,  the  question  of  justification  is  for  the  jury,  but  where 
the  facts  are  undisputed  or  admitted,  it  becomes  one  of  law  for 
the  court. 

A  master  is  not  compelled  to  keep  an  employee,  hired  for  a 
given  term,  in  his  service  until  the  master's  business  has  suf- 
fered pecuniary  loss,  where  the  employee  is  disobedient  and 
quarrelsome  with  coemployees. 

When  the  master  is  justified  in  believing  the  employee's  con- 
duct is  such  that  an  injury  or  loss  to  the  business  or  a  disor- 
ganization of  the  affairs  is  likely  to  follow  from  such  conduct 
if  it  is  permitted  to  continue,  the  master  is  warranted  in  dis- 
charging the  employee.    O'Neil  t.  8ol&neller,  196. 

5.  Negligence — Electric  current — Province  of  court  and  jury, 
WUttaker  t.  MoDonnell,  604. 

6.  Negligence — Operation  of  dumb  waiter — Province  of  court 
and  jury.    Jaross  t.  Stoughton,  618. 

7.  Safe  place  to  worJc — Case  for  jury — Evidence — Negligence 
— Railroads:    Collins  t.  P.  A  R.  R.  Co.,  371. 

8.  Safe  place  to  work — Varying  changes — Contributory  neg- 
ligence— Rish  of  employment — Negligence.  Clader  t,  Oange- 
were»  174. 
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1.  Constitutional  law — Special  legislation — Acts  of  June  i, 
1901,  and  March  U,  1909— Const.,  Article  III,  Section  7. 

Section  8  of  the  Mechanics'  Lien  Law  of  June  4, 1901,  P.  L. 
431,  amended  by  the  Act  of  March  24, 1909,  P.  L.  65,  requiring 
a  subcontractor  to  give  the  owner  notice  of  an  intention  to  file 
a  lien,  is  not  special  legislation  in  violation  of  Constitution, 
Article  III,  Section  7,  prohibiting  the  "changing  of  methods 
for  the  collection  of  debts  or  the  enforcement  of  judgments." 
BeatoA  T.  David  Bers  Diatilliitg  Co.,  412. 

2.  Discharge  of  contractor  from  work — Certificate  of  archi- 
iect — Waiver. 

Where  a  building  contract  provides  that  the  contractor  may 
be  dismissed  ui>on  a  certificate  from  the  architect  that  the  work 
was  not  being  prosecuted  with  promptness  and  diligence,  and  it 
appears  that  after  a  portion  of  the  work  had  been  completed, 
the  architect  certifies  to  the  owner  that  the  work  was  not  being 
prosecuted  with  promptness  and  diligence,  but  the  owner  per- 
mits the  contractor  to  continue  on  with  the  work  for  over  three 
months,  and  then  dismisses  him  without  any  further  certifi- 
cate from  the  architect,  the  dismissal  is  not  justified,  inasmuch 
as  the  certificate  predicated,  as  it  was,  upon  the  things  as  they 
existed  at  its  date,  could  not  avail  after  the  expiration  of  over 
three  months  thereafter.  Bnnoe  t,  Franklin  Odd  Fellows 
Hall  Ammu.,  594. 

3.  Materials  furnished  continuously — Acts  of  April  H,  1866^ 
P.  L.  2S8,  and  June  4, 1901,  Sec,  12,  P,  L.  431. 

Under  the  Acts  of  April  14,  1855,  P.  L.  238,  and  June  4, 
1901,  Sec.  12,  P.  L.  431,  the  right  to  file  a  mechanics'  lien  is 
not  defeated  by  the  fact  that  an  interval  of  over  two  months 
intervened  between  the  furnishing  of  the  first  portion  of  the 
materials  and  the  furnishing  of  the  last  portion,  if  it  appears 
that  there  was  such  continuity  in  the  furnishing  as  would 
prima  facie  tie  the  several  deliveries  from  the  first  to  the  last. 
Whether  the  material  is  furnished  under  one  or  more  contracts 
does  not  affect  the  right  to  file  the  lien,  inasmuch  as  the  12th 
Section  of  the  Act  of  June  4,  1901,  P.  L.  431,  provides  that  if 
the  labor  and  materials  be  furnished  continuously  '^e  claim- 
ant may  file  a  single  claim  though  furnished  under  more  than 
one  contract."    Fellieim  t.  Perry  Brewing  Go.,  561. 

4.  Notice  to  owner  hy  subcontractor — Acts  of  June  4,  1901, 
P.  L.  m,  and  March  2U,  1909,  P.  L.  65. 

Under  Section  8  of  the  Mechanics'  Lien  Law  of  June  4, 1901, 
P.  L.  431,  as  amended  by  the  Act  of  March  24,  1909,  P.  L.  65, 
requiring  a  notice  by  a  subcontractor  of  an  intention  to  file  a 
lien  to  set  forth  ''the  nature  of  the  labor  and  materials  fur- 
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nished,"  a  notice  that  the  claimant  has  "furnished  lumber  used 
in  the  construction  of  the  building,"  is  insufficient.  Beatoa  t. 
David  Bers  DistUlins  Co.,  412. 

MINES  AND  MINING. 

1.  Coal  lease — Option — Contract — Damages. 

The  owners  of  coal  land  executed  a  writing  by  which  they 
gave  to  other  persons  "the  option  to  lease  on  or  before  April  1, 
1912,  all  of  the  coal  underlying  the  land"  at  a  certain  rate  per 
ton  royalty.  The  lease  further  provided  that  "the  parties  of 
the  second  part  agree  to  bore  and  thoroughly  test  the  said  prop- 
erty within  six  months  from  the  date  hereof,  and  within  one 
year  erect  a  breaker."  The  tests  were  made  by  the  parties  of 
the  second  part  and  they  demanded  a  lease  from  the  owners 
before  the  expiration  of  the  year,  and  within  a  time  sufficient 
to  build  the  breaker.  The  lease  was  refused  without  any 
proper  reason,  and  the  owners  subsequently  leased  the  coal  to 
another  person  for  a  larger  royalty.  Held,  that  an  action 
would  lie  against  the  owners  for  a  breach  of  the  contract,  and 
that  they  were  liable  in  compensatory  damages  to  the  party 
injured.    Daley  t.  Reed,  507. 

2.  Unguarded  trestle — Negligence — Act  of  June  2,  1891,  P. 
L.  176 — Contributory  negligence.  MoOeeTer  t.  L,  V,  Goal 
Co.,  91. 

MISTAKES. 

1.  Affidavit  of  defense  —  Contracts  —  Sales.  Owem  M. 
Bmner  t.  Standard  Lumber  Oo«,  283. 

MOKTGAQES. 

1.  Payment — Principal  and  agent — Evidence. 

Where  a  x>erson  desiring  to  secure  a  loan  applies  to  an  at- 
torney and  the  latter  secures  the  money  through  the  agency  of 
another  attorney  acting  for  a  client,  who  becomes  the  mort- 
gagee, and  the  first  attorney  prepares  the  bond  and  mortgage 
and  is  paid  for  his  services  by  the  borrower,  the  latter,  if  he 
pays  interest  and  part  of  the  principal  to  such  attorney,  cannot 
escape  liability  to  the  mortgagee,  if  the  money  is  not  paid 
over  to  the  latter;  and  especially  is  this  the  case  if  the  mort- 
gage and  bond  are  in  the  possession  of  the  mortgagee  at  the 
time  of  such  payments,  and  the  mortgagor  makes  no  inquiry 
concerning  them.    Fiselier  t.  Hale,  204. 
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MUNICIPAL  CLAIMS. 

1.  Remedies — Action  of  assumpsit — Road  law. 

The  mere  filing  of  a  municipal  claim  for  an  assessment  for  a 
street  improvement  will  not  bar  the  municipality  from  proceed- 
ing by  an  action  of  assumpsit  for  the  collection  of  the  claim. 
Philadelpkia  t.  DeArmoAd*  436. 

MUNICIPAL  LAW. 

1.  Municipalities — Board  of  Health — Nuisance — Piggeries 
-^Injunction's quity— Acts  of  April  22,  IIH,  i  C.  £  B,  309; 
January  29, 1818,  P.  L,  38;  April  5, 18i9,  P.  L.  3Jfi^February 
2, 186i,  P.  L,  21;  March  16,  1855,  P.  L.  89;  June  1, 1885,  P. 
L.  37;  March  22, 1899,  P.  L.  U,  15;  April  12, 1899,  P.  L.  1,5— 
City  of  Philadelphia. 
,  A  court  of  equity  upon  an  application  for  an  injunction  to 

restrain  the  Board  of  Health  of  the  City  of  Philadelphia  from 
the  summary  abatement  of  a  piggery  which  the  board  has  ad- 
judged to  be  a  public  nuisance,  and  detrimental  to  the  public 
health,  will  decline  to  restrain  the  proposed  action  of  the  board, 
imless  it  is  made  to  appear  clearly  that  the  board  has  acted  in 
bad  faith,  or  has  transcended  its  jurisdiction. 

Under  Section  27  of  the  Act  of  January  29,  1818,  P.'  L.  38, 
entitled  ''An  act  to  establish  a  health  officer  and  to  secure  the 
city  and  port  of  Philadelphia  from  the  introduction  of  pesti- 
lential and  contagious  disease'*  and  later  legislation,  the  pres- 
ent board  of  health  of  Philadelphia  has  the  power  to  suppress 
a  piggery  obnoxious  to  the  public  health,  although  such  pig- 
gery is  situated  in  a  portion  of  the  city  not  included  within 
the  limits  of  the  old  city  of  Philadelphia,  the  District  of  North- 
em  Liberties— rMoyamensing,  Penn  and  Southwark. 

In  suppressing  such  a  piggery  it  is  not  necessary  for  the 
Board  of  Health  to  secure  a  search  warrant  prior  to  its  action, 
where  it  appears  that  the  character  of  the  piggery  is  well  known 
to  the  public  and  the  place  itself  has  been  visited  by  the  health 
officers. 

A  city,  by  ordinance,  may  prohibit  the  keeping  of  hogs  in  a 
section  which  theretofore  was  rural,  and  in  which  the  business 
of  raising  hogs  was  harmless,  but  by  reason  of  the  city's  pro- 
gressive growth  the  locality  has  been  changed  by  the  general 
municipal  development  so  that  the  vicinity  is  altered  from 
rural  to  built  up  conditions. 

Where  a  piggery  in  a  city  has  been  conducted  in  such  a  way 
as  to  develop  disease  producing  germs  in  masses  of  fermenting 
garbage  and  manure,  and  also  larva,  flies,  mosquitoes  and  other 
disease-bearing  insects,  it  will  be  suppressed,  and  it  is  imma- 
terial that  the  keeper  and  his  family  living  on  the  premises 
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have  been  healthy,  and  that  no  particular  disease  has  been  di- 
rectly traced  to  the  piggery.    Paris  t.  Philadelphia,  41. 

2.  Municipalities — Negligence  —  Defective  sidewalks  —  Evi- 
dence— Case  for  jury — Pleading^— Variance.  iPoati  t.  Phila- 
delphia, 428. 

8.  Municipalities — Parks  —  Pathway  in  park  —  Negligence. 
Sowere  t.  Philadelphia,  227. 

4.  Municipalities — Road  law — Change  of  grade — Tenant — 
Evidence.    Akers  t.  Philadelphia,  456. 

6.  Municipalities — Road  law — Paving  —  Original  paving  — 
Conversion  of  road  into  street — Intention — Evidence — Prov- 
ince of  court  and  jury.    Pottsville  t.  Jones,  180. 

6.  Municipalities — Sewers — Assessments — City  of  Philadel- 
phia—Acts of  April  3,  ISeJf,  P.  L.  SU,  and  March  27, 1866,  P. 
L.  791. 

Under  the  Acts  of  April  3,  1864,  P.  L.  324,  and  March  27, 
1865,  P.  L.  791,  the  City  of  Philadelphia  has  the  power  to 
enact  an  ordinance  requiring  a  sewer  frontage  charge  of  $1.50 
per  foot  to  be  paid  for  a  permit  to  connect  properties  with. a 
sewer  which  had  been  constructed  out  of  the  general  funds  of 
the  city  in  the  bed  of  a  street  which  had  been  placed  on  the  city 
plan,  but  not  opened  to  public  us  a.   Kilenllen  t.  Webster,  309. 

7.  Municipalities — Waters — Change  of  grade. 

In  an  action  of  trespass  against  a  city  to  recover  for  in- 
juries to  land  from  flooding,  resulting  from  the  alleged  negli- 
gent manner  in  which  the  city  raised  the  grade  of  a  city  lot 
and  of  an  alley,  in  the  erection  of  a  fire  engine  house  on  the 
city  lot,  a  verdict  and  judgment  for  plaintiff  will  be  sustained 
where  the  evidence  shows  that  the  city  diverted  water  from  its 
own  lot  and  unnecessarily  dammed  up  the  natural  course  of 
the  flow  of  water  in  the  alley,  and  cast  the  water  upon  the 
plaintiff's  property.    Bmsseman  ▼•  Torh  Citr*  542. 

8.  Negligence — Hole  in  sidewalk — Notice — Time.  Green  t. 
Philadelphia,  121. 

MUNICIPAL  LIENS. 

1.  Paving — Revival — Prosecution  to  judgment — Aei  of  May 
16,  1891,  P.  L.  69. 

Where  a  writ  of  scire  facias  is  issued  three  years  prior  to  the 
date  of  the  Act  of  May  16, 1891,  P.  L.  69,  to  revive  the  lien  of  a 
judgment  previously  obtained  on  a  municipal  claim  for  paving, 
but  such  writ  is  not  prosecuted  to  judgment  until  nearly  two 
and  one-half  years  after  the  passage  of  the  Act  of  1891,  the 
lien  of  the  judgment  on  the  municipal  claim  is  thereby  lost. 

There  is  nothing  in  the  Act  of  May  16,  1891,  P.  L.  69,  that 
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enlarges  or  broadens  the  use  of  an  alias  scire  facias  to  revive, 
or  has  the  e£Fect  of  converting  it  into  an  original  writ.  Philm- 
delpkia  T.  Kelly,  133. 

NEGLIGENCE. 

1.  Automobiles — Case  for  jury. 

In  an  action  to  recover  damages  for  injuries  to  an  automobile 
resulting  from  a  coUision  between  plaintiffs  and  defendant's 
cars,  the  case  is  for  the  jury  where  the  plaintiff  and  his  chauffeur 
substantially  testify  that  the  defendant's  car  was  not  under 
proper  control  and  that  it  was  on  the  wrong  side  of  the  road, 
although  such  testimony  is  strongly  contradicted  by  defendant 
and  two  witnesses.    Toder  ▼•  Bosworth,  480. 

2.  Auiomohiles — Collision — Case  for  jury. 

In  an  action  to  recover  damages  for  personal  injuries  sus- 
tained in  a  head-on  collision  between  two  automobiles,  the  case 
is  for  the  jury  where  the  testimony  of  the  plaintiff  and  his  wit- 
nesses, although  directly  contradicted  by  the  defendant  and  his 
witnesses,  was  in  effect  th^t  the  plaintiff  was  driving  his  car 
along  the  south  side  of  a  road,  which  was  the  right  side,  and  that 
defendant  approached  from  the  opposite  direction  on  the  same 
side  of  the  road  at  a  high  rate  of  speed,  and  ran  into  plaintiff's 
machine. 

The  mere  fact  that  a  person  was  running  an  automobile  on 
the  right  side  of  a  road  does  not  determine  the  presence  or  ab- 
sence of  negligence.  The  right  of  a  traveler  to  occupy  any 
part  of  a  road  is  not  absolute  and  continuously  exclusive  as  to 
others  lawfully  upon  the  highway ;  he  is  charged  with  the  duly 
of  exercising  ordinary  care  according  to  the  circinnstances. 

A  witness  in  an  automobile  accident  case  who  has  testified 
that  he  had  run  automobiles  thousands  of  miles  and  had  been 
in  several  races,  and  had  observed  several  accidents,  is  not 
qualified  as  an  expert  to  answer  a  question  as  follows :  "What 
would  be  the  result  in  reference  to  the  position  of  the  cars  if 
cars  approaching  each  other  in  the  manner  as  appears  in  the 
case  were  to  come  in  contact?" 

In  such  a  case  it  is  not  error  for  the  court  to  refuse  an  offer 
to  prove  that  twelve  hours  after  the  accident  happened,  a  wit- 
ness went  to  the  scene  of  the  accident  for  the  purpose  of  re- 
moving defendant's  car,  and  found  tracks  corresponding  to  the 
size  of  those  made  by  pla'intiff's  car,  and  which  led  across  from 
the  south  side  of  the  road  to  the  place  where  defendant's  car 
was  standing.  The  mere  circumstance  of  a  tire  on  a  much- 
traveled  highway  making  a  certain  track  that  may  have  been 
the  width  of  the  tires  of  plaintiff's  car,  is  not  sufficient  identi- 
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fication  to  send  such  evidence  to  the  jury.    Hoover  t.  Beioli- 
ard,  517. 

3.  Auiomohiles — Contributory  negligence — Case  for  jury. 
In  an  action  against  an  owner  of  an  automobile  by  a  motor- 
cyclist to  recover  damages  for  personal  injuries,  the  question  of 
defendant's  negligence  and  plaintiff's  contributory  negligence 
is  for  the  juiy,  where  the  evidence  tends  to  show  that  plaintiff 
turned  from  a  small  street  at  a  slow  pace  into  a  wide  street, 
and  keeping  on  the  proper  side  of  the  latter  street  for  a  dis- 
tance estimated  from  ten  to  twenty-five  feet  was  struck  on  the 
leg  by  the  front  wheel  and  fender  of  the  automobile,  that  the 
plaintiff  did  not  see  the  automobile  before  it  struck  him  as  his 
attention  was  fixed  on  children  playing  near,  and  that  the 
chauffeur  was  looking  away  from  plaintiff  '^across  the  street" 
although  it  was  not  shown  that  the  automqbile  was  run  at  an 
undue  rate  of  speed. 

Even  where  an  automobile  is  not  run  at  a  high  speed,  the 
chauffeur  may  be  guilty  of  n^ligence  through  incompetency, 
inattention  or  mistake  in  judgment.  Frloker  t,  Philadelphia 
B.  T.  Co.,  381. 

4.  Automobiles — Evidence — Speed — Signals — Trial  by  court 
without  a  jury — Municipal  CoUrt  of  Philadelphia, 

In  an  automobile  accident  case  tried  by  the  Municipal  Court 
of  Philadelphia  without  a  jury,  a  -general  finding  hi  defend- 
ant's favor  is  conclusive  on  appeal  where  the  plaintiff's  case  is 
based  wholly  upon  the  plaintiff's  oral  testimony,  and  she  testi- 
fies that  before  crossing  a  street  midway  between  two  inter- 
secting streets  (not  at  a  regular  crossing)  she  stopped,  looked 
and  listened,  and  did  not  see  any  vehicle  approaching;  that 
when  she  was  about  to  step  to  the  curb  on  the  opposite  side, 
the  defendant's  automobile  struck  her,  knocked  her  to  the 
ground,  and  dragged  her  twenty  or  twenty-five  feet,  and  that 
she  did  not  see  the  automobile  before  it  struck  her;  but  she 
does  not  testify  as  to  whether  she  looked  again  after  starting 
to  cross,  nor  as  to  the  speed  of  the  car,  nor  as  to  whether  the 
car  gave  any  warning  of  its  approach.    Foster  ▼•  Onrtio,  473. 

6.  Automobiles — License — Evidence. 

The  fact  that  an  automobile  was  operated  by  a  boy  who  had 
no  license,  will  not  prevent  the  owner  of  the  car  from  recover- 
ing damages  for  injuries  to  it  sustained  by  the  negligent  oper- 
ation of  another  automobile  on  a  public  highway. 

In  an  action  to  recover  damages  for  injuries  to  an  auto- 
mobile alleged  to  have  been  caused  by  the  automobile  of  the 
defendant  running  into  that  of  the  plaintiff  from  behind,  a 
verdict  and  judgment  for  the  plaintiff  will  be  sustained  where 
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the  evidence  for  the  plaintiff,  although  contradicted,  tended 
to  show  that  there  was  nothing  to  ohstruct  the  vision  of  the 
defendant's  chauffeur  prior  to  the  accident,  that  he  ran  his  car 
twenty  or  twenty-five  miles  an  hour,  that  plaintiff's  car  when 
struck  was  only  two  or  three  feet  from  the  right  side  of  a 
steep  embankment,  that  the  highway  at  the  point  was  of  ample 
width  to  enable  the  defendant's  car  to  pass  the  plaintiff's  car 
safely  if  the  slightest  care  had  been  used,  and  that  there  was 
no  obstruction  to  prevent  this  from  being  done. 

Where  the  t^tiraony  offered  by  the  plaintiff  in  a  n^ligence 
case  makes  out  a  prima  facie  case  by  showing  the  existence  of 
facts  from  which  an  inference  of  negligence  arises,  the  case  is 
necessarily  for  the  jury,  notwithstanding  that  the  great  pre- 
ponderance of  the  testimony  is  with  the  defendant.  Mollliem&j 
▼.  Baker,  385. 

6.  Automohiles — Testimony  as  to  insumnce — Evidence, 

In  an  action  to  recover  damages  for  injuries  to  an  automobile 
resulting  from  an  accident,  it  is  reversible  error  for  the  court 
to  permit  evidence  to  be  introduced  relating  to  the  defendant's 
insurance  in  a  liability  company. 

The  rule  permitting  the  introduction  of  the  whole  of  a  con- 
versation where  a  part  has  b^en  admitted  relates  to  relevant  con- 
versations but  not  to  all  of  the  matters  concerning  which  the 
witnesses  may.  have  talked.  SoraatoA  Gac  ft  Water  Oo«  t. 
Weston,  570. 

7.  Boroughs — Hole  in  sidewalk — Setting  back  of  building. 
Where  an  owner  of  a  building  abutting  on  a  sidewalk  sets 

back  the  building,  but  still  continues  to  use  the  i)ortion  of  the 
sidewalk  previously  covered  by  the  building  for  the  purpose  of 
displaying  goods,  and  the  municipality  does  not  by  ordinance, 
or  by  any  other  act  assume  control  of  such  space,  the  munici- 
pality cannot  be  held  liable  for  injuries  to  a  person  who  fell 
into  a  hole  in  the  space.    Onniiui  t.  Edwardflville  Boro.,  118. 

8.  Boroughs  —  Unguarded  wall  along  road  —  Contributory 
negligence. 

In  an  action  against  a  borough  to  recover  damages  for  per- 
sonal injuries,  and  for  injuries  to  a  horse  and  buggy  resulting 
from  a  fall  over  an  unguarded  wall  on  the  side  of  a  road,  the 
plaintiff  will  be  deemed  to  have  been  guilty  of  contributory 
negligence,  and  will  not  be  entitled  to  recover,  where  it  appears 
that  the  accident  happened  about  six  o'clock  on  the  evening 
of  a  day  late  in  June,  that  the  plaintiff  was  perfectly  familiar 
with  the  condition  of  the  road  and  that  the  wall  was  unguarded, 
that  just  prior  to  the  accident  he  had  passed  the  dangerous  part 
of  the  road,  but  a  severe  storm  arising  he  turned  back,  and 
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trusting  to  his  horse  to  select  the  traveled  part  of  the  road, 
reached  the  exposed  embankment  where  the  accident  happened. 
Stauffer  t.  Shenandoah  Bore,  178. 

9.  Master  and  servant — Electric  current — Province  of  court 
and  jury. 

In  an  action  by  an  employee  against  his  employers  to  recover 
damages  for  personal  injuries,  the  case  is  for  the  jury,  and  a 
verdict  and  judgment  for  plaintiff  will  be  sustained  where  it 
appears  that  plaintiff,  a  blind  man,  was  directed  by  the  defend- 
ant to  work  at  a  boom  of  a  derrick  used  in  unloading  wagons, 
that  the  derrick  was  operated  so  close  to  an  electric  line  that 
the  swaying  wires  came  in  contact  with  the  metallic  part  of 
the  boom  to  the  injury  of  the  plaintiff,  and  that  the  defendant 
had  knowledge  of  the  proximity  of  the  derrick  to  the  electric 
wire.    Whlttaher  ▼•  McDonnell,  604. 

10.  Master  and  servant — Operation  of  dumb-waiter — Prov- 
ince of  court  and  jury. 

In  an  action  by  a  servant  girl  against  her  employer,  a  hotel 
keeper,  to  recover  damages  for  personal  injuries,  the  defendant's 
negligence,  and  the  plaintiff's  contributory  negligence,  are 
questions  for  the  jury,  where  the  testimony  of  the  plaintiff, 
although  to  some  extent  self-contradictory,  tended  to  show  that 
while  she  was  in  the  act  of  placing  a  bowl  of  hot  soup  upon  a 
dumb-waiter  the  defendant  pulled  up  the  dumb-waiter  quickly 
and  without  warning,  and  the  soup  was  spilled  tipon  and 
scalded  her.    JaroM  ▼•  Stonshton,  618. 

11.  Master  and  servant  —  Safe  place  to  work — Varying 
changes — Contributory  negligence — Risk  of  employment, 

A  master  is  required  to  furnish  suitable  materials  to  con- 
struct a  runway  or  scaffolding  on  which  his  employee  is  re- 
quired to  work,  and  if  through  a  vice-principal  he  assumes  the 
work  of  constructing  it,  he  must  do  so  in  such  a  manner  as  to 
make  it  safe  for  those  who  work  about  it ;  but  where  he  has  once 
constructed  it,  and  the  workmen,  or  other  unauthorized  persons 
see  fit  to  make  changes  in  the  construction,  the  master  is  not 
bound  to  follow  up  these  various  changes. 

Where  an  employee  sees  an  obvious  and  dangerous  defect  in  a 
runway  on  which  he  is  obliged  to  work  and  calls  his  foreman's 
attention  to  it,  and  the  latter  says  that  he  will  see  it  fixed,  and 
the  employee  on  going  to  his  work  two  days  afterwards  sees 
that  nothing  has  been  done  to  remedy  the  defect,  but  neverthe- 
less resumes  his  work,  and  is  injured  by  reason  of  the  defect, 
he  will  be  held  to  assume  the  risk  and  cannot  recover  from 
his  employer  for  the  injuries  which  he  sustained.  Clader  t. 
Oansewere,  174, 
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12.  Mines  and  mining — Ungiuirded  trestle — Act  of  June  2, 
1891,  P.  L,  176 — Contributory  negligence, 

A  coal  company  which  failed  to  provide  a  guard  on  its  trestle 
in  violation  of  the  Act  of  June  2,  1891,  P.  L.  176,  will  not  be 
liable  for  the  death  of  a  workman  who  fell  over  the  unguarded 
side  of  the  trestle,  if  it  appears  that  the  deceased  went  upon 
the  trestle  without  being  required  to  do  so  in  the  discharge  of 
any  duty  at  the  time,  but  simply  to  gratify  his  own  curiosity. 
MoOeeTer  t.  L.  V.  Coal  Oo*,  91. 

13.  Municipalities — Defective  sidewalk — Evidence — Case  for 
jury — Pleading — Variance. 

In  an  action  against  a  mimicipality  to  recover  damages  for 
personal  injuries  suffered  by  a  fall  on  a  sidewalk,  a  verdict  for 
the  plaintiff  will  be  sustained  where  the  evidence  tends  to  show 
that  the  plaintiff  fell  into  a  hole  one  and  one-half  inches  deep 
and  ten  inches  square  in  a  pavement  constructed  of  concrete 
slabs,  that  she  had  no  knowledge  of  the  defect,  and  that  the 
hole  had  existed  for  a  long  period  before  the  accident.  In  such 
a  case  it  is  immaterial  that  a  witness  called  by  the  plaintiff 
testified  that  the  hole  was  about  three-quarters  of  an  inch  deep. 

In  an  action  to  recover  damages  for  injuries  sustained  by  a 
fall  on  a  sidewalk  there  is  no  fatal  variance  where  the  plaintiff's 
statement  charged  "a  hole"  as  being  the  defective  condition  of 
the  pavement,  and  the  proof  tends  to  show  "a  depression"  due 
to  construction.    Poati  t.  Philadelphia,  428. 

14.'  Municipalities — Hole  in  sidewalk — Notice — Time. 

In  an  action  against  a  city  to  recover  damages  for  personal 
injuries  sustained  by  a  woman  who  fell  into  a  coal  hole  in  a 
sidewalk,  no  recovery  can  be  had  where  the  testimony  offered  by 
the  plaintiff  shows  that  the  cover  for  the  hole  was  too  small  and 
would  sometimes  tilt,  but  that  the  defect  was  one  that  could 
only  be  observed  by  a  very  close  examination. 

To  charge  a  municipality  with  constructive  notice  the  defect 
must  be  apparent  by  a  reasonable  inspection,  and  a  reasonable 
time  must  elapse  before  the  city  can  be  charged  with  notice, 
but  where  the  defect  can  only  be  noticed  by  a  close  inspection, 
the  length  of  time  it  has  existed  becomes  immaterial.  Green  t. 
PhUadelphia,  1^1. 

15.  Municipalities — Parks — Pathway  in  park. 

A  mimicipality  is  not  responsible  for  injuries  sustained  by 
a  pedestrian  from  a  fall  in  a  defective  pathway  in  a  public  park 
owned  by  the  city,  where  it  appears  that  the  pathway  had  not 
been  constructed  by  the  city  for  the  use  of  the  public,  but  had 
been  worn  in  the  grass  by  certain  railroad  employees  as  a 
short  cut  to  their  work,  with  nothing  on  the  ground  to  lead 
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any  one  to  believe  that  the  pathway  had  been  constructed  for 
public  use. 

Where  a  person  walks  along  such  pathway  in  the  night  time, 
when  it  is  very  dark,  without  any  knowledge  of  the  path  from 
previous  use  of  it,  and  falls  over  a  bank  at  the  edge,  he  is  guilty 
of  contributory  negligence,  and  especially  is  this  the  case  where 
a  regular,  but  longer  path,  would  have  taken  the  person  injured 
to  his  destination.    Sower*  ▼.  Pliiladelphia,  227. 

16.  Permissive  pathway — Hole  in  path — Steam  pipe  under 
path. 

In  an  action  against  a  manufacturing  company  to  recover 
damages  for  personal  injuries,  the  evidence  showed  that  at  the 
time  of  the  accident  the  plaintiff  was  using  a  permissive  path- 
way on  the  right  of  way  and  along  the  tracks  of  a  railroad  com 
pany.  The  defendant  by  permission  of  the  railroad  company 
had  laid  two  lines  of  pipes  at  a  depth  of  four  feet  under  the 
tracks  and  permissive  pathway  at  right  angles  to  the  tracks  and 
path.  These  pipes  were  four  feet  six  inches  in  diameter  and 
were  a  considerable  distance  apart  They  were  used  as  dis- 
charge pipes  for  exhaust  steam  and  water  condensed  from 
steam,  and  emptied  into  a  marsh  a  short  distance  from  the 
pathway.  The  plaintiff  passed  over  the  pathway  at  four  o'clock 
in  the  afternoon  and  found  no  signs  of  any  break  or  hole.  He 
returned  at  eleven  o'clock  in  the  evening,  when,  as  he  stated, 
he  fell  into  a  hole,  sprained  his  ankle  and  scalded  his  leg.  Six 
weeks  after  the  accident  he  went  back  to  the  path  for  the  first 
time  and  located  the  hole  into  which,  he  stated,  he  fell  at  two 
feet  from  the  tracks  and  at  a  point  about  forty  feet  away  from 
the  pipes.  There  was  evidence  that  the  defendant  made  a  hole 
two  or  three  days  after  the  accident  and,  from  this  work,  it 
appeared  that  the  ground  around  the  pipes  was  firm.  Held, 
(1)  that  the  evidence  was  insufficient  to  show  that  the  accident 
occurred  on  the  pathway  at  a  place  within  the  path  under 
which  the  pipes  ran,  or  at  a  place  that  might  be  affected  by  their 
defective  condition;  (2)  that  even  if  the  accident  had  oc- 
curred in  such  manner  as  the  plaintiff  aUeged,  the  defendant 
was  not  bound  by  constructive  notice  of  any  break  in  the  path 
occurring  in  the  short  interval  between  four  o'clock  and  eleven 
o'clock ;  (3)  that  the  use  made  of  the  pipes  by  the  defendant 
was  not  inherently  dangerous. 

Generally  the  owner  is  not  boimd  to  know  of  the  defect  in  a 
highway  the  moment  it  occurs,  but  if  by  a  reasonable  inspec- 
tion the  defect  could  have  been  ascertained,  or  from  the  kind 
of  materials  used  and  the  place  where  used  the  defect  is  one 
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that  a  prudent  person  should  have  known  was  likely  to  result, 
the  question  of  notice  is  then  for  the  jury. 

Persons  who  have  laid  properly  constructed  steam  pipes  at  a 
depth  of  four  feet  under  a  permissive  highway  are  not  hound 
by  constructive  notice  the  moment  ^  defect  in  the  pip^  occurs. 
Trasohine  ▼•  Fayette  Manf  s*  Co.,  124. 

17.  Railroads — A  ccident  at  station — Loiterer, 

In  an  action  against  a  railroad  company  to  recover  damages 
for  personal  injuries  the  case  is  for  the  jury  where  there  was 
evidence  that  the  plaintiff  entered  a  station  of  the  defendant 
company  not  as  a  passenger  or  as  intending  to  become  a  pas- 
senger, but  for  the  purpose  of  making  a  purchase  at  a  news- 
stand, that  he  was  injured  by  the  fall  of  a  stepladder  on  which 
an  employee  of  the  company  was  standing  while  engaged  in 
cleaning  a  ceiling,  and  the  testimony  of  plaintiff's  witnesses 
tended  to  show  that  the  fall  of  the  ladder  was  caused  by  the 
negligent  act  of  the  employee,  and  the  testimony  of  the  wit- 
nesses for  the  defendant  tended  to  show  that  the  fall  of  the 
ladder  was  caused  by  the  plaintiff  negligently  backing  against 
it. 

In  such  case  the  question  whether  the  plaintiff  was  merely  a 
loiterer  after  he  had  made  his  purchase,  is  for  the  jury  where 
the  testimony  would  warrant  a  finding  that  the  plaintiff  re- 
mained standing  near  the  door  of  the  station  reading  a  news^ 
paper  while  awaiting  the  arrival  of  a  street  car.  It  is  error, 
however,  for  the  court  to  charge,  that  if  the  plaintiff  did  not 
come  in  contact  with  the  ladder  until  it  fell  upon  him  then  there 
was  negligence  on  the  part  of  the  defendant,  inasmuch  as  such 
an  instruction  ignored  the  question  as  to  whether  the  plaintiff 
was  a  mere  loiterer  at  the  time  he  was  injured,  and  also  ignored 
the  burden  upon  the  plaintiff  to  establish  the  negligence  of  the 
defendant.    Drammond  ▼•  Peiuuu  B.  B.  Co.,  445. 

18.  Railroads — Master  and  servant — Safe  place  to  worh — 
Case  for  jury — Evidence. 

In  an  action  by  an  employee  against  a  railroad  company  to  re- 
cover damages  for  personal  injuries,  the  case  is  for  the  jury, 
where  it  appears  that  the  plaintiff  was  injured,  while  at  work 
loading  a  car,  by  a  crate  falling  from  a  truck  upon  him,  and  he 
testifies  that  the  wheel  of  the  truck  went  into  a  hole  in  the 
floor  and  upset  the  crate  upon  him,  that  the  hole  had  existed 
for  some  time,  and  was  known  to  the  defendant's  foreman, 
that  it  was  usually  covered  with  an  iron  plate,  but  not  so  at 
the  time  of  the  accident,  and  the  plaintiff  although  he  did  not 
actually  see  the  wheel  go  into  the  hole,  felt  the  jar  just  before  * 
the  crate  fell  upon  him. 
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In  such  a  case  the  danger  to  the  plaintiff  was  not  so  obvious 
and  imminent  that  it  oould  be  said  as  a  matter  of  law  that  he 
assumed  the  risk  of  the  possibility  of  the  hole  becoming  un- 
covered, and  the  wheel  of  the  truck  slipping  into  it. 

If  a  plaintiff's  testimony  in  an  accident  case  makes  out  a 
clear  case,  the  contradictory  testimony  of  another  witness, 
though  called  by  the  plaintiff,  will  not  as  a  matter  of  law  de- 
stroy it    ColliiM  ▼.  P.  A  B.  B.  Co.,  371. 

19.  Railroads — Passenger — Ejection  from  train — Evidence, 
In  an  action  by  a  husband  and  wife  against  a  railroad  com- 
pany to  recover  damages  for  the  alleged  wrongful  ejection  of 
the  plaintiffs  from  a  train  with  resulting  injury  to  the  wife 
from  a  fall,  where  plaintiffs  testify  that  they  offered  to  pay  the 
conductor  their  fares,  and  that  he  refused  to  accept  them  it  is 
reversible  error  to  refuse  to  permit  the  brakeman  acting  as  an 
assistant  conductor,  and  who  collected  the  fares  in  the  car 
where  the  plaintiffs  were  passengers,  to  testify  that  no  persons 
in  the  car  in  question  had  offered  to  pay  fares  as  described  by 
the  plaintiffs. 

In  such  a  case  it  is  also  reversible  error  to  refuse  to  permit  a 
witness  for  the  defendant  to  testify  that  she  was  present  at  the 
station  where  the  plaintiffs  were  ejected,  and  that  she  observed 
the  passengers  getting  off  the  train,  and  did  not  see  any  one 
fall.    Carney  ▼•  Penna.  B.  B.  Co.,  138. 

20.  Street  railways — Collision  of  automobile  and  car — Con- 
tributory negligence — Case  for  jury. 

Where  an  automobile  stalls  upon  a  street  car  track  as  a  re- 
sult of  the  unexpected  failure  of  its  engine,  at  a  point  where 
the  motorman  of  a  street  car  two  hundred  and  fifty  feet  away 
has  a  full  view  of  the  automobile,  and  it  appears  that  while  the 
chauffeur  was  trying  to  start  his  engine,  remaining  in  the 
automobile,  the  motorman  so  operated  his  car  as  to  run  into 
the  automobile,  the  question  of  the  motorman's  negligence  and 
the  chauffeur's  contributory  negligence  is  for  the  jury.  Mead 
▼•  Cent.  Penna.  Traotion  Co.,  76. 

21.  Street  railway  companies  —  Injuries  to  pedestrians  at 
street  crossing — Stopping  of  car — Far  side  and  near  side. 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  i)ersonal  injuries  sustained  by  a  pedestrian,  a 
woman,  while  crossing  the  tracks  of  the  railway,  at  the  far  side 
of  a  crossing,  the  case  is  for  the  juiy  where  it  appears  that  the 
car  usually  stopped  on  the  near  side,  that  under  an  ordinance 
it  was  required  to  slow  up ;  that  "slowing  up*'  meant  stopping 
if  there  was  any  one  waiting  to  get  on  the  car;  that  at  the 
time  the  plaintiff  took  her  last  look  at  the  car  before  entering 

Vol.  Lxra — 43 


Digitized  by  VjOOQIC 


674  INDEX. 

NEGLIGENCE--con«ntteJ. 

upon  the  track  upon  which  the  car  was  approaching,  it  was  ten 
yards  heyond  the  near  crossing  where  she  saw  a  man  standing 
and  signalling  for  the  car  to  stop;  that  the  car  did  not  stop 
or  ^low  up  but  went  three  times  its  own  length  beyond  the 
place  where  it  struck  plaintiff,  before  it  was  stopped.  W^lak 
▼•  Philadelphia  B.  T.  Co^  143. 
22.  Street  railway  companie$ — Trespassing  horse — Nonsuit. 
Where  a  horse  is  killed  by  an  electric  car  while  trespassing  on 
the  private  right  of  way  of  a  street  railway  company,  there 
can  be  no  recovery  from  the  company  for  its  loss,  where  there 
is  no  evidence  to  show  how  the  animal  got  to  the  place  where 
he  was  killed,  or  to  show  that  he  was  run  into  as  the  result  of 
any  wilfulness  or  recklessness  of  the  employee  of  the  company 
operating  the  car.   Horme  ▼•  West  Chester  St.  Rj.  Co.,  362. 

NEW  TRIALS. 

1.  Refusal  of  new  trial  —  Appeals  —  Review.  Keaaey  ▼. 
Barry,  201. 

NONSUITS. 

1.  Negligence — Street  railway  companies — Trespassing  horse. 
Home  T.  West  Chester  Sh  By.  Co.,  362. 

2.  Second  suit  after  nonsuit — Payment  of  costs — Practice, 
C.  P.    Murphy  t.  Taylor,  85. 

NOTICE. 

1.  Time  —  Negligence  —  Municipalities  —  Hole  in  sidewalk. 
Gh-eem  t.  Philadelphia,  121. 

NUISANCE. 

1.  Piggeries — Injunction — Equity — Acts  of  April  22,  179Jf, 
J^C.&B.  S09;  January  29, 1818,  P.  L.  38;  April  6,  ISJfi,  P.  L. 
S46;  February  2,  186^,  P.  L.  21;  March  16,  1856,  P.  L.  89; 
June  1, 1885,  P.  L.  37;  March  22, 1899,  P.  L.  U,  15,  and  April 
12,  1899,  P.  L.  Ji5—Ciiy  of  Philadelphior-'Municipdlities^ 
Board  of  health.    Paris  t.  Philadelphia,  41. 

OPTIONS. 

1.  Mines  and  mining  —  Coal  lease  —  Contract  —  Damages. 
Daley  t.  Beed,  507. 

PARKS. 

1.  Pathway  in  parh — Negligence — Municipalities.  Sewers 
T.  Philadelphia,  227. 
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PAKTIES. 

1.  Corporations — Suit  against  individual — Contract,  Mld- 
dl«tom  T.  HoffmattL,  396. 

2.  Death  of  party — Substitution  of  executor — Appearance 
by  attorney — Practice,  C.  P.    Taylor  t.  Siers,  564. 

3.  Principal  and  surety — Set-off — Counterclaim  —  Guaranty 
— Contract — Later  instrument,  WestiiMElMiiiM  E.  A  M.  Co. 
▼•  Wilson,  294. 

PAKTITION. 

1.  Appeal  —  Interlocutory  order  —  Decree  awarding  inquest, 
Pierce's  Estate,  601. 

PAETNERSHIP. 

1.  Participation  in  profits — Intention, 

A  mere  participation  in  the  profits  of  a  business  will  not 
make  the  parties  partners,  inter  sese,  whatever  it  may  do  to 
third  persons  unless  th^  so  intend. 

In  an  action  of  assumpsit  based  upon  an  agreement  in  writing 
signed  by  the  defendant  alone,  it  appeared  that  defendant 
agreed  in  the  writing  to  pay  to  plaintiff  the  sum  of  thirteen 
hundred  dollars,  subject  to  three  conditions :  (1)  that  in  lieu 
of  interest  defendant  should  pay  forty  per  cent,  of  the  profits 
earned  in  his  business  provided  the  profits  exceeded  twenty- 
five  hundred  dollars;  (2)  that  if  less  than  twenty-five  hundred 
was  earned  the  promise  to  pay  would  be  renewed  for  another 
year  on  the  same  terms;  and  (3)  that  if  the  business  showed 
a  loss,  plaintiff  was  to  accept  another  promise  to  pay  thirteen 
hundred  dollars  less  fifteen  per  cent,  under  the  same  terms  for 
another  year.  The  action  was  brought  after  the  end  of  the 
second  year  for  thirteen  hundred  dollars  less  fifteen  per  cent., 
the  business  having  resulted  in  a  loss.  Held,  (1)  that  there  was 
no  partnership  between  the  parties  inter  sese;  (2)  that  there 
was  no  obligation  by  the  plaintiff  to  wait  longer  than  a  period 
of  two  years ;  (3)  that  the  plaintiff  was  entitled  to  recover  the 
amount  claimed  in  the  suit.    Strauss  t.  Mendelsoba,  504. 

PASSENGERS. 

1.  Ejection  from  train — Evidence — Negligence  —  Railroads, 
Carmey  ▼•  Pemsa.  B.  B.  Co.,  138. 

PAYMENTS. 

1.  Guaranty  of  payment — Building  operation — Contract. 
IncL  Briok  Sellii&s  Co.  ▼•  Cent.  T.  A  S.  Co.,  219. 

2.  Mortgage — Principal  and  agent — Evidence.  Plseher  t* 
Hale,  204. 
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PEDESTRIANS. 

1.  Injuries  to  pedestrians  at  street  crossing — Stopping  of  car 
— Far  side  and  near  side — Negligence — Street  railway  qom- 
panies,    Welmh  ▼•  PhiladelpHia  B.  T.  Co.,  143. 

PHILADELPHIA. 

1.  Municipalities — Board  of  Health — Nuisance — Piggeries — 
Injunction's quity— Acts  of  April  22,  1794,  4  C.  di  B.  S09; 
January  29, 1818,  P.  L.  88;  April  5, 1849,  P.  L,  346;  February 
2, 1864,  P.  L.  21;  March  16, 1856,  P.  L.  89;  June  1, 1886,  P.  i. 
S7;  March  22, 1899,  P.  L.  IJf,  16,  and  April  12, 1899,  P.  L.  46. 
Parii  ▼•  Philadelphia,  41. 

2.  Municipalities — Sewers — Assessments — Acts  of  April  S, 
1864,  P.  L.  824,  and  March  27,  1866,  P.  L.  791.  Kilimllen  ▼. 
Webster,  309. 

PHOTOGRAPHS. 

f 

1.  Identification  of  locality — Evidence,  Carmey  ▼•  Penaa. 
B.  B.  Co.,  138. 

PIGGERIES. 

1.  Municipalities — Board  of  Health — Nuisance — Injunction 
—Equity— Acts  of  April  22, 1794, 4C.dk  B.  309;  January  29, 
1818,  P.  L.  38;  April  6, 1849,  P.  L.  346;  February  2, 1864,  P- 
L,  21;  March  16,  1866,  P.  L.  89;  June  1,  1886,  P.  L.  37; 
March  22, 1899,  P.  L.  14, 16;  April  12, 1899,  P.  L.  46--City  of 
Philadelphia.    Paris  t.  Philadelphia,  41. 

PIPE  LINES. 

1.  4-9f^6^^f^t  with  owner — Revocation  of  agreement — Emi' 
nent  domain — Natural  gas  company — Deed.  Amer*  Hat.  Gas 
Co.  T.  ETaiis,  162. 

PLEADINGS. 

1.  Affidavit  of  defense — Affidavit  by  agent — Insurance — Fire 
insurance.    CHordano  t.  St.  Paul  F.  A  M.  Ins.  Co.,  233. 

2.  Habeas  corpus — Superior  Court — Jurisdiction — Autrefois 
acquit.    Com.  t.  Veley*  489. 

3.  Negligence; — Municipalities  —  Defective  sidewalk --^  Evi- 
dence— Case  for  jury — Variance.   Ponti  t.  Philadelphia,  428. 

4.  Statute  of  limitations — Practice,  C.  P. — Second  suit  after 
nonsuit — Payment  of  costs.    Murphy  ▼•  Taylor,  85. 

POOR  LAW. 

1.  Contract — Furnishing  "Pasteur  Treatment"  —  Authority 
of  directors. 
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The  overseers  of  a  poor  district  have  authority  to  enter  into 
a  contract  to  secure  the  'Tasteur  Treatment"  for  residents  of 
the  poor  district  who  had  been  bitten  by  a  mad  dog,  and  in  an 
action  against  the  district  to  recover  the  price  of  such  treat- 
ment, the  plaintiff  is  not  obliged  to  furnish  affirmative  proof 
that  the  persons  to  whom  the  treatment  was  administered  were 
indigent  persons.  The  overseers  will  be  presumed  to  have  acted 
within  the  scope  of  their  power,  and  if  they  have  furnished 
treatment  to  persons  not  entitled  to  it,  they  are  answerable  for  a 
breach  of  duty  to  the  district  which  they  officially  represent. 
AlezABder  t.  Zerbe  Twp*  Poor  INst.,  856. 
2.  Insane  poor — Liability  of  poor  district — Settlement, 
An  order  imposing  the  cost  of  support  of  an  indigent  insane 
person  in  the  State  hospital  for  the  insane  on  a  particular  i)oor 
district  will  be  set  aside  where  there  is  nothing  in  the  proceed- 
•  ings  to  disclose  that  the  insane  person  ever  had  a  legal  settle^ 
ment  in  the  poor  district  charged,  or  that  she  was  actually  in 
that  district  when  her  disability  began,  or  that  she  was  in  the 
district  when  the  proceedings  were  instituted,  or  that  she  was 
a  poor  person  when  she  resided  in  the  district  sixteen  years  be- 
fore the  proceedings  were  instituted.    Bobins's  Case,  107. 

PRACTICE,  C.  P. 

1.  Affidavit  of  defense — Affidavit  by  agent — Insurance — Fire 
insurance — Pleadings.  CHordAno  ▼•  St.  PaiQ  F.  A  M.  Ins. 
Co.,  233. 

2.  Affidavit  of  defense — Affidavit  by  representative  of  corpo- 
ration— Rule  of  court. 

Where  a  rule  of  court  provides  that  where  a  defendant  is  a 
corporation  the  affidavit  of  defense  **may  be  made  by  the  prin- 
cipal officer,  or  any  agent,  or  employee  having  knowledge  of  the 
necessary  facts,"  an  affidavit  is  insufficient  which  merely  avers 
that  deponent  ^'special  agent  of  the  above  named  defendant, 
having  knowledge  of  the  necessary  facts  hereinafter  set  forth," 
and  concludes,  "as  to  such  of  the  facts  as  are  hereinabove 
stated,  and  of  which  the  affiant  has  been  informed,  he  verily 
believes  the  same  to  be  true,  and  expects  to  be  able  to  prove  the 
same  upon  the  trial  of  this  case." 

Such  an  affidavit  is  Insufficient  because  the  deponent  does  not 
aver  that  he  is  an  officer  of  the  association,  or  define  the  scope 
of  his  agency,  or  give  any  reason  why  it  was  not  made  by  an 
officer  of  the  company;  and  because  he  fails  to  specify  what 
facts  were  of  his  own  knowledge,  and  what  are  from  informa- 
tion, and  does  not  state  what  knowledge  or  opportunities  for 
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knowledge  he  had  of  the  matters  set  up.    OalaaheTskr  t.  Cam- 
den Fire  Ins,  Co*,  511. 

8.  Affidavit  of  defense — Conditional  subscription — Corpora- 
tions— Stock  subscription — Suit  by  receiver.  KraaMr  t.  Ham- 
tOtmr,  211. 

4.  Affidavit  of  defense — Contract — Sale. 

In  an  action  to  recover  the  price  of  certain  brush  fronts  for 
vacuum  cleaners  of  a  special  design  and  pattern,  which  were  to 
be  manufactured  under  an  oral  contract  according  to  a  model 
and  blue  prints,  where  plaintiffs  aver  that  the  brushes  were 
practically  completed  when  the  defendant  ordered  them  to  sus- 
pend work,  an  affidavit  of  defense  is  sufficient  which  denies  that 
any  order  to  stop  work  had  been  given  and  avers  that  a  sample 
brush  had  been  requested  >and  been  promised,  but  that  later 
plaintiffs  advised  the  defendant  that  they  were  too  busy  on 
other  work,  and  would  not  bother  with  the  brushes*  Hasstr^m 
T*  Ezoeleior  Brum  Works,  419. 

6.  Affidavit  of  defense— Contract — Sales — Mistake. 

In  an  action  to  recover  the  price  of  lumber,  an  affidavit  of 
defense  is  insufficient  which  merely  alleges  that  the  price 
quoted  for  the  lumber  and  referred  to  in  the  correspondence 
$26  per  thousand,  was  a  mistake,  and  should  have  been  $36 
instead,  and  that  plaintiff  knew  that  the  defendant  had  made  a 
mistake.  In  such  a  case  the  affidavit  should  disclose  such 
equitable  grounds  as  would  relieve  the  defendant  of  the  written 
order  and  narrate  such  facts  as  would  bring  knowledge  of  the 
mistake  to  the  plaintiff,  or  at  least  sustain  an  inference  to  that 
effect.    Owen  M.  Bnaner  Co.  t.  Standard  Iina^ber  Co.,  283. 

6.  Affidavit  of  defense — Landlord  and  tenant — Eviction — Re- 
pairs— Extraordinary  repairs.    OroMman  t.  MeMakon,  191. 

7.  Certifying  order  into  Common  Pleas — Striking  off  judg- 
ment— Act  of  May  8, 1901  P.  L.  US — Husband  and  wife — Order 
of  support — Judgment.    Com.  t.  Owens,  111. 

8.  Demurrer — Judgment  for  want  of  an  affidavit  of  defense — 
appeals. 

Where  in  an  action  of  assumpsit  a  demurrer  to  the  state- 
ment is  overruled,  and  the  defendant  takes  no  further  step,  but 
permits  judgment  to  be  entered  against  him  for  want  of  an 
affidavit  of  defense,  he  may  after  the  entry  of  such  final  judg- 
ment, take  an  appeal  and  assign  as  error  the  order  overruling 
the  demurrer.    MeFarland-Meade  Co.  t.  Doak,  27. 

9.  Discharging  rule  to  open  judgment — Duty  of  lower  court 
to  file  opinion. 

On  discharging  a  rule  to  open  a  judgment  entered  upon  a 
mortgage  bond,  it  is  the  duty  of  the  lower  court  to  file  an 
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opinion  stating  the  reasons  for  its  action.    FlMher  t,  Hal«, 
204. 

10.  Insurance — Fire  insurance — Affidavit  of  defense — Affi' 
davit  of  stranger.    Teier  t.  Hanover  Fire  Ins,  Co*,  258. 

11.  Justice  of  the  peace — Appeals — Time.  Belmont  8*  A  E. 
Co.  T.  EdeUon,  325. 

12.  Parties — Death  of  party — Substitution  of  executor — Ap- 
pearance hy  attorney. 

Where  two  persons  are  sued  as  partners  and  one  of  them  dies, 
and  the  executor  of  the  deceased  is  substituted  as  a  party  of 
record,  and  at  the  trial  the  attorney  who  had  entered  an  appear- 
ance for  the  two  partners  appeared  for  the  surviving  partner 
and  the  estate  of  the  deceased  partner,  and  a  verdict  is  rendered 
in  favor  of  the  plaintiff,  it  is  reversible  error  for  the  court  to 
enter  judgment  n.  o.  v.  for  the  executor  of  the  deceased  partner 
on  the  ground  that  he  had  not  been  served  with  process. 

After  an  appearance  in  a  trial  on  the  merits  the  plaintiff 
ought  not  to  be  deprived  of  the  result  on  the  theory  that  the  de- 
fendant was  not  regularly  in  court,  without  some  evidence  from 
the  latter  that  the  attorney  assuming  to  represent  him  was  not 
authorized  so  to  do.    Taylor  ▼•  Sierea,  564. 

13.  Second  suit  after  nonsuit — Payment  of  costs. 

Where  after  a  nonsuit  has  been  entered  the  plaintiff  brings  a 
second  action  against  the  same  defendant  for  the  same  cause, 
within  a  reasonable  time,  the  court  will  stay  the  proceedings 
until  the  costs  of  the  first  suit  are  paid ;  but  the  proceedings  will 
not  be  quashed.    MnrpHy  ▼•  Taylor,  85. 

14.  Trial — Comment  of  counsel. 

Where  an  aff davit  of  defense  has  not  been  placed  in  evidence, 
an  alleged  impropriety  in  the  manner  in  which  it  was  prepared, 
is  not  a  legitimate  subject  of  comment  by  counsel.  Allen  I.  A 
8*  Co.  T.  ProTident  I.  Jfe  S«  Co.,  459. 

PRACTICE,  M.  C. 

1.  Municipal  Court  of  Philadelphia  —  Appeals  —  Review  — 
Trial  hy  court  without  a  jury,  Beekf ord  ▼•  BoTlew  Pnb.  Jfe 
Pts.  Co.,  116. 

2.  Negligence — Automobiles — Evidence — Speed — Signals  — 
Trial  by  court  without  a  jury.    Foster  ▼.  Cnrtia,  473. 

PRACTICE,  SUPERIOR  COURT. 

1.  Review  by  Superior  Court — Public  Service  Commission — 
Appeals— Acts  of  July  26, 1913,  P,  L.  1874,  and  June  S,  1916, 
P.  L.  779.  Monnt  Union  Boro.  ▼•  Monnt  Union  Water  Co.* 
337. 
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1.  Assignments  of  error — Appeals.    Speier  ▼.  Itoenst  Lav 
dry,  99. 

2.  Paper  hooks — Printing  of  evidence — Suppression  of  rec- 
ord. 

Where  a  case  is  tried  twice,  and  after  the  second  trial  an 
appeal  is  taken  in  which  the  assignments  of  error  relate  wholly 
to  what  occurred  at  the  second  trial,  the  fact  that  the  appellant 
prints  in  the  appendix  of  his  paper  hook  the  evidence  taken  at 
the  first  trial,  is  no  ground  for  suppressing  the  record  as  violat- 
ing Rule  17,  Par.  10,  of  the  Superior  Court  Rules.  WestiiME- 
Hoiuie  E.  A  M.  Co.  t.  Wilson,  294. 

PRESUMPTIONS. 

1.  Presumption  of  innocence — Reasonable  doubt — Corroh- 
oration  of  defendant — Criminal  law — Receiving  stolen  goods — 
Evidence — Search  warrant.    Com*  t*  Holsate,  246. 

PRINCIPAL  AND  AGENT. 

1.  Affidavit  by  agent — Affidavit  of  defense — Insurance — Fire 
insurance — Pleadings.  CHordaao  ▼.  St.  Paul  F.  A  M.  Ins.  Co., 
233. 

2.  Contract — Sales — Subject  to  approval — Oral  agreement — 
Evidence.    Ontoanlt  AdTertlsins  Co.  t.  Bitol&ey,  597. 

3.  Criminal  law — Embezzlement — Act  of  March  SI,  1860, 
Sec.  lU,  P.  L.  S82— Indictment.    Com.  t.  Lettieri,  532. 

4.  Evidence — Mortgage — Payment.    FisoHor  t.  Halo,  204. 

PRINCIPAL  AND  SURETY. 

1.  Evidence — Province  of  court  and  jury—rContract — Alter- 
ation of  written  instrument — Bond.  Allen  I.  Jfe  S.  Co.  t.  PtotI- 
dent  I.  A  S.  Co.,  459. 

2.  Guaranty — Contract — Later  instrument. 

Although  a  surety  is  usually  hound  with  his  principal  in  the 
same  instrument  at  the  same  time,  and  on  the  same  consider- 
ation, there  is  nothing  in  law  which  prevents  one  from  be- 
coming bound  as  surety  in  a  separate  instrument  executed  at 
a  later  time  either  under  seal,  or  upon  a  new  consideration, 
and  there  is  nothing  in  reason  for  giving  to  these  circumstances 
the  effect  of  converting  a  clearly  expressed  engagement  to  pay 
the  debt  when  due,  if  the  principal  debtor  does  not  enter  into  a 
mere  engagement  to  pay  in  default  of  solvency  in  the  debtpr. 

Where  a  person  executes  a  writing  under  seal  in  which  he  re- 
cites that  **for  a  valuable  consideration,  the  receipt  of  Vhich 
is  hereby  acknowledged'*  he  hereby  guarantees  ''payment  of  the 
amount  specified  in  a  certain  order*'  placed  by  a  certain  eor- 
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poration  on  a  prior  date  specified  "in  accordance  with  the 
terms  and  conditions  recited  therein,"  and  the  order  specifies 
the  time  of  payment,  the  obligation  so  signed  will  be  construed 
as  a  contract  of  suretyship,  and  not  a  contract  of  guaranty. 
WeatinsHoiue  XL  A  M.  Oo.  ▼•  Wilson,  294. 

3.  Interpleader  bond — Judgment — Rights  of  surety  who  has 
paid  judgment, 

A  surety  on  an  interpleader  bond  who  has  paid  a  judgment  re- 
covered against  himself  in  a  suit  on  the  bond,  is  entitled  to  com- 
pel from  the  party  who  received  payment,  an  assignment  to 
himself  of  a  judgment  recovered  against  the  principal  in  the 
interpleader  proceedings,  and  also  an  award  of  the  Orphans' 
Court  made  against  the  estate  of  the  principal  after  the  latter's 
decease,  based  on  the  judgment  in  the  interpleader  proceedings, 
,  and  surcharging  the  administrator  for  the  amount  thereof; 
and  this  is  the  case  although  the  party  in  the  interpleader 
proceedings  who  secured  the  judgment,  and  to  whom  the  pay- 
ment was  made,  was  surety  of  the  administrator  of  the  deceased 
principal.  In  such  a  case  the  surety  of  the  administrator  has 
no  superior  equity  to  the  surety  on  the  interpleader  bond,  and 
the  latter  may  maintain  an  action  against  the  surety  of  the  ad- 
ministrator on  the  bond  entered  by  him.    Com.  t.  Holt,  332. 

4.  Set-off — Counterclaim — Parties. 

Where  a  person  is  sued  on  a  contract  of  suretyship  he  cannot 
set  up  as  a  defense  a  counterclaim  for  unliquidated  damages 
which  his  principal  has  against  the  plaintiff,  where  such  claim 
is  greater  in  amount  than  that  involved  in  the  suit,  and  there 
is  nothing  to  show  that  the  claim  had  been  assigned  to  the  de- 
fendant, or  that  he  has  the  consent  of  his  principal  to  rise  it  as 
a  counterclaim.    WestinsHoiise  E.  A  M.  Co*,  ▼•  Wilson,  294. 

PROCEDENDO. 

1.  Resentence — Criminal  law — Summary  conviction  —  Dis- 
charge on  probation — Sentence — Words  and  phrases — "Modify" 
— Appeals — Act  of  June  2,  1871,  P.  L.  ISOl.  Com.  t.  CoHon, 
681. 

PROMISSORY  NOTES. 

1.  Corporations — Signature  of  notes — Course  of  business, 
A  promissory  note  signed  by  the  treasurer  of  a  corporation  in 
the  corporate  name  followed  by  his  own  name  as  treasixter,  is 
a  negotiable  instrument  where  it  appears  that  all  previous 
notes  amounting  to  at  least  twenty-five  issued  by  the  company, 
had  been  signed  in  the  manner  stated,  and  that  this  practice 
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was  known  to  the  bo&rd  of  directors,  and  that  there  was  no  by- 
law relating  to  the  method  of  issuing  notes. 

In  an  action  upon  such  a  note  where  the  evidence  as  to  the 
practice  of  the  company  is  undisputed,  the  court  will  treat  the 
evidence  as  establishing  the  fact  in  law  that  the  note  was  regu- 
lar and  negotiable  in  form  and  in  fact.  Corr  t.  Eraiis  Collierj 
Co.,  56. 

2.  Alt  oration — Evidence — Case  for  jury. 

Where  a  promissory  note  shows  on  its  face  material  alter- 
ations iti  the  total  amount  of  the  note  and  in  the  installments 
specified  to  be  paid,  it  is  reversible  error  for  the  trial  judge  to 
refuse  to  admit  the  note  in  evidence,  where  the  witness  for 
plaintiff  on  depositions  explains  in  a  reasonable  way  how  the 
alterations  came  to  be  made  in  the  presence  of  the  defendant, 
but  testifying  long  after  t^e  note  was  given,  and  not  having  it 
before  him  or  any  written  date,  varies  in  his  testimony  by  an 
amount  within  a  fraction  of  a  dollar  from  the  amount  of  the 
installment  as  reduced  appearing  on  the  face  of  the  note.  In 
such  a  case  the  note  should  be  admitted  in  evidence  and  the 
jury  permitted  to  pass  upon  the  question  of  the  validity  of  the 
alterations.    Iowa  City  First  Nat.  Bank  t.  Kane,  368. 

3.  Judgment  —  Equity  —  Subrogation  —  Secret  equities  — 
Doubtful  case.    Foy  t.  Pnllins,  552. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Case  for  jury  —  Charge  —  Appeals  —  Review.  Tnndt  t. 
Bnnk,  469. 

2.  Case  for  jury — Evidence — Negligence — Railroads — Mas- 
ter and  servant — Safe  place  to  work.  Collins  ▼.  P.  A  B.  B.  Co*, 
371. 

3.  Case  for  jury — Evidence — Pleading  —  Variance  —  Negli- 
gence— Municipalities — Defective  sidewalk.  Ponti  t,  Phila- 
delpHia,  428. 

4.  Case  for  jury — Negligence — Automobiles.  Toder  t.  Bos- 
worth,  480. 

5.  Case  for  jury  —  Negligence  —  Automobiles  —  Collision. 
Hoover  ▼•  BeioHard,  517. 

6.  Case  for  jury — Negligence  —  Automobiles  —  Contributory 
negligence.    Frioker  ▼•  Philadelpkia  B.  T.  Co.,  381. 

7.  Case  for  jury — Negligence — Street  railways — Collision  of 
automobile  and  car — Contributory  negligence.  Mead  t.  Cent. 
Penna.  Traetion  Co.,  76. 

8.  Case  for  jury — Promissory  notes — Alteration — Evidence. 
Iowa  City  First  Nat.  Bank  ▼.  Kane,  368. 
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9.  CcLse  for  jury — Waters — Reservation  —  Deeds,  MeMer- 
■olunidt  T.  Frits,  430. 

10.  Contract  —  A  Iteration  of  written  instrument  —  Bond  — 
PrinctpcU  and  surety — Evidence — Practice,  C.  P. — Trial — Com- 
ment  of  counsel.  Allen  I.  A  S.  Co*  ▼•  Prorident  I.  A  8.  Co.* 
459. 

•  11.  Function  of  court  and  jury — Slander — Charging  persons 
with  crime.    Baymk  ▼•  Keimath,  393. 

12.  Municipalities — Road  law — Paving  —  Original  paving--. 
Conversion  of  street  into  road — Intention — Evider^ce.  Potts- 
Tille  T.  Jonem  180. 

18.  Negligence  —  Master  and  servant  —  Electric  current. 
WMttmker  t.  McDonnell,  604. 

14.  Negligence  —  Master  and  servant  —  Operation  of  dumb 
waiter,    Jaross  t.  StonsHton,  618. 

PUBLIC  OFFICERS. 

1.  Auditors — Appeal  from  auditors — Issue — Township  com- 
missioners — Township  treasurer. 

Where  on  a  petition  for  a  rule  on  the  township  commissioners 
and  township  treasurer  to  show  cause  why  the  report  of  an 
audit  should  not  be  reformed  in  accordance  with  averments 
contained  therein,  it  appears  that  the  answer  of  the  commis- 
sioners and  treasurer  substantially  agree  on  the  facts,  the  court 
will  not  direct  an  issue.  There  is  nothing  in  the  Act  of  May  3, 
1909,  P.  L.  392,  which  makes  it  obligatory  on  the  court  to  di- 
rect an  issue  in  such  a  case. 

Township  conmiissioners  are  not  entitled  to  be  paid  for  their 
services  for  the  inspection  of  a  road  built  by  the  State  through 
the  township  or  for  services  in  the  inspection  and  examination 
of  the  streets,  bridges,  etc.  If  orders  for  such  services  are  di- 
rected to  the  township  treasurer  he  is  bound  to  take  notice  of 
their  invalidity,  and  if  he  pays  them,  he  does  so  at  his  peril. 
Plymonth  Twp.  AnditoM*  Beport,  150. 

2.  Board  of  health  —  Nuisance  —  Piggeries  — Injunction  — 
Equity— Acts  of  April  22,  1794,  h  C.  &  B.  309;  January  29, 
1818,  P.  L.  88;  ApHl  6, 18^9,  P.  L.  8^6;  February  2, 1854,  P.  L. 
21;  March  16, 1865,  P.  L.  89;  June  1,  1885,  P.  L.  37;  March 
22,  1899,  P.  L.  U,  15,  and  April  12,  1899,  P.  L.  45^City  of 
Philadelphia — Municipalities.    Paris  ▼•  PhiladelpHia,  41. 

8.  Magistrate's  record — Habeas  corpus — Summary  convic- 
tion—  Criminal  law  —  Discharge  on  probation -^Sentence  — 
Words  and  phrases — "Modify" — Appeals — Procedendo — Act  of 
June  2,  1871,  P.  L.  1301.    Com.  ▼.  CoHen,  581. 

4.  Penna.  Public  Service  Commission — Police  power — Con- 
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stiiutional  lau}—Act  of  May  16, 1889,  P.  L.  228,  and  July  26, 
1913,  P.  L.  187 Jt.    BeUef  Eleo.  I..,  H.  A  P.  Co.'s  Petition,  1. 

5.  Public  Service  Commission  —  Appeals  —  Review  by  Su- 
perior Court— Act  of  July  26, 1918,  P.  L.  187 i.— Act  of  June  8, 
1915,  P.  L.  779. 

Under  the  Public  Service  Commission  Act  of  July  26,  1913, 
P.  L.  1874,  as  amended  by  the  Act  of  June  3,  1916,  P.  L.  779, 
the  Superior  Court  is  not  required  on  appeal  to  fix  and  de- 
termine for  itself  the  rate,  charge,  etc.,  that  a  public  service 
company  may  exact.  The  inquiry  on  appeal  is  limited  to  the 
question  as  to  whether  the  order  appealed  from  as  shown  by 
the  record  and  certified  by  the  commission,  is  reasonable  and  in 
conformity  with  law.  Mount  Union  Boro.  t.  Monnt  Union 
Wator  Co^  337. 

6.  Receiver  of  taxes  of  Philadelphia — Incorrect  certificate  of 
search — Liability. 

The  receiver  of  taxes  of  Philadelphia  cannot  be  held  per- 
sonally liable  to  a  person  who  has  bought  a  mortgage  on  the 
strength  of  an  incorrect  certificate  of  tax  search,  and  has  subse- 
quently voluntarily  paid  taxes  assessed  against  the  mortgaged 
premises,  but  not  included  in  the  search.  In  such  a  case  the 
city  was  estopped  from  asserting  a  lien  for  taxes  as  soon  as  the 
search  was  issued,  and  consequently  the  payment  was  volun- 
tary and  unnecessaiy.    PMladelphin  t.  Blnek,  420. 

7.  Removal — Inspector  of  weights  and  measures — Constitu-' 
tional  office— Act  of  July  2J^,  1918,  P.  L.  960. 

An  inspector  of  weights  and  measures  is  a  constitutional 
oflScer  within  the  meaning  of  Art.  VI,  Sec.  4,  of  the  Constitu- 
tion of  Pennsylvania,  and  may  be  removed  at  the  pleasure  of 
the  power  which  appointed  him. 

The  Act  of  July  24,  1913,  P.  L.  960,  in  so  far  as  it  requires 
cause  to  be  shown  for  the  removal  of  inspectors  of  weights  and 
measures,  is  void.    Com.  ▼•  Iieary,  434. 

PUBLIC  SERVICE  COMMISSION,  see  Public  Officers. 

RAILROADS. 

1.  Accident  at  station — Loiterer — Negligence.  Drammond 
▼•  Ponnn.  "Bf.  B.  Co^  445. 

2.  Construction  of  roadbed  —  Blasting  —  Independent  con- 
tractor— Injury  to  telegraph  line — Trespass — Eminent  domain. 

Where  a  railroad  company  in  the  exercise  of  its  right  of 
eminent  domain  constructs  its  roadway  through  the  medium  of 
a  contract  with  an  independent  contractor,  and  as  a  result  of 
blasting,  a  telegraph  company,  in  order  to  prevent  injuries  to 
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its  wires  and  poles,  removes  them  out  of  danger  until  the  blast- 
ing is  finished,  the  telegraph  company  cannot  maintain  an 
action  of  trespass  against  the  independent  contractor  to  recover 
the  sum  which  it  expended  for  labor  and  matjerial  in  removing 
the  poles  and  wires  and  in  restoring  them  to  their  original  lo- 
cation, if  the  blasting  was  done  without  negligence  or  malice. 
Postal  T*  C.  Co.  ▼•  Keystone  State  Const.  Co.,  486. 

3.  Eminent  domain — Waters — Damages — Release, 

Where  a  railroad  company  acquires  the  right  to  construct  its 
line  at  the  natural  grade  of  the  surface,  or  above  or  below  the 
same,  it  has  the  right  to  interfere  with  the  natural  flow  of 
water  resulting  from  rains  or  melting  snow,  and  for  any  injury 
from  the  exercise  of  this  right,  as  the  necessary  consequence  of 
the  construction  and  maintenance  of  the  road,  a  landowner 
cannot  recover  in  the  absence  of  anything  to  show  that  the  rail- 
road company  has  been  guilty  of  some  unlawful  act  or  of  negli- 
gence in  the  construction  and  maintenance  of  its  line;  and 
particularly  is  this  the  case  where  the  predecessors  in  title  to 
the  land  afiected  have  given  a  general  release.  Flaherty  t. 
Pitts.,  C  C.  A  St.  I*.  By.  Co.,  622. 

4.  Justice  of  the  peace — Jurisdiction — Amount.  Jol&nson  Sc 
Swackliaimner  ▼.  L.  V.  B^  B.  Co.,  364. 

6.  Negligence — Master  and  servant — Safe  place  to  work — 
Case  for  jur^ — Evidence,    Collins  ▼•  P.  A  B.  B.  Co.,  371. 

6.  Passenger — Ejection  from  train — Evidence  —  Negligence, 
Carney  ▼.  Penna.  B.  B.  Co.,  138. 

7.  Railroad  right  of  way  —  Deeds  —  Covenants  —  Encum- 
trances.    Strong  ▼.  Brinton,  267. 

8.  Street  railways — Negligence — Collision  of  automobile  and 
car — Contributory  negligence — Case  for  jury.  Mead  ▼.  Cent. 
Penna.  Traotion  Co.,  76. 

9.  Street  railway  companies — Injuries  to  pedestrian  at  street 
crossing — Stopping  of  car — Far  side  and  near  side — Negligence, 
WelsH  ▼.  Pl&iladelpHia  B.  T.  Co.,  143. 

10.  Street  railway  companies — Trespassing  horse — Nonsuit 
— Negligence.    Home  t.  West  CHester  St.  By.  Co.,  362. 

REAL  ESTATE. 

1.  Agreement  to  pay  for  exchange  of  real  estate — Wills — 
Executors  and  administrators — Trusts  and  trustees — Duty  of 
trustees  to  act  together.    Beneset  ▼.  Hess,  408. 

2.  Building  operation  —  Contract  —  Guaranty  of  payment. 
Independent  Briok  Selling  Co.  ▼.  Central  T.  A  S.  Co.,  219. 

3.  Decree  awarding  issue  to  try  title  to  real  estate — Act  of 


Digitized  by  VjOOQIC 


686  INDEX. 

EEAL  ESTATE— conhnwed. 

June  10, 189S,  P.  L.  416—Appeah — Interlocutory  order.    Rob- 
InAon  T.  Qreiner,  172. 

4.  Landlord  and  tenant — Eviction — Repairs — Extraordinary 
repairs — Affidavit  of  defense,    Grossman  t.  MoMahom,  191. 

6.  Landlord  and  tenant — Tenant  hy  sufferance — Holding 
over — Use  and  occupation,    Sntmeyer  t*  Thomtom,  607. 

6.  Railroad  right  of  way  — Encumbrances  —  Deeds  —  Cove- 
nants.   Strotti:  T.  3rinton,  267. 

7.  Real  estate  not  necessary  for  business — Oas  and  electric 
company  —  Taxation  —  Public  service  corporation.  Ii«sone 
County  Qas  Sc  Eleo.  Oo«  t.  Morgan,  64. 

8.  Rights  of  riparian  owners — Pollution  of  stream — Waters 
— Ownership  of  ice,    Klensins  ▼•  AUday,  804. 

9.  Taxes  on  real  estate  —  Liability  of  owner  —  Taxation. 
Dilwjm  Apart.  Realty  Oo*  t*  First  Mort^aso  G*  Jt  T*  Oo** 
450. 

10.  Vendor  and  vendee — False  representations  as  to  value — 
Suit  to  recover  overcharge — Evidence — Rescission.  Moore  t. 
Fnlmer,  497. 

11.  Wills — Construction — Intestacy — Gift  of  income.  Dor- 
ris's  Estate,  845. 

12.  Wills  —  Conversion  —  Devise  —  Lapsed  legacy.  Reed's 
Estate,  171. 

REASONABLE  DOUBT. 

1.  Presumption  of  innocence — Corroboration  of  defendant — 
Criminal  law — Larceny — Receiving  stolen  goods — Evidence — 
Search  warrant.    Com.  t.  Holsate,  246. 

RECEIVER  OF  TAXES,  see  Public  Officers. 

REMAINDERS. 

1.  Intestacy — WUls — Accumulations — Void  accumulaiions, 
Nasle's  Estate,  93. 

REMEDY  AT  LAW. 

1.  Sewers — Covered  stream — Dedication — Borough  —  PoUu- 
tion  of  waters — Injunction — Equity — Laches,  Waauunaker 
T*  Benson,  401. 

REPLEVIN. 

1.  Contract — Delivery  of  material  to  building  operationr-' 
Passing  of  title. 

An  action  of  replevin  to  recover  steel  window  sashes  cannot 
be  maintained  where  it  appears  that  the  plaintiff  entered  into 
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a  contract  in  writing  with  the  defendant  to  furnish  and  hang 
the  window  sashes  for  a  building  which  the  defendants  were 
constructing  for  another,  that  after  the  sashes  were  delivered 
to  the  building,  but  before  they  were  hung,  the  defendants 
notified  the  plaintiffs  that  the  contract  was  revoked  because  of 
the  employment  by  plaintiffs  of  nonunion  labor,  and  that  the 
plaintiffs  by  reason  of  this  notice,  and  also  by  reason  of  the 
fact  that  there  had  been  a  default  in  the  payment  of  moneys 
due,  went  upon  the  premises  and  removed  the  window  sashes 
under  the  writ  of  replevin  issued  in  the  case.  In  such  a  case 
the  title  to  the  sashes  had  passed  out  of  the  plaintiffs  by  the 
delivery,  and  they  had  no  such  general  or  special  property  in 
them  as  would  support  an  action  of  replevin.  MoFarland* 
Meade  Co.  t.  Doak,  27. 

2.  Contracts — Infants  —  Disaffirmance  of  contract.  Kay  t. 
Hanpt,  16. 

3.  Value  of  articles  replevied — Affidavit  under  Act  of  March 
19, 190S,  P.  Zu  S9. 

On  the  trial  of  an  action  of  replevin  it  is  reversible 
error  for  the  court  to  admit  as  prima  facie  proof  of  value  of 
the  articles  replevied,  the  affidavit  filed  by  plaintiff  under  Sec- 
tion 2  of  the  Act  of  March  19,  1903,  P.  L.  39,  amending  Sec- 
tion 8  of  the  Act  of  April  19,  1901,  P.  L.  88,  to  determine  the 
amount  of  bail. 

Such  an  affidavit  is  not  fatally  defective  because  it  does  not 
contain  the  words  "which  shall  be  the  cost  to  the  defendant  of 
replacing  them." 

In  an  action  of  replevin  to  recover  the  head  and  hide  of  a 
deer,  the  defendant  may  show  that  at  the  time  of  the  trial  the 
deer's  head  had  been  mounted  and  the  skin  cured  by  a  taxi- 
dermist at  defendant's  cost,  and  its  value  thereby  enhanced. 
Oninn  t.  Vltte,  611. 

EES  GESTAE. 

1.  Evidence  —  Declarations  —  Automobiles  —  Negligence, 
Mom&enny  t.  Baker,  385. 

KEVIEW. 

1.  Appeals — Case  for  jury — Charge,    Tnndt  t.  Bnnk,  469. 

2.  Appeals — Refusal  of  new  trial.    KeAney  t.  Barry,  201. 

3.  Appeal — Trial  hy  court  without  jury — Municipal  Court 
of  Philadelphia,    Beckf ord  t.  Beview  Pnb.  Sc  Pt^.  Go.,  116. 
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RIPAKIAN  RIGHTS. 

1.  Rights  of  riparian  owners — Waters — Ownership  of  ice — 
Pollution  of  stream.    Klensinc  ▼•  Alld*y»  304. 

ROAD  LAW. 

1.  Municipal  claims  —  Remedies  —  Action  of  assumpsit  — 
Constitutional  law — Local  legislation — Collection  of  debts — 
Acts  of  April  4,  1907,  P.  L,  Jfi,  and  March  25,  1909,  P.  L.  78. 
PMladelpMa  t.  DeArmond,  436. 

2.  Municipalities — Change  of  grade — Tenant — Evidence. 

In  a  proceeding  by  the  tenant  of  a  small  store  and  news- 
stand against  a  city,  to  recover  damages  for  injuries  alleged  to 
have  been  sustained  by  reason  of  the  change  of  grade  of  the 
street  on  which  the  stanij  was  situated,  the  plaintiff  cannot 
recover  where  he  makes  out  nothing  more  than  temporary  loss 
of  profits  due  to  the  obstruction  of  the  building  while  the  re- 
grading  was  going  on.  In  such  a  case  the  damages  are  meas- 
ured according  to  the  market  value,  for  any  useful  purpose, 

♦  of  the  balance  of  the  term  at  the  completion  of  the  improve- 
ment; that  is  it  is  the  difference  of  the  value  of  the  property 
before  the  injury  and  as  affected  by  the  completed  improve- 
ment 

The  tenant  will  not  be  permitted  to  show  as  an  independent 
element  of  damage,  the  cost  of  adjusting  the  demised  premises 
to  the  new  grade.   Akem  t.  Pliiladelpliim  456. 

3.  Paving — Original  paving — Conversion  of  road  into  street 
— Intention — Evidence — Province  of  court  and  jury — Munici- 
palities. 

'  The  first  paving  which  exempts  an  abutting  property  owner 
from  liability  for  any  subsequent  improvement  is  one  that  is 
put  down  originally,  or  adopted  or  acquiesced  in  subsequently, 
by  the  municipal  authorities  for  the  purpose  and  with  the  in- 
tent of  changing  an  ordinary  road  into  a  street.  This  inten- 
tion may  be  shown  by  an  original  ordinance  directing  the  con- 
struction, or  by  acquiescence  or  adoption.  Th6  sufficiency  of 
the  evidence  showing  intention  is  always  for  the  court,  but 
where  the  evidence  is  sufficient  to  warrant  the  finding  of  in- 
tention, it  is  for  the  jury,  generally,  to  find  it  as  a  fact. 

Such  acts  of  the  municipality  which  recognize  the  highway 
as  a  highway  and  provide  for  the  safety,  convenience,  comfort 
and  security  of  the  citizens  living  along  or  using  it,  are  not 
acts  which  recognize  or  show  an  intention  of  adopting  a  system 
of  construction  as  being  equivalent  to  a  i)ermanent  improve- 
ment, such  as  would  relieve  an  abutting  property  owner  from 
liability  for  municipal  improvements. 

The  municipality  has  the  exclusive  right  to  determine,  in 
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the  public  interest  when,  how,  and  with  what  material  a  con- 
version from  an  ordinary  road  into  a  street  shall  take  place. 
While  no  particular  material  is  necessary  to  constitute  such 
pavement,  it  may  be  made  of  anything  which  will  produce  a 
hard,  firm,  smooth  surface  for  traveling.  Macadamizing  may 
be  regarded  as  a  first  paving,  if  it  was  the  intention  of  the 
municipal  authorities  to  so  use  it. 

If  the  construction  consists  in  tearing  up  the  street  and  plac- 
ing large  stones  on  end,  rolling  them  with  a  steamroller,  plac* 
ing  on  this  a  layer  of  trap  rock  and  screenings,  and  watering 
and  rolling  this  to  make  a  firm,  hard  surface,  it  will  constitute 
a  first  paving,  if  the  municipal  authorities  so  intend. 

It  is  not  conclusive  against  the  intention  that  the  cost  of  the 
first  paving  was  not  provided  for  from  any  specific  appropri- 
ation, but  paid  out  of  the  general  revenue;  nor  is  the  fact 
that  no  formal  ordinance  directed  the  work  to  be  d%ne,  material. 

Evidence  relative  to  the  macadamizing  of  other  streets  in 
the  borough,  offered  for  the  purpose  of  showing  a  system  of 
improved  street  construction,  is  admissible;  and  it  is  also 
proper  to  show  that  an  ordinance  provided  for  permits  for 
opening  macadamized  street  as  distinguished  from  other 
streets. 

A  defendant  resisting  an  assessment  for  wood  paving  is  not 
estopped  because  he  had  requested  the  borough  council,  when 
they  were  about  to  make  the  new  improvement,  that  wood- 
block should  be  used.    PottsTille  t.  Jones,  180. 

RULES  OF  COURT. 

1.  Executors  and  admtniatratora — Admissions — Judgment — 
Opening  judgment.    Purdy  t.  Potter  T*  Sc  T»  Oo^  602. 

2.  Practice,  C.  P. — Affidavit  of  defense — Affidavit  hy  repre- 
sentative of  corporation.  G«laslieTsky  t*  Oamden  Fire  Jna. 
Co.,  511. 

SALES. 

1.  Affidavit  of  defense — Contract.  H«c>trom  t.  EzeeUior 
Dram  Works,  419. 

2.  Affidavit  of  defense  —  Contract  —  Mistake.  Owen  M. 
Bniner  Oo.  t.  Standard  Immber  Oo.,  283. 

3.  Sale  of  goods — Title — Bills  of  lading — Draft  attached  to 
till — Title  to  property.  Stnrseon  Bay  Bank  t.  Moliansklin, 
588. 

4.  Subject  to  approval — Oral  agreement — Evidence — Prin- 
cipal and  agent  —  Contract.  Ontcanlt  AdTertUIni;  Co*  t* 
Bitekey,  597. 

Vol.  Lxm — 44 
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SEARCH  WARRANTS. 

1.  Presumption  of  innocence — Reasonable  doubt — Corrobo- 
ration of  defendant — Criminal  law — Larceny — Receiving  sto- 
len goods — Evidence,    Oom.  t.  Holsate,  246. 

SENTENCE. 

1.  Resentence — Criminal  law  —  Summary  conviction  —  Dis^ 
charge  on  probation — Words  and  phrases — "Modify" — Appeals 
— Procedendo — Act  of  June  2,  1871,  P.  L.  1301,  Oom.  t. 
Cohen,  581. 

SET-OFF. 

1.  Principal  and  surety  —  Counterclaim  —  Parties.  West- 
inshovM  E.  A  M.  Go.  ▼.  WiUon,  294. 

2.  Waiver — Contract — Bailment — Lease  of  cows  —  Forfeit- 
ure,   Patterson  t.  Hires  Oondensed  Milk  Co.,  424. 

SEWERS. 

1.  Boroughs — Alley — Damages. 

In  an  action  against  a  borough  to  recover  damages  to  land 
resulting  from  the  laying  of  a  sewer  in  a  portion  of  an  aUey 
owned  by  the  plaintiff  in  fee,  the  measure  of  damages  is  the 
difference  between  the  value  of  the  property  before  and  after 
the  injury. 

In  such  a  case  where  the  defendant  secured  a  release  from 
the  person  having  the  right  of  way  over  the  alley,  but  con- 
structed the  sewer  without  filing  a  bond,  and  the  plaintiff 
testifies  from  an  "inward  conviction"  that  the  property  was 
injured  to  the  extent  of  five  hundred  dollars,  and  another  wit- 
ness for  plaintiff  testified  that  a  portion  of  the  land  was  in- 
jured to  that  amount,  but  that  the  whole  property  would  bring 
as  much  afterwards  as  before  the  injury,  it  is  reversible  error 
for  the  court  to  leave  to  the  jury  the  questions  of  compensatory 
damages  and  of  punitive  damages.  Speneer  t.  Carlisle  Boro., 
613. 

2.  Covered  stream  —  Dedication  —  Borough  —  Pollution  of 
waters — Injunction — Equity — Laches — Remedy  at  law. 

Where  the  owners  of  a  building  operation  lay  out  a  tract  of 
land  in  building  lots  and  streets,  construct  a  culvert  or  stone 
covering  over  a  stream,  run  a  street  along  the  same  course  as 
the  stream  naturally  took,  dedicate  tliis  street  to  a  borough, 
and  the  borough  accepts  the  street,  the  fact  that  the  borough 
subsequently  makes  several  openings  in  the  covered  drain  for 
the  purpose  of  drainage,  does  not  indicate  that  the  borough 
adopted  the  drain  as  a  borough  sewer  so  as  to  make  the  borough 
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liable  to  a  lower  riparian  owner  for  the  pollution  of  the  stream 
by  offensive  sewage  cast  into  it  by  individual  lot  owners. 

In  such  a  case  the  lower  riparian  owners  may  maintain  a  bill 
in  equity  against  the  individual  lot  owners  for  an  injunction 
to  restrain  the  further  pollution  of  the  stream;  and  they  are 
not  barred  by  laches  because  they  delayed  for  several  years  in 
asserting  their  right;  nor  is  the  court's  jurisdiction  ousted  be- 
cause the  State  Health  Commission  had  directed  the  borough 
to  build  a  sewer  across  the  plaintiff's  land  for  general  drainage, 
where  there  is  nothing  to  show  that  such  order  had  ever  been 
put  into  execution  by  the  borough.  The  plaintiffs  in  such  a 
situation  have  no  adequate  remedy  at  law,  and  are  entitled  to 
an  injunction  to  prevent  the  further  pollution  of  the  stream. 
WMiamaker  t*  Bensom,  401. 

SIDEWALKS. 

1.  Hole  in  sidewalk — Notice — Time — Negligence — Munici- 
palities,    Green  ▼•  PiaiAdelpkia,  12L 

2.  Hole  in  sidewalk — Setting  bach  of  building — Negligence — 
Boroughs,    Ciinin«  t*  EdwardsTille  Boro.,  118. 

SLANDER. 

1.  Charging  persons  with  crime  —  Function  of  court  and 
jury. 

In  an  action  for  damages  for  the  utterance  of  false  and  de- 
famatoiy  words,  it  is  not  of  the  essence  of  a  plaintiff's  right  to 
recover  that  he  must  lay  and  prove  words  which,  clearly  and 
unmistakably  of  themselves  charge  the  commission  of  an  in- 
famous crime. 

In  an  action  for  slander  where  it  appears  that  the  defendant 
in  a  dispute  over  a  bill  with  plaintiff  said  publicly  ^Hins  is  not 
the  first  time  you  have  done  me,"  it  is  not  error  for  the  trial 
judge  to  leave  it  to  the  juiy  to  determine  whether  the  defendant 
in  using  such  words  intended  to  charge  the  plaintiff  with  being 
a  thief  and  a  fraud.    Bayuk  t.  Keinath*  393. 

SPECIAL  LEGISLATION. 

1.  Mechanics*  liens — Constitutional  law — Acts  of  June  U, 
1901,  P.  L.  W,  and  March  U,  1909,  P.  L.  eS—Con^t,  Art,  III, 
Sec,  7.    Be&ton  t.  DatIcI  Berg  Distllllmc  Oo.»  412. 

STATUTE  OF  LIMITATIONS. 
1.  Pleading-^Practice,  C,  P. 

The  Statute  of  Limitations  must  be  pleaded  to  be  made  avail- 
able as  a  defense,  except  in  actions  of  ejectment.    It  may  be 
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waived  by  the  defendant,  and  unless  pleaded  on  the  record  the 
plaintiff  has  a  right  to  assume  that  it  is  waived.  Murpkj  t. 
Taylor,  85. 

STATUTES. 

1.  AppeaU — Interlocutory  order — Decree  awarding  issue  to 
try  title  to  real  estate — Act  of  June  10, 189S,  P.  L.  il6.  Rob- 
inson T*  Groinor,  172. 

2.  Constitutional  law — Local  legislation — Collection  of  debts 
—Road  law—Acts  of  April  i,  1907,  P.  L.  Ifi,  and  March  26, 
1909,  P.  L.  78.    PhlladelpMa  T.  DeArmond,  436. 

3.  Constitutional  law — Police  power— Penna.  Public  Service 
Oommissionn-Acts  of  Map  16,  1889,  P.  L.  228,  and  July  26, 
191S,  P.  L,  lS7i.    BoUef  Elee.  L^  H.  A  P.  Oo.*«  Potition»  1. 

4.  Constitutional  law — Title  of  act — Fees  of  justices  of  the 
peace — New  burdens  imposed  upon  counties — Act  of  April  28, 
1909,  P.  L.  160.    Bonsk  t.  Northumborlnnd  CMinty,  314. 

6.  Criminal  law — Embezzlement — Principal  and  agent — Act 
of  March  SI,  1860,  Sec.  lU,  P.  L.  S82— Indictment.  Com.  t. 
I.ettlorl»  532. 

6.  Criminal  law — Forcible  entry  and  detainer — Possession — 
Title— Evidence— Act  of  March  SI,  1860,  P.  L.  S82.  Com.  t. 
Randall,  238. 

7.  Criminal  law — Summary  conviction — Discharge  on  pro- 
bation— Sentence — Words  and  phrases — "Modify" — Appeals — 
Procedendo  —  Resentence  —  Act  of  June  2, 1871,  P.  L.  ISOl. 
Com.  T.  Cohen,  581. 

8.  Criminal  law — Suspension  of  sentence — Discharge  on 
probation — Rearrest  and  sentence — Act  of  June  19, 1911,  P.  L. 
1066.    Com.  T.  MiUer,  548,. 

9.  Deeds — Covenants — Quiet  enjoyment — Encumbrances  — 
Violation  of  building  laws — Act  of  May  28, 1716, 1  Sm.  L.  P4* 
Berber  t.  Welnstoln,  153. 

10.  Divorce — Indignities  to  person — Cruel  and  barbarous 
treatment — Evidence — Acts  of  March  IS,  1816,  6  Sm.  L.  286; 
May  8,  186h,  P.  L.  6U;  May  22,  1896,  P.  L.  S09.  I.ewU  t. 
I.owl«,82. 

11.  Husband  and  wife — Ouaranty  and  suretyship— Act  of 
June  8, 1898,  P.  L.  SU.    Ckildsleser  t.  Cnrraeololo,  72. 

12.  Husband  and  wife — Order  of  support — Judgment-Cer- 
tifying order  into  Common  Pleas — Striking  off  judgment — Act 
of  May  8, 1901,  P.  L.  US.    Com.  t.  Owoni^  111. 

13.  Issue  under  Act  of  July  9, 1897,  P.  L.  2S7 — Judgment — 
Confession  of  judgment — Husband  and  wife — Fraud.  Hertioc 
T.  HertsoK»  328. 
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14.  Mechanics'  lien — Material  furnished  coniinuouslu — Acts 
of  April  U,  1856,  P.  L.  238,  and  June  i,  1901,  Sec.  12,  P.  L. 
481.    Fellieim  t.  Perry  Brewlas  Oo.,  561. 

15.  Mechanics'  liens — Notice  to  owner  by  subcontractor — 
Acts  of  June  4  1901,  ?.  L.  iSl,  and  March  2i,  1909,  P.  L.  65— 
Constitutional  law — Special  legislation — Const.,  Art.  Ill,  Sec. 
7.    Benton  T.  DatIcI  Bers  DUtilUnc  Oo^  412. 

16.  Municipalities — Board  of  Health — Nuisance — Piggeries 
-^Injunction— Equity— Acts  of  April  22, 1794,  J^  C.  &  B.  S09; 
January  29, 1818,  P.  L.  S8;  April  5, 1849,  P.  L.  S46;  February 
2, 1854,  P.  L.  21;  March  16, 1855,  P.  L.  89;  June  1, 1885,  P.  L. 
57;  March  22, 1899,  P.  L.  14, 15,  and  April  12, 1899,  P.  L.  45— 
City  of  Philadelphia.    Paris  t.  PliilAdelpkia,  41. 

•  17.  Municipalities — Sewers — Assessments — City  of  Philadel' 
phior—Acts  of  April  8, 1864,  P-  L.  824,  and  March  27, 1865,  P. 
L.  791.    KUenllea  ▼•  Webster*  809. 

18.  Municipal, liens — Paving — Revival — Prosecution  to  judg* 
ment—Act  of  May  16, 1891,  P.  L.  69.  Pl&ilAdelpliU  t.  Kelly, 
133. 

19.  Negligence — Mines  and  mining  —  Unguarded  trestle  — 
Act  of  June  2, 1891,  P.  L.  176 — Contributory  negligence.  Me- 
Oeever  t.  I^  V.  Goal  Oo.,  91. 

20.  Public  officers — Auditors — Appeal  from  auditors — Issue 
— Township  commissioners — Township  treasurer — Act  of  May 
S,  1909,  P.  L.  892.     Plymontli  Twp.  Auditors*  Report,  150. 

21.  Public  officers  —  Removal  —  Inspector  of  weights  and 
measures — Constitutional  office — Act  of  July  24,  191S,  P.  L. 
960.     Oom.  T.  Iieary,  434. 

22.  Public  Service  Commission — Appeals — Review  by  Supe- 
rior Court— Acts  of  July  26, 1913,  P.  L.  1374,  and  June  3, 1915, 
P.  L.  779.  Mount  Union  Boro.  t.  Monnt  Union  Water  Oo., 
337. 

23.  Replevin — Value  of  articles  replevied — Affidavit  under 
Act  of  March  19, 1903,  P.  L.  39.    Oninn  t.  Vitte,  611. 

24.  Retrospective  or  prospective  statutes — Attomeys-at-law 
—Attorney's  lien— Act  of  May  6,  1915,  P.  L.  261.  Smytb  t. 
Goebel,  585. 

25.  Taxation — Collateral  inheritance  tax — Estates  for  life — 
Estates  in  remainder— Act  of  May  6,  1887,  P.  L.  79.  Mont- 
gomery's Estate,  318. 

STOCK. 

1.  Stock  suibscription — Judgment — Judgment  entered  for  de- 
fault— Opening  judgment — Defense.  OinnaaUnson  Park  Co. 
T.  Laws,  189. 
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2.  Stock  subscription — Suit  by  receiver — Affidavit  of  defense 
— Conditional  subscription — Corporations.  Kramer  t.  Haa^- 
■ker,  211. 

STREETS. 

1.  Deeds — Boundary — Sewers — Boroughs — A  Hey — Damages. 
Spencer  t.  Oarlisle  Boro.,  513. 

SUBROGATION. 

1.  Equity — Secret  equities  —  Doubtful  case  —  Judgment  — 
Promissory  note,    Foy  t.  Pnllins*  552. 

SUMMARY  CONVICTION. 

1.  Habeas  corpus — Magistrate's  record — Criminal  law-^Dis- 
charge  on  probation — Sentence — Words  and  phrases — "Modify" 
— Appeals — Proceiendo—Resentence — Act  of  June  2, 1871,  P. 
L.  1301.     Oom.  T.  OoKen,  581. 

TAXATION. 

1.  Collateral  inheritance  tax — Estates  for  life — Estates  in  re- 
mainder--Act  of  May  6,  1887,  P.  L,  79, 

An  appraisement  for  collateral  inheritance  tax  of  the  whole 
estate  of  a  testator  cannot  be  sustained,  where  it  appears  that 
the  will  created  life  estates  and  estates  in  remainder,  and  the 
will  itself  shows  that  the  persons  who  would  ultimately  take 
the  remainders  cannot  be  ascertained  until  after  the  death  of 
the  life  tenants.  Such  an  appraisement  cannot  be  sustained 
because  persons  who  might  be  remaindermen  did  not  enter  se- 
curity or  offer  to  enter  security  for  the  payment  of  the  tax. 

Section  3  of  the  Act  of  May  6,  1887,  P.  L.  79,  applies  to  a 
case  where  both  the  life  tenant  and  the  remaindermen  are  col- 
laterals. 

Where  a  will  creates  both  life  estates  and  estates  in  re- 
mainder, it  is  the  duty  of  the  appraiser  to  make  an  appraise- 
ment of  the  life  interest.  If  he  fails  to  do  so  and  appraises  the 
whole  estate  for  the  tax,  the  appraisement  will  be  set  aside. 

In  Section  6  of  the  Act  of  May  6,  1887,  P.  L.  79,  the  words 
"upon  a  condition  or  contingency"  are  to  be  construed  so  as  to 
relate  to  the  estate  "for  life  or  for  a  term  of  years,  or  for  any 
other  limited  period,"  previously  mentioned.  They  are  not  to 
be  construed  as  referring  to  a  separate  estate  given  upon  a 
contingency  or  condition. 

Where  a  testator  gives  a  life  estate  in  his  personal  property 
to  his  brother,  followed  by  a  life  estate  to  his  niece  with  re- 
mainder to  her  children,  if  any  survive  her,  and  if  nono,  then 
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a  remainder  to  the  male  relatives  of  his  father  bearing  the 
family  name  living  at  the  death  of  the  brother  and  niece,  or  the 
survivor  of  them,  an  appraisement  of  the  whole  estate  for  col- 
lateral tax  purposes  is  improper.  The  life  estate  should  be  ap- 
praised and  taxed,  but  the  appraisement  of  the  remainder  must 
be  postponed  until  it  is  ascertained  who  the  remaindermen  are 
to  be.     Montsomery'*  Estate,  318. 

2.  Public  service  corporation — Beal  estate  not  necessary  for 
htLsiness — Gas  and  electric  company. 

Where  a  public  service  corporation  chartered  to  supply  gas 
and  electricity  to  a  borough  uses  the  ground  floor  of  a  building 
owned  by  it  and  otherwise  occupied  by  its  offices,  for  the  sale 
of  gas  and  electric  appliances  to  its  customers  and  public  gen- 
erally, and  it  appears  that  such  articles  are  for  sale  by  other 
dealers  in  the  borough,  the  company  will  be  liable  for  the  taxes 
on  the  building,  inasmuch  as  the  sale  of  such  articles  is  not  in- 
dispensably necessary  to  the  operation  of  the  incorporated  busi- 
ness. In  such  a  case  where  the  whole  building  is  assessed,  and 
the  company  has. made  no  attempt  to  limit  the  assessment  to  a 
part  of  the  building  only,  it  cannot  maintain  a  bill  in  equity 
to  restrain  the  borough  authorities  from  collecting  the  whole 
assessment.    Iiuienie  Oonnty  O,  ScTL  Oo«  t.  Morgan,  64. 

3.  Taxes  on  real  estate — Liability  of  owner. 

In  an  action  by  a  purchaser,  a  corporation,  at  sheriff's  sale 
of  real  estate  in  foreclosure  proceedings,  to  recover  from  a 
trust  company  alleged  to  be  the  owner  of  the  land,  taxes  and 
municipal  claims  assessed  against  the  land  which  the  plaintiff 
had  paid,  an  affidavit  of  defense  is  sufficient  which  admits  that 
the  legal  title  to  the  land  in  question  was  held  in  the  name  of 
an  individual  under  a  declaration  of  trust  by  which  the  defend- 
ant appeared  to  be  the  owner,  but  denies  that  the  defendant 
ever  went  into  possession  of  the  property,  or  ever  had  received 
any  income  therefrom,  or  that  the  taxes  or  municipal  claims 
had  been  assessed  in  defendant's  name,  or  that  defendant  had 
ever  appeared  as  the  record  owner,  and  avers  that  the  real 
owner  was  the  president  of  the  plaintiff  company  under  an 
agreement  by  which  the  defendant  was  trustee  for  him  in  the 
building  operation,  and  that  the  plaintiff  company  had  full 
knowledge  and  information  of  these  facts. 

In  such  a  case  the  plaintiff  could  not  recover  for  the  further 
reason,  apparent  from  the  record,  that  it  had  no  interest  in  the 
property,  nor  a  lien  upon  the  same  prior  to  the  sheriff's  sale. 
Dilwjm  Apart.  Bealty  Co.  t.  First  Mortsa^e  O,  A  T.  Co.» 
450. 
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TELEGRAPH  AND  TELEPHONE  COMPANIES 

1.  Injury  to  telegraph  line — Trespass — Eminent  domain — 
Railroads — Construction  of  road  bed — Blasting — Independent 
contractor.  Postal  T.  O*  Oo*  t*  Kesratone  State  Const.  Oo.* 
486. 

TIME. 

1.  Justice  of  the  peace — Appeals.  Belmont  S.  A  £•  Go*  t* 
Edelson»  325. 

2.  Negligence — Municipalities — Hole  in  sidewalk  —  Notice, 
Green  t.  Piaiadelplila,  121. 

3.  Time  when  proofs  were  received — Insurance — Fire  insur- 
once — Proof  of  loss,  Vinkelstein  t*  Northwestern  Nat.  Ins. 
Co.,  638. 

TITLE. 

1.  Decree  awarding  issue  to  try  title  to  real  estate — Act  of 
June  10, 1893,  P.  L.  415 — Appeals — Interlocutory  order,  Rob- 
inson T.  Oreiner,  172. 

2.  Evidence— Act  of  March  SI,  1860,  P.  L.  882— Criminal  law 
— Forcible  entry  and  detainer — Possession,  Oom.  t.  Rantiall, 
238. 

3.  Passing  of  title — Replevin — Delivery  of  material  to  build- 
ing operation,    MoFarland-Meade  Co.  t.  Doak,  27. 

4.  Title  to  property — Sale  of  goods — Bills  of  lading — Draft 
attached  to  bill.     Stnrseon  Bay  Bank  t.  MeTjangliHn,  588. 

TOWNSHIP  COMMISSIONERS,  see  Public  Officers.     • 

TOWNSHIP  TREASURER,  see  Public  Officers. 

TRESPASS. 

1.  Eminent  domain — Railroads — Construction  of  roadbed — 
Blasting  —  Independent  contractor  —  Injury  to  telegraph  line. 
Postal  T.  O.  Co.  T.  Keystone  State  Const.  Co.,  486. 

TRIALS  BY  COURT  WITHOUT  JURY. 

1.  Municipal  Court  of  Philadelphia — Negligence — Automo- 
biles— Evidence — Speed — Signals.    Foster  t.  Cnrtis,  473. 

2.  Municipal  Court  of  Philadelphia  —  Appeals  —  Review, 
Beokford  t.  Beview  Pnk.  Sc  Ptg.  Co.,  116. 

TRIAL  BY  JURY. 

1.  Trial  without  counsel — Constitutional  law — Criminal  law 
— Appeals — Discretion  of  court.    Com.  t.  Jester,  291. 
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'  1.  Comment  of  counsel — Practice,  C.  P,    Allen  I.  A  8.  Co. 
T*  ProTident  I.  A  8.  Co.,  459. 

TKUSTS  AND  TRUSTEES. 

1.  Duty  of  trustees  to  act  together — Executors  and  adminis- 
trators— Agreement  to  pay  for  exchange  of  real  estate — Wills, 
Beneset  t*  He««,  408. 

2.  Will — Vested  and  contingent  interests  —  Life  estate, 
Hnddy'«  Estate,  34. 

VAEIANCE. 

1.  Negligence — Municipalities  —  Defective  sidewalle  —  Evi- 
dence— Case  for  jury — Pleading,    Ponti  t.  PlLiladelpMa,  428. 

VENDOR  AND  VENDEE. 

1.  False  representation  as  to  value — Suit  to  recover  over- 
charge— Evidence — B  escission. 

In  an  action  to  recover  an  alleged  overcharge  in  the  price  of 
real  estate  sold  by  defendant  to  plaintiff,  a  verdict  and  judg- 
ment for  plaintiff  will  be  sustained,  where  the  testimony  of  the 
latter  and  other  witnesses,  without  contradictory  testimony  by 
defendant,  tended  to  show  that  defendant  had  made  the  plain- 
tiff certain  representations  respecting  the  water  supply  of  the 
land  that  were  false  and  untrue,  that  he  did  not  know  the  facts 
which  he  represented  of  his  own  knowledge,  but  had  made  them 
from  statements  made  to  him  by  a  person  whom  he  had  em- 
ployed to  dig  a  well  on  the  property. 

In  such  a  case  the  defendant  cannot  contend  that  the  plain- 
tiff should  have  asked  for  a  rescission  of  the  contract,  if  it  ap- 
pears that  she  did  not  so  ask  because  of  the  request  of  the  de- 
fendant not  to  do  so,  he  stating  that  to  do  so  would  cause  him 
more  injury  than  if  she  retained  the  property  with  the  abate- 
ment asked  for  by  her.    Moore  t.  Fulmer,  497. 

VESTED  AND  CONTINGENT  REMAINDERS. 

1.  Trusts  and  trustees — Life  estate — WUl,  Hnddy*«  Estate, 
34. 

WAIVER. 

1.  Contract — Bailment — Lease  of  cows — Forfeiture — Setoff, 
Patterson  t.  Hires  Condensed  Milk  Co.,  424. 

2.  Mechanics'  lien — Discharge  of  contractor  from  work — 
Certificate  of  architect,  Bnnoe  t.  Franklin  Odd  Fellows 
HaU  Assn.,  594. 
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1.  Insurance — Fire  insurance — Use  of  particular  hind  of  fuel 
— Increase  of  hazard,  Craaier  t.  Bloomins  OroTe  Mnt.  Fire 
l3kM.  Co.,  276. 

WATER  AND  WATER  COMPANIES. 

1.  Ownership  of  ice — Pollution  of  stream — Bights  of  riparian 
owners. 

Ice  is  the  properly  of  the  riparian  owner,  and  he  has  the  sole 
right  to  take  it,  with  the  single  qualification  that  it  is  not  to  be 
taken  in  such  quantities  as  to  appreciably  diminish  the  head  of 
the  water  below. 

Where  an  owner  dams  up  a  natural  water  course  and  forms 
on  his  own  land  an  artificial  pond  for  the  production  of  ice, 
which  he  cuts,  stores  and  sells,  and  he  loses  the  sale  of  the 
crop  of  a  whole  season  because  of  the  contamination  of  the 
stream  by  an  upper  riparian  owner,  he  is  entitled  to  recover  the 
amount  of  his  loss  from  the  person  who  contaminated  the 
stream.     Klensins  ▼•  AUday,  304. 

2.  Pollution  of  waters — Injunction — Equity — Laches — Rem- 
edy at  law — Sewers — Covered  stream — Dedication — Borough. 
Wanamaker  ▼•  Benson,  401. 

3.  Bates — Boroughs — Public  Service  Commission. 

Where  the  ordinance  of  a  borough  grants  to  a  water  company 
a  franchise  to  lay  and  maintain  water  pipe  lines  "for  a  period 
of  ten  years  or  until  such  time  as  said  works  may  be  purchased 
by  said  borough,"  the  duration  of  the  franchise  is  imcertain 
and  indeterminate  as  to  time.  The  acceptance  by  a  company 
of  such  an  ordinance  will  not  estop  it  from  advancing  its  rates 
within  the  period  of  ten  years  if  it  appear  such  advance  does 
not  amount  to  more  than  a  reasonable  rate :  Turtle  Creek  Bor- 
ough V.  Water  Company,  243  Pa.  415;  Bellevue  Borough  v. 
Water  Company,  245  Pa.  114,  followed. 

An  order  of  the  Public  Service  Commission  refusing  to  dis- 
approve of  rates  to  consumers  imposed  by  a  water  company, 
will  not  be  reversed  by  the  Superior  Court  on  appeal  where  it 
appeats  that  a  large  amount  of  testimony  was  taken,  much  of 
it  of  an  expert  character,  that  the  report  of  the  commission 
showed  a  careful  consideration  of  the  question,  and  that  the 
conclusions  reached  by  the  commission  were  supported  by  the 
preponderance  of  the  evidence  produced.  In  such  a  case 
where  a  complaint  is  made  in  the  petition  that  the  supply  of 
water  is  inadequate,  and  ^at  the  water  was  not  of  the  quality 
required  by  the  ordinance,  the  commission  in  dismissing  the 
complaint  as  to  the  rates  may  hold  the  petition  pending  the 
completion  of  tests  directed  to  be  made  to  determine  the  QUefi- 
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tion  of  the  adequacy  of  the  water  supply  and  pending  a  direc- 
tion requiring  the  company  to  take  the  necessary  steps  to  pre- 
vent further  pollution  of  the  water.  Mount  Union  Boro.  t. 
Mount  Union  Water  Co.,  337. 

4.  Reservation — Case  for  jury — Deeds,  Mes«enolunidt  t. 
FHti,  430. 

WATERS  AND  WATER  COURSES.  .. 

1.  Change  of  grade — Municipalities,  Brancenuui  ▼.  York 
City,  542. 

2.  Damages — Release — Railroads — Eminent  domain^  ria- 
lierty  t«  Pitts.,  C^  O.  A  St.  Ii.  By.  Co.,  622. 

WILLS. 

1.  Accumulations — Void  accumulations  —  Remainder  —  In- 
testacy, 

Where  a  testator  gives  the  residue  of  his  estate  to  a  trustee 
during  the  lifetime  of  testator's  son,  and  only  child,  to  pay  out 
of  the  income  therefrom  twenty  dollars  annually  toward  the 
support  of  the  son  and  after  the  death  of  the  son  to  distribute 
all  the  rest  and  residue  of  the  estate  to  the  trustee  himself  and 
three  sisters  of  the  testator  share  and  share  alike,  the  accumu- 
lations of  income  over  the  twenty  dollars  per  year  are  void,  and 
are  payable  not  to  the  remaindermen,  but  to  the  son  ©f  the 
testator  as  the  latter's  next  of  kin  under  the  intestate  laws. 

In  such  a  case  the  court  cannot  during  the  life  of  the  son 
distribute  the  corpus  of  the  estate  to  the  remaindermen,  reserv- 
ing enough  to  protect  the  annual  payments  required  by  the  will. 
Nasle'«  Estate,  93. 

2.  Construction — Intestacy — Oift  of  income — Real  estate. 
Where  a  testator  gives  all  of  his  personal  estate  to  his  wife 

''to  have  and  to  hold  the  same  to  her  and  her  heirs  and  assigns 
forever,''  and  in  a  second  clause  of  his  will  gives  all  of  his  real 
estate  to  his  wife,  "to  have  and  to  hold  during  her  natural 
life,"  and  by  a  third  clause  gives  to  his  executors,  who  were  his 
wife  and  four  out  of  five  of  his  children  power  to  sell,  lease  or 
partition  real  estate,  and  by  a  final  clause  of  the  will  directs 
that  the  executors  shall  retain  '^rom  the  income  of  my  estate 
a  sum  suflScient  to  pay  household  expenses,  taxes,  repairs,  etc., 
during  the  life  of  my  wife,"  and  then  directs  that  the  residue 
of  the  income  should  be  distributed;  one-third  to  his  wife 
during  her  life,  one-tenth  to  the  son  who  was  not  named  as 
executor  and  the  residue  in  equal  proportions  to  his  other  four 
children  "and  their  and  each  of  their  heirs  and  assigns,"  the 
will  is  to  be  construed  so  as  to  give  to  the  son  who  was  excluded 
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as  an  executor  a  one-tenth  interest  in  the  real  estate  ^or  life^ 
and  to  the  other  four  children  each  a  one-fourth  interest  in  all 
of  the  remainder  of  the  real  estate  absolutely. 

A  partial  intestacy  is  not  to  be  presumed  if  the  words  used 
will  carry  the  whole  estate,  and  a  construction  is  to  be  given  a 
will  which  will  avoid  a  partial  intestacy  unless  the  contrary  is 
unavoidable. 

A  testator  may  j^^st  as  effectually  give  or  devise  the  corpus 
of  land  or  a  fund  by  an  absolute  and  unlimited  gift  or  bequest 
of  the  proceeds  of  such  land,  or  the  interest  of  such  fund,  as  if 
th^  gift  or  bequest  was  in  the  terms  of  the  land,  or  the  fund  in 
specie. 

While  a  devise  of  the  income  and  profits  of  land  is  a  devise 
of  the  land  itself,  yet  it  is  a  devise  of  it  for  no  longer  period  of 
time  than  the  testator  gave  the  income  and  profits.  Donia*« 
Estate,  345. 

3.  Conversion — Beal  estate — Devise — Lapsed  legacy. 

Where  a  testator  by  his  will  provides  for  a  conversion  of  his 
real  estate  and  for  its  distribution  as  personalty,  but  one  of  the 
beneficiaries  named  dies  before  the  testator  and  the  gift  to  her 
lapses,  the  lapsed  share  in  the  real  estate  passes  u*bder  the  in- 
testate laws  to  the  heirs  of  the  testator  as  real  estate.  If  one 
of  the  heirs  dies  before  the  real  estate  is  sold,  his  widow  will 
take  one-third  of  such  share  as  real  estate  under  a  devise  to  her 
in  her  husband's  will  of  one-third  of  real  estate.  Beed*«  Es- 
tate»  171. 

4k  Executors  and  administrators — Trusts  and  trustees — Duty 
of  trustees  to  act  together — Agreement  to  pay  for  exchange  of 
real  estate.    Beneset  t.  Hess,  408. 

6.  Vested  and  contingent  interests — Trusts  and  trustees — 
Life  estate. 

Where  a  testator  gives  his  estate  to  a  trustee  to  pay  the  in- 
come of  his  estate  to  a  niece  for  life,  and  after  her  death  to  pay 
the  income  to  her  five  children,  naming  them,  and  to  the  chil- 
dren of  any  of  her  children  who  might  be  deceased,  such  chil- 
dren to  take  their  parent's  share  until  the  death  of  the  last  of 
said  children,  when  the  principal  shall  be  divided  among  the 
nieces'  grandchildren  and  the  issue  of  any  grandchildren  who 
may  be  deceased,  per  stirpes,  and  further  directs  that  the  in- 
come shall  be  paid  quarterly,  and  not  be  subject  to  assignment, 
nor  debts  of  any  of  the  beneficiaries,  the  gift  of  income  is  lim- 
ited to  the  children  of  the  niece  and  thfeir  issue,  and  if  a  daugh- 
ter of  the  niece  dies  in  her  mother's  lifetime  without  issue  her 
surviving,  her  interest  in  the  income  terminates  with  her  death. 
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WILLS — continued. 

and  her  husband,  executor  under  her  will,  takes  nothing. 
Hwddy'a  Estate*  84. 

WOBDS  AND  PHKASES. 

1.  Furnishing  "Pasteur  Treatment" — Authority  of  directors 
— Poor  law — Contract  Alexander  t.  Zerbe  Twp.  Poor  Diet., 
856. 

2.  "Modify" — Appeals — Procedendo — Resentence— Criminal 
law — Summary  conviction — Discharge  on  l>rohation — Sentence 

,  —Act  of  June  2, 1871,  P.  L.  1301.    Com.  t.  Cohen,  581. 
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